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Rule  51.  That  all  applications  for  supersedeas,  whether 
made  in  open  court,  or  to  a  Justice  in  vacation,  must  be 
accompanied  by  an  affidavit  of  the  proposed  securities,  or 
some  other  credible  person,  justifying  the  sufficiency  of  bail, 
sworn  to  and  properly  certified. 

Rule  52.  That  the  certificate  of  good  moral  character  of 
a  court  of  record  required  to  be  produced  to  the  Supreme 
Court,  or  either  of  the  Justices,  by  an  applicant  for  license 
to  be  admitted  as  an  attorney  and  counsellor,  must,  in  all 
cases,  be  procured  from  a  court  of  record  of  the  county  in 
which  the  applicant  shall  reside,  or,  if  procured  from  a  court 
of  a  different  county,  the  application  shall  be  accompanied 
with  good  and  sufficient  reasons  therefor,  verified  by  affi- 
davit of  one  or  more  credible  persons. 

Rule  53.  That  the  Justice  to  whom  application  is  made 
for  a  license,  may,  at  his  discretion,  require  the  applicant  to 
submit  to  an  examination  before  him,  or  in  open  court. 

Rule  54.  That  hereafter  in  every  application  for  a  super- 
sedeas, an  abstract  of  the  record,  with  a  brief  containing  the 


RULES  OF  PEACTICE. 


points  and  authorities  relied  upon,  and  pointing  specifically 
to  those  portions  of  the  record  upon  which  the  alleged 
errors  arise,  with  the  record,  shall  be  presented  to  the  court 
Dr  Judge  to  whom  the  application  is  made. 

Rule  55.  That  Rule  number  fifty  be  so  modified  that 
Rule  number  forty-six  shall  apply  to  the  Second  Grand 
Division, 


DECisioisrs 


THE    SUPREME    COURT 

OF  THE 

STATE  OF  ILLINOIS, 

APRIL  TERM,  1859,   AT   OTTAWA. 


Mineral  Point  Railroad  Company,  Plaintiff  in  Error,  v. 
John  M.  Keep,  Defendant  in  Error. 

error  to  jo  DAVIESS. 

If  railroad  companies,  having  their  officers  and  offices,  do  business  and  have 
agents  and  property  in  this  State,  service  of  process  may  be  made  upon  such 
agents  in  this  State,  in  the  same  manner  that  it  may  be  on  agents  of  local  cor- 
porations. 

If  the  fact  of  the  agency  is  denied,  the  return  of  the  officer  as  to  that  is  not  con- 
clusive, this  should  be  put  in  issue  by  a  plea  in  abatement. 

A  party  who  submits  himself  to  the  jurisdiction  of  a  court  by  pleading,  cannot 
afterwards  complain  of  the  in-egularity  of  the  service  of  process.  He  may 
give  jurisdiction  without  se^^^ce  of  process. 

An  affidavit  before  a  notary  of  another  State,  if  he  certified  that  he  is  authorized 
to  administer  oaths,  will  authorize  the  issuing  of  an  attachment  in  aid  of  a 
summons. 

Corporations  are  included  in  the  word  "  person  "  in  the  attachment  law. 

"Where  an  issue  of  fact  is  made  up  on  a  plea  to  the  jurisdiction,  a  judgment  of 
respondeat  ouster  is  a  favor  to  the  party ;  the  judgment  quod  recuperet,  being 
authorized. 

A  plea  to  the  jurisdiction,  should  be  pleaded  in  person,  not  by  attorney. 

A  court  has  discretion  to  allow  items  of  set-off,  that  have  been  withdrawn,  to  be 
again  filed. 

The  wi'itten  memoranda,  taken  at  the  time  a  deceased  witness  testified,  in  a  suit 
between  the  same  parties,  may  be  i-ead  in  e^ddence.  The  correctness  of  su(.h 
memoranda  may  be  disputed,  and  the  juiy  must  jiass  upon  them. 

If  money  is  advanced  to  a  sub-contractor,  the  princijial  contractor  will  only  be 
held  for  the  amount  advanced  by  his  authority. 
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10  OTTAWA, 

Mineral  Point  Railroad  Co.  v.  Keep. 

This  was  an  action  of  debt  upon  two  contracts,  for  building  the 
road  of  the  defendant  below,  plaintiff  here  ;  also  for  warrants 
drawn  upon  the  treasui*er  of  the  company,  in  favor  of  plaintiff 
below.     The  declaration  also  contained  the  common  counts. 

The  suit  was  commenced  by  summons,  returned  as  follows,  2nd 
February  :  "  Executed  the  within  by  delivering  a  copy  of  the  same 
to  J.  R.  Booth,  agent,  and  A.  W.  Dexter,  conductor  of  said  Min- 
eral Point  R.  E..  Co."  Amended  so  as  to  read,  "  Executed  the 
within  writ  by  dehveriug  a  true  and  correct  copy  of  the  same  to 
J.  R.  Booth,  agent,  and  J.  W.  Dexter,  conductor  of  said  Mineral 
Point  R.  R.  Co.,  tliis  2d  day  of  Feb.  1857,  the  President  of  said 
company  not  residing  in  the  State." 

On  5th  February,  affidavit  and  bond  for  an  attachment  was  filed, 
and  an  attachment  was  sued  out  in  aid,  levied  7th  February,  on 
three  locomotives,  six  box  cars,  and  two  passenger  cars,  three  rock 
cars,  one  lathe  and  shop,  and  left  copy  of  attachment  with  Mr. 
Booth,  agent  of  said  road.     No  publication  of  notice  was  made. 

The  amended  affidavit  states  that  the  railroad  company  is  a  cor- 
poration chartered,  located,  and  doing  business  m  Wisconsin,  and 
under  the  laws  of  said  State,  and  keeps  its  office  or  place  of  busi- 
ness in  Wisconsin,  and  has  no  office  or  place  of  busmess  in  the  State 
of  Ilhnois,  and  is  a  resident  of  Wisconsin  and  not  of  Illinois,  and 
that  it  has  property  in  Illinois  which  it  is  about  to  remove  out  of 
the  State,  and  that  in  1855  it  became  a  corporation  by  act  of  Ilh- 
nois, by  act  of  15th  Feb.,  1855,  and  that  this  attachment  is  in  aid 
of  his  action  of  debt.  Affidavit  sworn  to  before  notary  pubhc,  in 
Wisconsin.  There  was  a  motion  to  quash  the  amended  affidavit, 
because  not  sworn  to  before  any  person  authorized  to  administer 
oaths  by  the  laws  of  Illinois.     Motion  was  overruled. 

There  was  a  plea  in  abatement  to  the  affidavit  and  writ  of  attach- 
ment wliich  sets  out  that  defendant  below  had  a  large  amount  of 
personal  property  in  the  county  of  Jo  Daviess,  which  it  was  not 
then  about  to  remove  from  the  State  of  lUhiois,  to  the  injury  of 
Juo.  M.  Keep,  as  in  said  affidavit  alleged. 

A  demurrer  to  this  plea  was  sustained. 

Defendant  below  then  moved  to  set  aside  sheriff's  return  on  the 
summons,  and  read  affidavits  of  Dexter,  Booth,  and  Johnson,  who 
state  that  Dexter  and  Booth  were  not  agents,  conductors,  or  in  any 
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way  employees  of  the  company  at  the  date  of  the  service  of  sum- 
mons, nor  at  any  time  before  or  smce  ;  whereupon  court  ruled  that 
the  testunony  was  inadmissible  because  the  sheriff's  retm'n  could 
not  be  contradicted,  and  that  plaintiff  was  duly  smnmoned  and  in 
court. 

•Plaintiff  filed  a  plea  to  the  jirrisdiction,  wherein  it  is  set  out  that 
the  causes  of  action  accrued  to  defendant  in  Wisconsin  and  not 
elsewhere.  • 

That  plaintiff  and  defendant  are  non-residents  of  Illinois,  and 
that  both  reside  in  Wisconsin,  and  plaintiff  is  a  corporation  created 
and  existing  under  the  laws  of  Wisconsin,  and  keeps  its  office  and 
place  of  business  there,  and  has  none  in  Illinois. 

That  contract  and  cause  of  action  sued  for  were  created  and  to 
be  performed  in  Wisconsin,  where  both  parties  then  did  and  still 
do  reside.     Properly  sworn  to. 

On  leave,  defendant  filed  two  repKcations  to  above  plea. 

1st.  That  plaintiff  is  a  body  corporate  in  Illinois,  and  existing, 
doing  business,  and  having  an  office  in  said  State,  under  the  act  of 
February  15,  1855. 

2nd.  That  under  the  act  of  15th  February,  1855,  plaintiff  built 
and  is  now  operating  a  railroad  from  the  dividing  line  of  the  States 
of  Wisconsin  and  Illinois,  to  the  depot  of  the  Illinois  Central  Rail- 
road at  Warren,  in  Jo  Daviess  county,  and  was,  at  the  date  of  the 
suit,  transpoi-ting  persons  and  property  upon  it. 

Demurrer,  general  and  special,  to  these  rephcations,  overruled. 

There  was  a  rejoinder  to  rephcations,  and  trial,  and  verdict  for 
defendant. 

Motion  for  a  new  trial  was  overruled  and  excepted  to,  with  judg- 
ment of  respondeat  ouster. 

David  B.  Martin  and  Lucius  D.  Coman  filed  an  interpleader,  and 
state, 

That  the  property  attached  belongs  to  them,  as  mortgagees,  by 
mortgage  dated  1st  January,  1856,  recorded  25th  April,  1856,  of 
all  the  road  bed,  superstructure  and  equipment,  for  securing  bonds 
and  coupons  for  $320,000. 

Issue  was  joined  on  this  plea,  and  trial  and  verdict  for  inter- 
pleaders and  judgment  for  them,  and  that  sheriflf  deUver  up  the 
property  attached  to  said  interpleaders. 
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The  court  modified  the  judgment  by  vacating  that  part  which 
required  the  sheriiT  to  deliver  up  the  property  to  them. 

Defendant  below,  upon  affidavit,  moved  to  set  aside  this  last  order, 
and  for  an  order  to  the  sheriif  to  return  the  property  attached,  to 
the  interpleaders,  which  the  court  overruled. 

Defendant  below  then  filed  the  following  pleas  : 

1st.  General  issue. 

2nd.  Set-off",  and  account  filed  mider»it. 

3rd.  JVbn  est  f actum,  without  oath. 

4th.  Non-performance  of  condition  of  contracts  by  plaintiff. 

5  th.  JVbn  damniftcaius. 

6th.  Payment. 

7th.  Performance  by  defendant  of  all  the  conditions  of  the  con- 
tracts. 

8th.  Non-performance  by  defendant  of  his  contract  to  build  road, 
viz. :  did  not  consti'uct  the  road  in  time  and  in  a  workmanhke  man- 
ner. 

General  replication  to  each  plea. 

Defendant  withdi-ew  the  items  of  his  set-off  for  $5,000  for  sub- 
scription to  stock  of  company  by  plaiatiff. 

Before  the  cause  came  on  for  trial,  the  defendant  moved  for  leave 
to  re-file  the  foregoing  item,  having  since  its  withdrawal  procured 
evidence  to  establish  it.     Which  was  allowed. 

The  contract  between  the  plaintiff"  and  defendant  for  the  con- 
struction of  the  road,  dated  6th  September,  1854,  and  the  accom- 
pauyiag  estimates  and  specifications,  were  read. 

Plaintiff  offered  to  read  his  own  letter  of  the  notice  of  his  inten- 
tion to  abandon  the  contract  in  evidence.  Defendant  objected. 
Overruled,  and  the  following  letter  was  read  : 

Warren,  December  15,  1856. 
Hon.  Pauley  Eaton,  President,  etc. 

Di'.  Sir : — On  account  of  the  failure  of  the  Mineral  Point  Railroad  Company  to 
pay  my  estimates  for  the  last  three  months,  and  their  total  failure  to  pay  me 
anything  on  my  estimate  due  the  10th  inst.,  I  am  compelled  to  declare  thp  con- 
tract between  me  and  the  company,  dated  Sept.  6th,  1855,  forfeited,  for  such 
failure  on  the  part  of  the  company.  I  have  carried  along  the  work  and  raised 
the  money  as  long  as  I  can  do  it.  I  did  intend  to  go  through  even  if  I  had  to 
advance  all  the  estimates,  but  find  that  I  cannot  without  the  company  pay  esti- 
mates, and  therefore  for  such  default,  am  compelled  to  declare  the  contract  for- 
feited.    The  work  on  section  31  will  be  suspended  entirely.     My  sub-conti-acuira 
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on  other  parts  of  the  road  will  finish  their  contracts  under  me,  or  I  shall  fulfill  my 
contracts  with  them.  But  it  must  be  understood  that  no  future  work  is  done 
under  my  contract  aforesaid  of  Sept.  6,  1855.  The  company  can  take  possession 
of  the  whole  road  if  they  desire  it,  and  I  will  settle  with  my  sub-contractors,  or 
they  can  let  them  finish  their  jobs,  just  as  they  choose.  If  they  go  on  and  finish, 
as  I  am  wiUing  they  should  do,  I  shall  pay  them  as  I  contracted.  I  shall  claim 
of  the  company  what  the  work  is  worth.  I  take  this  step  very  reluctantly,  gen- 
tlemen, I  can  assure  you,  but  I  am  compelled  to  do  it.  I  am  desirous  of  making- 
an  amicable  settlement  with  the  company,  if  it  can  be  done,  and  will  endeavor  to 
do  what  is  right.  I  shall  be  at  Janesville  next  week,  and  I  hope  to  hear  from  you 
and  perhaps  see  you.  Judge  Eaton  and  Mr,  Temple  could  undoubtedly  arrange 
the  whole  matter  with  me  satisfactorily. 

Yours  truly,  J.  M.  KEEP. 

M.  H.  Ca'iyenter,  sworn.  Says  he  is  attorney  for  defendant,  and 
was  such  on  a  former  trial  of  this  case;  that  he  heard  the  testimony 
of  Charles  Temple,  a  witness  for  defendant  on  that  trial,  since  de- 
ceased. That  he  took  down  the  testimony  of  said  Temple  at  the 
time,  and  then  produced  the  minutes  so  made  by  him  on  that  trial, 
and  that  he  beheved  the  minutes  so  taken  by  him  were  correct. 
That  he  could  not  state  his  testimony  minutely  from  his  recollec- 
tion, but  must  rely  upon  his  minutes  taken  at  the  time. 

He  then  read  from  the  minutes  so  kept  and  produced  by  him. 

To  the  readuig  of  the  whole  testimony  from  the  nunutes,  the 
plaintiif  objected. 

The  defendant  then  called  and  examined  several  witnesses. 

The  defendant  below  oifered  the  receipt  of  T.  C.  Holcomb,  for 
$1,007.12,  and  thereupon  examuied  W.  T.  Henry  in  exj)lanation 
thereof,  who  stated, — 

That  Holcomb  was  a  sub-contractor  under  defendant.  Keep 
ordered  me  to  take  his  receipts  and  give  him  vouchers  for  them. 
This  receipt  was  for  money  advanced,  less  fifteen  per  cent.  De- 
fendant said  I  might  advance  to  within  the  amount  due  from  de- 
fendant to  the  sub-contractor.  We  had  an  account  of  Holcomb'a 
work.  Engineer  reported  the  work  of  each  section  distinct.  De- 
fendant authorized  us  to  pay  Holcomb,  so  we  did  not  exceed  what 
was  due  defendant  from  him  to  Holcomb. 

The  Holcomb  order,  composed  of  items  amounting  to  $1,007.12, 
was  read  in  evidence. 

The  court,  at  the  instance  of  defendant,  gave  the  following  in 
stmction,  among  others : 
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'*  4th.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
made  advances  to  one  Holcomb,  and  seeks  to  charge  the  defendant 
with  such  advances,  then  the  jury  should  reject  the  testimony,  unless 
the  plaintiff  has  shown  further,  by  the  evidence,  that  the  defendant 
was  mdebted  to  said  Holcomb,  at  the  time  of  making  such  advances, 
to  an  amount  equal  to  the  money  advanced,  if  such  was  the  limit 
of  the  authority  to  plaintiff  to  make  such  advances." 

At  instance  of  plaintiff,  the  court  uistructed  the  jury  as  follows, 
among  others,  viz.  : 

"  4th.  If  the  jury  believe,  from  the  evidence,  that  advances  were 
made  to  defendant  by  the  company,  and,  at  the  time  the  advances 
were  made,  it  was  the  agreement  between  the  defendant  and  the 
company,  that  the  same  were  to  be  taken  out  of  any  subsequent 
estimates  due  him,  and  that  estimates  were  made  defendant  after- 
wards, and  the  company  elected  to  take  the  estimates  out  of  such 
estimates,  the  retaining  payment  out  of  such  estimates  by  the  com- 
pany, is  not  such  a  non- performance  and  default  on  the  part  of  the 
company,  as  would  authorize  defendant  to  declare  the  contract  ter- 
minated." 

"  5th.  That  under  the  contract  sued  on  this  cause,  the  plaintiff 
was  authorized  to  retain  fifteen  per  cent.,  which  was  not  demanda- 
ble  until  the  completion  of  the  contract ;  and  if  the  jury  believe, 
from  the  evidence,  that  the  defendant  abandoned  the  work  volun- 
tarily, and  did  not  complete  the  contract,  without  fault  on  the  part 
of  the  company,  then  the  defendant  cannot  recover  the  retained 
per  cent,  in  an  action  based  upon  the  contract,  and  as  to  that  item 
the  jmy  should  find  for  the  plaintiff." 

"  7th.  The  covenant  in  this  contract  to  pay  at  the  end  of  each 
month  for  the  work  done  during  that  month,  was  dependent  upon 
the  progress  of  the  work,  so  far  as  respects  the  amount  to  be  paid, 
but  was  not  dependent  on  the  covenant  to  finish  the  work  by  a 
certain  day  ;  these  are  independent  covenants  ;  and  if  the  defend- 
ant covenanted  to  complete  the  work,  and  refused  and  neglected  to 
complete  the  same,  he  cannot  recover  for  work  not  done  by  him." 

"  9th.  The  defendant  cannot  recover  under  the  contract  for  any 
more  work  than  was  done  bj^  him  up  to  the  time  he  rescinded  it.'' 

The  jury  found  a  verdict  for  the  defendant  for  the  sum  of  $10, 
749.38  debt,  and  $982.37  damages. 
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Plaintiff  moved  for  a  new  trial,  which  was  overruled,  and  judg- 
ment rendered  for  the  amount,  to  all  which  the  plaintiff  excepted. 

The  following  errors  are  assigned  : 

1st.  The  court  erred  in  overruling  plaintiff's  motion  to  quash  the 
vnit  of  attachment  for  want  of  a  sufficient  affidavit. 

2nd.  In  sustaining  a  writ  of  attachment  against  a  domestic  cor- 
poration created  by  the  laws  of  this  State. 

3rd.  In  sustaining  the  defendant's  demurrer  to  the  plaintiff's  plea 
in  abatement  to  the  facts  set  forth  in  the  affidavit  for  attachment. 

4th.  The  court  erred  in  entertaining  jurisdiction  of  the  cause 
imder  the  summons  ;  because  there  was  no  service  on  any  person 
in  the  employ  of,  or  connected  with  the  company. 

5th.  In  stiildng  from  the  files  the  affidavits  of  the  persons  on 
whom  the  pretended  service  was  made. 

6th.  The  affidavit  does  not  contradict,  but  explains  the  return  of 
the  sheriff,  and  should  have  been  received  by  the  court. 

8th.  In  requii-ing  the  plaintiff  to  plead  to  the  action,  and  in  hold- 
ing the  service  sufficient. 

9th.  In  taking  jurisdiction  of  the  cause,  there  being  no  notice 
under  the  attachment  or  service  under  the  summons. 

10th,  In  submittmg  the  question  of  the  jurisdiction  of  the  com't 
to  be  tried  by,  and  passed  on  by,  the  jury. 

11th.  In  overruling  the  motion  for  a  new  tiial  on  the  issue 
raised  by  the  x^lea  to  the  jm-isdiction  submitted  to  the  jmy. 

12th.  In  overruling  the  motion  of  the  plaintiff  to  re-file  the  ac- 
coimt  filed  with  the  pleas,  and  withdrawn  on  former  trial. 

15th.  In  permitting  Carpenter,  defendant's  attorney,  to  read  from 
his  minutes  what  the  witness,  Temple,  had  testified  on  a  former  trial. 

16th.  In  giving  the  instructions  asked  for  by  the  defendant. 

18th.  In  overrulhig  the  plaintiff's  motion  for  a  new  trial,  and  in 
entering  a  judgment  in  the  cause  m  the  form  entered. 

19th.  In  chanomo;  the  order  first  made,  and  in  overruKng  the 
motion  of  the  interpleaders  for  a  retm-n  of  the  property  from  the 
sheriff. 

W.  B.  ScATES,  and  M.  Y.  Johnson,  for  Plaintiff  in  Error. 

Leland  &  Leland,  for  Defendant  in  Error. 
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Breese,  J.  Several  objections  are  made  by  the  appellants  to 
the  proceedings  in  this  cause,  some  of  which,  deemed  the  most 
important,  we  will  notice. 

I'he  first  is,  that  there  was  no  service  of  process  in  the  original 
suit,  and  that  the  court  erred  in  requiring  the  defendants  beloWj  to 
make  any  further  appearance  in  the  cause  than  to  object  to  the 
service. 

The  service  was  as  follows :  "Executed  the  within  writ  by  deliv- 
ering a  true  copy  of  the  same  to  J.  E.  Booth,  agent,  and  J.  W. 
Dexter,  conductor  of  said  Mineral  Point  Railroad  Co.,  this  2nd 
February,  1857,  the  president  of  said  company  not  residing  in  this 
State." 

It  is  provided  by  an  act  amendatory  of  chapter  83,  R.  S.  1845, 
passed  m  1853,  (Scates'  Comp.  243):  "In  all  cases  where  suit  has 
been,  or  may  hereafter  be  brought  against  any  incorporated  com- 
pany, process  shall  be  served  upon  the  president  of  such  company, 
if  he  reside  in  the  county  in  which  suit  is  brought,  and  if  such  presi- 
dent, be  absent  from  the  county,  or  does  not  reside  in  the  county, 
then  the  summons  shall  be  served  by  the  propei'  officer  by  leaving 
a  copy  thereof  with  any  clerk,  cashier,  secretary,  engmeer,  con- 
ductor, or  any  agent  of  such  company  found  ui  the  county,  at  least 
five  days  before  the  trial,  if  suit  be  brought  before  a  justice  of  the 
peace,  and  at  leastt  ten  days,  when  suit  is  brought  in  the  Cii  cuit 
Com-t." 

This  act  does  not  seem  to  be  confined  to  domestic  corporations, 
in  its  terms,  nor  do  we  think  it  should  be,  when  the  pur^jose  of  the 
act  is  considered.  It  seems  to  us,  it  was  designed  for  just  such 
cases  as  the  present,  where  railroad  companies,  having  their  offices 
and  officers  in  foreign  States,  do  their  business,  have  their  agents 
and  their  property  in  this  State.  It  is  a  convenient  way  provided, 
to  get  service  upon  them,  so  as  to  subject  their  property  to  then* 
contracts,  and  it  is  a  proper  consequence  of  the  provisions  of  this 
act  that  they  should  be  deemed  found  wherever  one  of  their  officers 
or  agents,  such  as  specified  in  the  act,  may  happen  to  be.  And 
this  we  understand  in  every  day's  practice,  not  only  with  the  Illi- 
nois Central,  but  with  all  other  railroads  in  the  State.  The  practice 
under  a  law,  is  sometimes  good  evidence  of  what  the  law  is,  and 
really  means. 
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It  is  urged  in  addition,  that  the  return  of  the  officer  is  not,  and 
ought  not  to  be,  conckisive  of  the  fact  of  agency,  and  that  the  affi- 
davits to  show  the  true  cliaracter  and  relative  position  of  the  sup- 
posed agent  and  conductor.  Booth  and  Dexter,  should  have  been 
admitted — that  the  return  can  only  be  conclusive  of  the  fact  and 
the  tune  of  the  deUvery  of  the  copy  of  the  summons  to  these  su^j- 
posed  agents,  but  not  to  their  character  or  supposed  relation  to  or 
connection  with  the  company. 

There  is  great  force  in  this  objection,  and  if  the  appellant  had 
pleaded  in  abatement  of  the  wi'it  and  not  to  the  merits  of  the  action, 
it  might  have  availed. 

The  object  of  process  being  to  compel  the  appearance  of  a  party, 
if  he  does  appear  on  void  process  or  without  service  of  process,  and 
pleads  to  the  merits,  he  can  never  urge  the  want  of  proper  process, 
or  want  of  service  or  improper  service,  as  grounds  for  the  reversal 
of  a  regular  judgment  rendered  against  him,  the  com't  havuig  juris- 
diction of  the  subject  matter.  He  submits  his  person  to  the  jm-is- 
diction  by  his  plea.  The  court  did  not  requh-e  the  appellants  to 
plead  to  issue — it  was  their  own  voluntary  act. 

We  are  not  inclined  to  think  the  return  of  the  officer  as  to  the 
fiict  of  agency,  when  a  corporation  is  sued,  should  be  conclusive. 
Great  mjustice  and  nun  to  incorporated  companies  might  be  the 
consequence,  had  the  officer  the  undisputed  power  to  select  any 
person  he  might  choose,  as  the  agent  of  a  company  sued,  and  serve 
the  process  upon  him.  That  he  was  the  agent  must  be  held  to  be 
a  fact  open  to  the  coimtry.  An  officer's  return  is  not  conclusive  of 
all  the  facts  stated  in  it,  as  where  he  returns  upon  aji.fa.,  "money 
made  and  paid  to  the  plaintiff,"  the  payment  is  a  fact  which  may  be 
contested.  So  in  this  case,  the  fact  that  J.  R.  Booth  was  the  agent 
and  Dexter  the  conductor,  is  not  conclusively  established  by  the 
retm'u ;  it  can  be  contested.  Om*  statute  authorizing  service  of 
process  on  an  agent  or  conductor,  is  an  innovation  upon  the  ancient 
practice,  and  no  gi-eater  force  and  eiFect  should  be  given  to  it  than 
is  absolutely  necessary.  When  a  party  sues  an  incorporated  com- 
pany whose  president  and  whose  place  of  domg  business  is  out  of 
the  county  where  suit  is  brought,  and  causes  his  process  to  be  served 
on  one  whom  he  chooses  to  consider  the  agent  of  the  company,  it 
Is  no  hardship  to  requu-e  him  to  prove  such  person  was  the  agent. 
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We  think,  therefore,  that  the  fact  of  agency  could  have  been  put 
in  issue  by  plea  in  abatement  of  the  Avi"it,  the  defendants  appealing 
for  that  purpose  only.  By  such  practice,  no  injustice  can  be  done. 
If  the  issue  is  foimd  against  the  company,  and  the  fact  of  ager.cy 
established,  leave  will  always  be  given  to  plead  to  the  merits. 

The  motion  made  by  appellants,  was  not  in  the  nature  of  such 
a  plea,  for  no  issue  could  be  made  up.  A  most  important  fact  was 
to  be  investigated  and  decided,  and  it  could  not  be  well  tried  upon 
affidavits,  and  without  an  issue  formed. 

They  have  pleaded  to  the  merits,  and  that  cures  all  antecedent 
irregularities  of  process — defective  service,  or  an  entu-e  want  of 
service. 

As  ancillary  to  this  action  commenced  by  original  summons,  the 
plaintiff  below,  on  an  affidavit  made  before  a  notary  public  of 
Wisconsin,  attested  by  his  notarial  seal,  obtained  an  attachment 
which  was  levied  on  one  locomotive,  and  several  cars,  as  the  prop- 
erty of  the  plaintiffs  in  error,  and  a  copy  of  the  ^vi'it  and  levy 
"  left  with  Mr.  Booth,  agent  of  said  road."  No  notice  by  pul^li- 
cation  or  otherwise  was  given,  other  than  the  service  of  the  original 
summons  in  the  mode  above  stated. 

A  motion  was  made  to  quash  the  affidavit  on  the  gTomid  that  it 
was  not  made  before  any  officer  authorized  by  the  laws  of  this 
State  to  administer  oaths.  The  motion  was  overruled,  and  we 
thmk  correctly,  for  the  notary  states  m  his  certificate,  that  he  is 
authorized  by  the  laws  of  Wisconsin  to  administer  oaths,  and  our 
statute,  section  32,  chapter  9,  E.  S.  1845  (Scates'  Comp,  235), 
provides  that  the  affidavit  may  be  sworn  to  before  any  officer 
authorized  by  the  laws  of  this  State  to  administer  oaths,  or  by  any 
officer  of  any  state,  territory  or  district  of  the  United  States,  the 
fact  that  the  person  administering  such  oath  is  duly  authorized,  to 
be  proved  in  the  same  maimer  as  in  the  acknowledgment  and 
authentication  of  deeds.  Now  a  deed  executed  in  a  foreign  State, 
and  aclaiowledged  before  a  notary  public  and  attested  by  his 
notarial  seal,  is  a  sufficient  authentication  of  the  acliuowledgmcnt, 
Avithout  any  other  evidence.  So  would  proof  before  him  by  the 
subscribing  witness  be  sufficeint.  It  is  sufficient,  that  the  notary 
has  power  by  the  law  of  his  domicil,  to  take  affidavits,  and  such 
affidavits  can  be  used  in  the  courts  of  this  State. 
18 
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A  plea  in  abatement  was  then  filed  to  the  affidavit  and  writ  of 
attachment,  wliich  was  demurred  to  and  the  demurrer  properly 
sustained,  because  the  plea  did  not  state,  that  "  the  large  amount 
of  personal  property  which  the  company  had  m  Jo  Daviess  county, 
was  sufficient  to  pay  the  plamtiff's  debt."  . 

These  proceedings  were  prior  to  the  attack  upon  the  sheriff's 
return  by  motion  to  set  it  aside.  After  this  motion  was  overruled, 
plaintiff  in  error  filed  a  plea  to  the  jurisdiction  of  the  court,  setting 
out  that  the  causes  of  action  accrued  to  the  plaintiff  below  in  Wis- 
consin and  not  elsewhere,  and  that  both  parties  are  non-residents  of 
this  State,  they  residmg  in  Wisconsin,  and  that  plaintiffs  in  error 
are  a  corporation  created  and  existing  under  the  laws  of  Wisconsin 
and  keeps  its  office  and  place  of  business  there,  having  none  in  this 
State,  and  that  the  contract  and  causes  of  action  sued  for,  were 
created  and  to  be  performed  in  Wisconsin,  where  both  parties  then 
did  and  still  do  reside. 

To  this  plea  the  plaintiff  below,  by  leave  of  the  court  filed  two 
replications.  First,  averring  that  defendants  below  are  a  body  cor- 
porate in  tliis  State  and  existing,  doing  busmess,  and  having  an 
office  in  this  State  under  the  act  of  February  15,  1855,  and  second, 
that  under  said  act,  the  defendants  below,  built  and  are  now  oper- 
ating a  railroad  from  the  dividing  line  of  the  States  of  Wisconsin 
and  Illinois  to  the  depot  of  the  Illinois  Central  Eailroad  at  War- 
ren in  Jo  Daviess  county,  and  was,  at  the  time  of  the  commence- 
ment of  this  suit,  transporting  persons  and  property  upon  it. 

To  the  first  of  these  rephcations  there  was  a  demurrer,  which 
was  sustained,  and  amendment  made  and  a  rejoinder  put  in.  The 
issue  thus  formed  was  tried  and  found  for  the  plaintiff  below,  and 
judgment  of  respondeat  ouster.  Whereupon  the  defendants  filed 
the  plea  of  the  general  issue  and  seven  special  pleas. 

From  the  views  we  have  already  presented,  it  may  be  inferred 
that  the  question  of  jinisdiction  was  properly  detennined  against 
the  plaintiffs  in  error.  There  can  be  no  question  that  they  and 
then-  property  were  amenable  to  the  attachment  process  in  aid,  as 
this  was,  of  the  suit  at  law  commenced  by  summons  served  upon 
their  agent.  Though  incorporated  companies  are  not  expressly 
named  in  the  attachment  act,  by  force  of  section  9,  cUapter  90, 
(Scates'  Comp.  722),  the  word  "  person  "  shall  be  deemed  to  extend 
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to  and  include  bodies  politic  and  corporate,  as  well  as  individuals. 
The  word  "  person  "  therefore  in  the  lirst  section  of  the  attachment 
law  (Scates'  Comp.  228)  includes  bodies  pohtic  and  corporate  tis 
well  foreign  as  domestic. 

If  it  be  a  foreign  corporation,  having  property  within  the  jm*is- 
diction  of  this  State,  it  must  be  regarded  as  a  non-resident  debtor 
and  amenable  to  this  process.  If  it  be  a  domestic  corporation,  and 
it  is  alleged  that  it  has  property  within  this  State  and  is  about  to 
remove  it  without  tliis  jurisdiction  to  the  injury  of  the  creditor,  a 
case  is  made  for  the  issuing  of  the  writ  of  attachment. 

We  can  perceive  no  hardship  or  injury  lilcely  to  result  from  so 
holding.  Corporations  have  vast  powers  and  privileges,  sufficient 
it  is  supposed,  to  enable  them  to  carry  out  the  objects  for  which 
they  are  created.  It  would  be  neither  just  nor  wise,  to  bestow 
upon  them  the  additional  immmiity  of  exemption  from  the  observ- 
ance of  then-  contracts,  or  to  deny  to  the  people,  the  usual  facihties 
for  collecting  their  debts  ao;ainst  them.  Nothing  in  the  issues 
made  up  on  the  plea  to  the  jurisdiction  is  shown,  to  deprive  the 
court  below  of  jurisdiction. 

The  judgment  on  this  plea  of  respondeat  ouster  may  be  con- 
sidered, as  a  favor  extended  by  the  court  to  the  plaintiffs  in  error, 
for  ordinarily,  the  judgment  would  have  been  quod  recuperet,  an 
issue  of  fact  having  been  joined  upon  the  replication  and  found  for 
the  plahitiif.  The  same  jury  that  tried  this  issue  might  have 
assessed  the  damages.  1  Ch.  PI.  464.  The  facts  alleged  in  the 
plea  to  the  jurisdiction  and  the  issue  upon  it,  were  properly  tried 
by  the  jury.  But  it  may  be  observed,  this  plea  to  the  jurisdiction 
was  not  properly  pleaded,  and  on  motion  would  have  been  stricken 
from  the  file.  It  was  pleaded  by  attorney.  The  rule  is  it  must  be 
pleaded  in  person,  and  not  by  attorney,  because  the  latter  would 
admit  the  jurisdiction  of  the  court.     1  Ch.  PI.  444. 

What  we  have  said  disposes  of  the  eleven  errors  first  assigned. 

As  to  the  twelfth  error,  it  was  clearly  a  matter  of  discretion  in 
the  court  below  to  permit  the  defendants  to  file  anew  items  of  set- 
oti',  which  they  had  once  filed  and  withdrawn.  A  plea  of  set-oif 
is  in  the  nature  of  a  cross  action,  and  items  of  set-off  may  be 
regarded  as  counts  in  a  declaration,  and  it  would  be  um"easonal)le 
to  permit  a  party  to  withdraw,  at  one  term  some  of  his  causes  of 
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action,  and  reinstate  them  at  another,  when  the  opposite  party 
might  not  be  prepared  to  meet  them.  It  was,  however,  in  the 
discretion  of  the  court  to  allow  it,  or  refuse,  and  its  exercise  can- 
not be  called  in  question. 

As  to  the  objection  that  a  witness  was  permitted  to  read  from 
written  minutes  what  a  former  witness,  then  deceased,  had  testified, 
the  rule  is,  and  we  believe  has  never  been  departed  from,  that  a 
witness  may  refresh  his  recollection  by  referring  to  his  minutes  or 
memoranda  made  by  him,  but  caimot  speak  from  them,  or  give 
them  m  evidence  to  the  jury — he  must  speak  from  his  own  recol- 
lection of  the  substance  of  the  testimony.  Iglehart  v.  Jernegan, 
16  111.  E.  521.  The  rule  in  England  is,  that  the  very  words  of 
the  deceased  witness  must  be  given. 

In  this  case,  the  record  states  that  the  plaintiff  "  offered  what 
was  testified  by  Charles  Temple  on  a  foi-mer  trial  between  the  same 
parties  in  the  same  case,  the  said  Temple  having  been  then  pro- 
duced and  sworn  as  a  witness  on  the  part  of  the  plaintiff,  since 
which  time  he  had  died.  The  plaintiff  offered  to  Drove  his  testi- 
mony by  M.  H.  Cari^enter,  one  Oi"  i^'C  »^:fiaintiff  "s  counsel  on  the 
former  trial,  to  which  the  defendant  objected.  The  court  overruled 
the  objection  and  Carpenter  was  sworn.  iS  ow  it  will  be  seen  here, 
that  the  objection  was  general,  to  his  being  sworn  at  all,  and  there 
was  no  exception  alleged  or  taken  to  the  decision  of  the  court 
permitting  him  to  testify.  The  witness  being  sworn,  testified  that 
he  was  present  at  the  former  tiial  and  heard  Temple  give  in  his 
testimon}'- — that  he  took  it  down  at  the  time,  acting  as  counsel  for 
the  plaintiff,  (minutes  here  produced,)  and  that  he  beheved  the 
minutes  so  taken  by  him  were  correct — that  he  could  not  state  his 
testimony  mmutely,  from  his  recollection,  but  must  rely  upon  his 
mmutes  taken  at  the  time  and  which  he  beheved  were  correct,  and 
then  read  from  the  minutes  of  the  testimony  of  the  deceased  wit- 
ness the  following  evidence,  to  wit :  " 

No  objection  was  made  to  this  mode  of  giving  the  testimony  of 
the  deceased  witness  to  the  jury,  nor  does  it  appear  from  the  record,, 
that  the  witness  had  not  a  recollection  of  the  testimony  when  it 
was  refreshed  by  reading  the  mmutes. 

This  court  has  laid  do^vn  no.  rule  as  to  the  degree  of  connection 
reqmi-ed  between  notes  and  memory,  and  we  are  at  hberty  to  adopt 
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such  an  one  as  may  be  reasonable  and  just.  Courts  generally  have 
said,  that  the  judge's  notes  of  the  testimony,  are  not^er  ^e,  evidence, 
to  make  them  of  any  use,  he  must  resort  to  them  merely  as  a 
memorandum  to  refresh  his  memory,  the  same  as  any  other  wit- 
ness. Here  the  minutes  of  the  evidence  taken  by  the  counsel  were 
not  offered  as  evidence  per  se — he  was  sworn  to  their  correctness 
and  read  from  them  without  objection.  What  better  evidence  of 
the  testimony  of  a  deceased  witness  could  there  be,  than  correct 
notes  of  it  taken  at  the  time  ?  It  fulfills  one  of  the  most  import- 
ant requirements  of  the  law,  that  the  best  evidence  shall  be  pro- 
duced in  the  power  of  the  party  to  produce.  If  not  truly  taken 
and  reported,  it  is  open  to  attack  and  exposure  from  the  other  side, 
whose  counsel  may  also  have  taken  full  notes,  or  tlie  judge  who 
tried  the  cause,  may  be  sworn^  and  his  notes  used  for  such  purpose, 
or  any  one  or  more  of  the  jurors  or  bj^standers  who  heard  the 
case,  may  be  examined  as  to  their  fidehty  and  correctness.  It 
seems  to  us,  that  such  minutes  sworn  to  be  correct  are  far  better 
and  more  satisfactory  as  evidence,  than  the  imperfect  and  fleeting 
recollection  of  any  maii>  could  possibly  be,  and  we  do  not  feel  the 
force  of  a  reason  which  shall  require  us  to  reject  a  higher  for  an 
inferior  grade  of  testimony.  It  must  be  recollected,  that  the  wit- 
ness detailing  the  testimony  of  the  deceased,  is  not  called  to  testify 
to  any  fact  in  the  case,  but  only  to  the  fact  as  to  what  the  deceased 
witness  swore,  and  if  he  swears  that  he  made  full  notes  of  his  testi- 
mony at  the  time,  and  that  they  are  correct,  we  see  no  reason  why 
he  should  not  read  them  to  the  jmy,  as  the  best  evidence  of  the 
fact  to  which  he  is  called  to  depose. 

In  the  case  of  the  Maym-  of  Doncaster  v.  Day^  3  Taunton  261, 
Mansfield,  C.J.,  said,  what  the  former  mtness  swore  may  be  given 
in  evidence,  either  from  the  judge's  notes,  or  from  notes  that  have 
been  taken  by  any  other  person,  who  will  swear  to  their  ac- 
curacy— or  the  former  evidence  may  be  proved  by  any  person  who 
will  swear,  from  his  memory,  to  its  having  been  given. 

In  Miles  v.  O^Hara^  4  Binney,  108,  it  was  held  that  a  copy  of 
the  judge's  notes  of  the  testimony  of  a  deceased  witness  were-  not 
evidence,  though  certified  by  him  to  be  correct,  but  they  would  be, 
if  with  his  oath. 

In  Cornell  et  al.  v.  Green,  Adm'r,  10  Serg.  and  Rawle,  14,  aftei 
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the  plaintiiF  had  opened  his  rebutting  evidence,  he  offered  Mr.  Fisher 
Avho  was  of  counsel  in  the  cause,  to  prove  what  had  been  sworn  on 
a  former  trial  by  a  witness  since  deceased.  On  being  examined  as 
to  the  state  of  his  recollection,  he  testified  that  from  havmo;  been 
consulted  before  the  suit  was  instituted,  and  having  directed  to  be 
done  what  the  witness  in  the  former  trial  swore  was  done,  as  well 
from  frequently  having  recurred  to  his  notes  of  the  witness'  testi- 
mony, as  from  conversations  with  him  before  the  trial  came  on,  he 
had  a  perfect  recollection  of  what  the  witness  swore — that  he  would 
not,  however,  pretend  to  say  without  a  previous  knowledge  of  all 
these  facts,  what  the  witness  did  or  did  not  swear — that  he  is  ui  the 
habit  of  taking  down  the  very  words  of  a  witness,  and  not  the  sub- 
stance of  his  testimony  ;  and  that  to  the  best  of  his  knowledge  his 
notes  contam  every  word  said  by  the  witness  on  the  occasion  ;  and 
added,  that  conversant  as  he  was  with  the  cause,  without  frequently 
recurring  to  his  notes,  he  would  not  undertake  to  state  every  word 
said  by  the  witness,  but  that  the  material  part  of  what  he  had  said, 
he  could  state  without  recurring  to  his  notes.  The  court  held  he 
was  properly  admitted  to  testify,  taldng  strong  grounds  against  the 
unreasonableness  of  the  old  English  ride,  requiring  the  very  words 
to  be  given.  In  the  course  of  the  opinion,  Gibson,  J,,  says  :  "It 
seems,  however,  singular,  that  mstead  of  trusting  to  Mr.  Fisher's 
recollection,  the  plaintiff  did  not  offer  liis  notes  in  evidence,  against 
which,  when  properly  authenticated,  there  could  be  no  sort  of  ob- 
jection." 

To  the  same  effect  is  C/iess  v.  Chess,  17  Serg.  and  Rawle,  409. 
In  this  case,  the  court  say,  if  the  notes  on  one  side  are  not  fully 
trusted,  what  more  obvious  correction  than  to  have  the  notes  on  the 
other  side  produced  and  sworn  to,  if  they  can  be  sworn  to,  or  the 
notes  of  the  judge,  or  recom'se  had  to  the  memory  of  the  jurors  or 
other  persons  present,  if  it  shall  be  insisted  that  memory  is  safer 
than  writing.  In  Ballinger  v.  Barnes,  3  Devereux  (N.  C.)  460, 
the  course  here  recommended  was  pursued,  the  result  of  examina- 
tions on  both  sides  going  to  the  jmy.  This  practice  was  approved 
by  the  court. 

We  think,  written  notes  made  by  the  counsel  for  one  of  the  par- 
ties in  the  cause,  and  sworn  to  be  cowect,  are  more  reliable  than 
testimony  resting  in  memory  merely,  tiaged,  as  those  notes  may  be, 
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by  the  prejudices  of  the  counsel  taking  them,  being  open  to  correc- 
tion by  the  judge's  notes,  or  those  of  others. 

As  to  the  objection  that  the  letter  of  the  plaiutilf  below  to  the 
president  of  the  company,  was  permitted  to  go  m  evidence,  it  will 
be  seen  by  the  second  instruction  asked  by  the  defendants  below, 
and  given  by  the  com-t,  the  jmy  were  specially  instructed  to  disre- 
gard all  that  part  of  it,  which  alleged  the  non-payment  of  the 
monthly  estimates,  as  the  reason  for  abandoning  the  contract.  For 
all  other  purposes,  the  letter  was  admissible  as  notice. 

The  fourth  instruction  given  on  behalf  of  plamtiif  below,  states 
the  law  accm-ately  on  the  point  involved  in  it.  The  advances  by 
the  company  to  Holcomb,  one  of  the  sub-contractors  under  the 
plaintiff,  could  only  be  justified  on  the  ground  that  the  plamtiff  was 
indebted  to  Holcomb  at  the  time  of  making  the  advances,  equal  in 
amount  to  the  money  advanced.  This  limit  of  the  authority  to  the 
company  to  make  the  advances,  might  well  be  imposed  by  the 
plamtiff,  and  it  was  for  the  jmy  to  say  if  it  was  imposed. 

As  to  the  rights  of  the  parties  who  interpleaded,  it  is  sufficient  to 
say,  they  have  not  brought  them  before  this  court — they  are  not 
parties,  in  any  sense,  to  this  Avi'it  of  error. 

The  finding  of  the  jury  was  after  a  full  hearing  of  the  evidence, 
the  whole  question  of  abandonment  and  the  causes  therefor  being 
left  to  them,  and  we  cannot  say  that  they  have  so  mistaken  or  dis- 
regarded the  evidence,  as  to  do  injustice  to  the  plaintifls  in  error. 
The  main  ground  of  their  verdict,  may  be  found  in  the  fact  that  the 
reserved  fifteen  per  cent,  was  allowed  the  plaintiff,  which  of  itsell 
would  amount  to  near  ten  thousand  dollars. 

Perceiving  no  error  in  the  record  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Joseph  Peacock,  Appellant,  v.  Samuel  R.  Haven,  Adminis- 
trator, etc.,  et  al.,  Appellees. 

appeal  from  cook  county  court  of  common  pleas. 

A  party  bringing  suit  against  an  administrator  or  executor,  is  entitled  to  a  judg 
ment,  although  his  claim  was  not  presented  within  two  years,  if  it  is  not  other- 
wise barred. 

The  judgment  is  to  be  satisfied  in  due  course  of  administration  of  the  estate  inven- 
toried, if  the  claim  is  presented  within  two  years  ;  if  presented  afterwards,  then 
the  judgment  is  to  be  satisfied  out  of  subsequently  discovered  and  inventoried 
estate. 

If  instead  of  suing,  a  party  having  a  claim  against  the  estate,  is  sued  by  the 
representative  of  it,  he  can  plead  his  claim  by  way  of  set-off,  and  if  any  balance 
is  adjudged  to  him,  it  will  be  paid  out  of  any  estate  thereafter  discovered  and 
inventoried. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs  below, 
admhiistrator  and  administratrix  of  Ephraim  C.  Stowell,  deceased, 
for  the  recovery  of  the  amount  of  two  promissory  notes  alleged  to 
have  been  given  by  the  defendant  below  to  the  said  Ephraim  C. 
Stowell,  in  his  lifetime,  one  of  $16G.66,  bearing  date  January  21st, 
1854,  and  the  other  of  no  date,  of  $83.33.  The  declaration  con- 
sists of  two  special  counts.  The  first  count  is  upon  the  note  first 
above  mentioned,  and  the  second  is  upon  the  second  note. 

To  this  declaration  the  defendant  pleaded  two  pleas.  1st.  The 
general  issue.  2nd.  A  plea  of  set-ofl'  in  the  usual  form,  alleging  an 
indebtedness  of  the  said  Ephraim  C.  Stowell,  in  his  hfetime  and  at 
the  time  of  his  death,  to  said  defendant^  in  the  sum  of  one  thousand 
dollars,  for  work  and  labor,  care,  diligence  and  attendance  of  the 
said  defendant  by  him  and  his  servants,  done  and  performed  in  and 
about  the  business  of  the  said  Ephraim  C.  Stowell,  at  his  special 
instance  and  request,  and  for  materials  furnished  said  Stowell,  and 
for  goods,  wares  and  merchandise  sold  and  delivered  to  said  Stowell 
])y  said  defendant,  and  for  money  lent  and  advanced  to,  and  mone}'- 
paid,  laid  out  and  expended  for  said  Stowell ;  said  defendant  also 
filed  with  said  plea  of  set-ofi",  a  bill  of  particulars  of  the  same. 

To  this  plea  of  set-off,  the  plaintiffs  filed  two  rephcatious  on 
special  leave : 
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1st.  The  general  replication  of  nil  debet,  traversing  said  plea  of 
set-oiF. 

2d.  A  replication  alleging  "  that  admmistratiou  of  the  goods  and 
chattels,  and  right  and  credits,  which  were  of  the  said  Ephraun  C. 
Stowell,  deceased,  was  granted  to  them  on  the  10th  day  of  April, 
A.  D.  1855,  at  the  said  county  of  Cook,  by  the  Cook  County  Court 
of  said  county,  and  that  said  supposed  indebtedness  from  the  said 
Ephraim  C.  Stowell,  deceased,  to  said  defendant,  by  the  said  de- 
fendant above  pleaded  in  his  second  plea  (plea  of  set-off)  was  not 
exhibited  to  said  County  Court  for  adjudication,  within  two  years 
from  the  granting  of  the  letters  of  administration  aforesaid,  accord- 
mg  to  the  form  of  the  statute  in  such  case  made  and  provided." 

To  this  second  rephcation  to  said  plea  of  set-ofl"  the  said  defend- 
ant filed  a  general  demurrer,  and  the  plaintiff  joined  in  demurrer. 
The  court  overruled  said  demurrer  and  held  said  second  replication 
sufficient ;  the  defendant  stood  by  his  demin-rer  ;  the  said  suit  was 
thereupon,  to  wit :  on  the  22nd  day  of  December,  1858,  brought  on 
for  trial  before  said  court,  J.  M.  AVilson,  Judge,  presiding,  and  a 
jury.  The  lalaintifFs  introduced  and  read  in  evidence  a  note,  of 
Avhich  the  following  is  a  copy  : 

"?166.66. 

Two  years  after  the  fifteenth  day  of  April  next,  for  value  received,  I  promise  to 
pay  E.  C.  Stowell  or  order,  the  sum  of  one  hundred  and  sixty-six  66-100  doUai-s, 
at  the  Exchange  Bank  of  H.  A.  Tucker  &  Co.,  111. 

JOSEPH  PEACOCK."  • 

The  plaintiffs  gave  no  further  or  other  testimony,  except  said 
note,  and  after  entering  a  nolle  prosequi  as  to  the  second  count  of 
their  said  declaration,  rested  their  case  ;  and  the  said  defendant 
thereupon  called  as  a  witness  James  E.  Roe,  who  being  sworn,  said 
defendant  offered  to  prove  by  him  his  set-off  which  he  had  pleaded, 
to  which  offer  said  plaintiffs,  by  their  counsel,  objected  ;  the  said 
court  then  and  there  sustained  said  objection  and  rejected  said  offer, 
to  which  decision  the  said  defendant  then  and  there  excepted.  The 
defendant  offering  no  further  testimony,  the  case  was  submitted  to 
the  jury,  who  returned  a  verdict  for  the  plaintifis  for  one  hundred 
and  ninety-three  dollars  and  forty-eight  cents  damages,  and  said 
defendant  thereupon  moved  for  a  new  trial,  which  motion  the  court 
overruled  and  the  defendant  excepted.     Judgment  was  thereupon 
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rendered  against  said  defendant  upon  said  verdict,  and  the  defend- 
ant toolv  an  appeal  to  this  court. 

The  appellant  assigns  the  following  as  grounds  of  error  : 

1st.  The  court  erred  in  overruhng  said  demurrer  to  said  second 
rephcation  to  said  plea  of  set-off,  and  deciding  that  said  second 
rephciition  is  sufficient  in  law. 

2nd.  The  court  erred  in  rejectuig  said  offer  of  said  defendant  to 
prove  on  trial  his  set-off,  which  he  had  pleaded. 

3rd.  The  coiu't  erred  in  overruling  said  motion  for  a  new  trial. 

4th.  The  verdict  of  said  jury  is  against  law  and  evidence. 

5th.  The  judgment  in  this  cause  is  erroneous,  and  contrary  to 
law  and  evidence. 

GooDKicH,  Farwell  &  Smith,  for  Appellant. 

C.  Haven,  for  Appellees. 

Breese,  ,7.  The  demurrer  of  the  appellant  to  second  replica- 
tion of  the  plaintiff  below  to  the  defendant's  plea  of  set-off,  pre- 
sented this  question  for  the  decision  of  the  court  below  :  Does  the 
115th  section  of  chapter  110  R.  S.,  title  "Will?,"  (Scates'  Comp. 
1206)  absolutely  bar  a  claimant  from  all  rights  of  recovery  or  set- 
off, for  the  reason  that  he  did  not  present  his  claim  to  the  court  for 
allowance,  withtn  two  years  from  and  after  the  grant  of  letters  of 
administration  ? 

By  sustaining  the  demurrer,  the  court  decided  it  was  an  absolute 
bar  and  in  this,  erred. 

As  we  understand  that  section  and  as  it  has  been  construed  by 
this  court  and  as  its  plain  language  seems  to  import,  a  claim  is  not 
barred,  if  not  presented  within  two  years,  but  simply  the  right 
Lo  claim  a  distrilDutive  share  m,  or  any  participation  out  of  the 
property  actually  inventoried.  Judy  v.  Kelly,  11  111.  R.  211 ; 
Bradfm'd  v.  Jones,  17  ib.  93. 

A  plea  of  set-off  is  nothing  more  nor  less  than  a  cross  action,  and 
if  in  the  action  the  claimant  would  not  be  barred  of  a  recover}'",  so 
so  neither  can  he  be  barred  from  pleading  his  set-off.  The  princi- 
ple is  the  same  in  such  case,  whether  he  be  actor  or  reus,  for  it  i3 
the  balance  only  which  may  be  due  from  the  one  to  the  other^ 
which  constitutes  the  real  claim  for  or  against  an  estate. 
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The  debt  in  tliis  case  against  the  mtestate  was  contracted  in  his 
lifetime,  and  to  its  extent,  extinguished  the  debt  due  from  the 
claimant  to  the  intestate.  The  presentation  of  the  claim  to  the 
administrator  withui  the  two  years  could  only  have  the  effect  of 
notifying  him  there  was  such  a  claim  against  the  estate,  and  enabl- 
mg  the  claunant  to  share  in  the  effects  actually  inventoried,  but  it 
would  contribute  in  no  degree  to  the  vaUdity  of  the  claim. 

The  ground  on  which  the  set-off  is  admitted  is  that  to  the  extent 
of  the  claim  presented  as  a  set-off,  if  proved,  there  is  a  mutual  ex- 
tinguishment of  the  demands  of  the  respective  parties. 

The  various  provisions  for  the  distribution  of  the  estates  of  dece- 
dents, in  our  statute  of  "  Wills,"  from  section  95  to  section  137, 
are  for  the  purpose  not  only  of  liquidating  the  demands  existing 
between  the  intestate  and  his  creditors,  at  the  time  of  his  death, 
but  for  ascertainino;  balances.  If  the  bahmce  be  ao-ainst  the  estate 
it  is  to  be  so  entered  by  tlie  court  that  the  condition  of  the  estate 
may  be  known,  and  if  insolvent  that  the  creditor  ma}^  receive  his 
dividend.  If  the  balance  be  against  the  creditor,  there  is  no  entry 
of  that  fact  made  by  the  court,  for  balances  against  the  estate  only, 
are  to  be  found  and  entered.  In  such  case,  if  the  executor  or  ad- 
ministrator sue,  such  creditor  must  have  the  right,  resultmg  from 
the  design  of  the  statute  itself,  to  plead  his  own  demand  by  way  of 
set-off,  and  the  executor  or  administrator  can  only  recover  the  bal- 
ance, for  that  balance  is  all  that  is  due  the  estate.  If  a  creditor 
claims  a  balance  in  his  favor,  and  it  is  so  foimd,  we  see  no  reason 
why  a  judgment  may  not  pftss  against  the  executor  or  admuiistra- 
tor  for  such  balance,  to  be  paid  as  other  debts  against  the  intestate, 
out  of  assets  to  be  discovered  and  inventoried,  and  this,  to  avoid 
an  unnecessary  suit.  The  result  of  this  reasoning  is,  that  a  party 
bringing  suit  against  an  executor  or  administrator  and  proving  his 
claim,  is  entitled  to  a  judgment,  Avhether  his  claim  was  presented 
witliin  two  years  or  not,  provided  it  be  not  barred  by  the  general 
act  of  limitations.  If  he  docs  exhibit  it,  his  judgment  is  to  be  sat- 
isfied in  due  course  of  administration  of  the  estate  inventoried.  If 
he  does  not  exhibit  it,  then  his  judgment  is  to  be  satisfied  out  of  such 
property  as  may  be  subsequently  discovered  and  inventoried.  If, 
instead  of  suing,  he  is  sued  b}''  an  executor  or  administrator,  he  can 
plead  his  claim  by  way  of  set-off,  and  the  balance  be  adjudged  to 
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him  to  be  paid  out  of  auy  estate  thereafter  discovered  or  inven- 
toried. 

The  judgment  of  the  Common  Pleas  is  reversed,  and  the  cause 
•emanded,  for  further  proceedings  not  inconsistent  mth  this  opinion. 

Judgment  reversed. 


Sarah  Ann  Prieto  et  al,  PlantifFs  in  Error,  v.  John  Duncan, 
Defendant  in  Error. 

ERROR  TO  LA  SALLE. 

Where  a  subpoena  in  chancery  is  served  upon  husband  and  wife,  by  leaving. a 
copy  for  the  wife  with  the  husband,  at  her  place  of  residence,  etc.,  it  will  be 
presumed,  in  the  absence  of  proof  to  the  contrary,  that  the  residence  of  the  par- 
ties is  identical. 

Where  a  bill  to  foreclose  a  mortg-age,  sets  it  out,  with  a  copy  of  the  acknowledg- 
ment, etc.,  and  states  that  the  date  of  the  mortgage,  the  signing,  etc.,  and  "  that 
it  was  executed  as  aforesaid,"  the  averments  will  be  sufficient  to  show  that  the 
party  complained  of  executed  it. 

It  is  erroueous  to  decree  the  payment  of  money,  out  of  a  fund  belonging  to  per- 
sons not  made  parties  to  the  suit. 

This  was  a  suit  in  chancery,  brought  to  foreclose  a  mortgage, 
executed  in  favor  of  Duncan,  by  William  Whaley,  in  his  lifetime, 
to  which  his  wife,  now  Sarah  Ann  Prieto,  one  of  the  plaintiffs  in 
error,  was  a  party.  A  default  was  entered  against  Mrs.  Prieto, 
and  a  decree  taken.  The  facts  are  stated  in  the  opinion  of  the 
court. 

B.  C.  Cook,  and  D.  L.  Hough,  for  Plamtifls  in  Error. 

J.  Strain,  for  Defendant  m  Error. 

Walker,  J.  The  fii-st  assignment  of  eiToi-s  questions  the  suffi- 
ciency of  the  sheriff's  return  of  service  on  plaintiff  in  error.  Hia 
retuni  is  this  :  "  Served  by  reading  this  sums  to  Joseph  A.  Prieto 
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and  deliveriug  to  him  a  copy  thereof  ;  also  left  with  hmi  a  copy  of 
this  writ  for  Sarah  Ami  Prieto,  "wife  of  the  said  Joseph  A.  Prieto, 
at  her  place  of  residence,  informing  him  of  the  contents  thereof, 
said  Joseph  being  a  white  person  above  the  age  of  ten  years."  Tho 
objection  m'ged  against  the  sufficiency  of  this  service  is,  that  it  fails 
to  state  that  Joseph  A.  Prieto  is  a  member  of  the  family  of  plain- 
tiff in  error.  The  provisions  of  the  statute  require  that  the  service 
shall  be  by  dehvering  to  the  defendant  a  copy  of  the  summons,  or 
by  leaving  such  copy  at  the  usual  place  of  abode  of  the  defendant, 
with  some  white  person  of  the  family  of  the  age  of  ten  years  or  up- 
wards, and  informing  such  person  of  the  contents  thereof.  This 
service  states  that  a  copy  was  delivered  to  the  husband  at  her  resi- 
dence, and  that  he  was  a  white  person  of  the  proper  age,  and  that 
its  contents  were  explained  to  him.  In  law,  the  husband  and  wife 
being  one  person,  the  legal  presumption  is  that  they  reside  together, 
and  that  they  are  members  of  the  same  family ;  and  the  pre- 
sumption will  not  be  indulged,  m  the  absence  of  all  evidence,  that 
they  reside  apart  from  each  other.  But,  even  if  such  an  intend- 
ment could  be  made,  this  return  states  that  this  copy  was  left  with 
the  husband  at  her  place  of  residence,  and  if  the  return  is  true,  it 
creates  a  strong  presumption  that  as  he  was  found  at  her  residence, 
they  were  residing  together.  Until  rebutted,  this  presumption  must 
be  acted  upon  as  true.  If  a  departure  in  the  officer's  return,  from 
the  precise  language  adopted  by  the  legislature,  may  be  tolerated 
in  any  case  and  the  service  be  held  good,  we  thinlv  this  is  sufficient. 
We  perceive  no  error  in  the  return,  and  by  it  the  com't  acquired 
jurisdiction  of  the  person  of  plaintifi'  in  error. 

It  is  likewise  m-ged  as  a  ground  of  reversal,  that  the  complain- 
ant's bill  fails  to  allege  that  plaintifl'  in  error  executed  the  mortgage. 
The  bills  set  out  a  copy  of  the  mortgage  at  length,  also  a  copy  of 
tbe  certificate  of  the  acknowledginent.  She  purports  to  have  been 
a  party,  and  her  name  purports  to  have  been  signed  to  it,  and  the 
officer  certifies  that  she  acloiowledged  it,  and  the  bill  contains  this 
allegation  :  "  Which  mortgage  bearing  date  the  day  and  year  List 
aforesaid,  was  executed  as  aforesaid."  How  executed  as  aforesaid  ? 
Why,  as  set  out  by  copy  in  the  bill.  No  other  inference  can  bo 
drawn  from  the  language.  It  appears  then,  to  have  been  signed, 
sealed  and  acknowledged  by  her.  We  are  at  a  loss  to  perceive  in 
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what  manner  an  averment  could  have  been  more  directly  and  posi' 
tively  made.     There  is  no  force  in  this  objection. 

It  is  also  insisted  that  the  court  erred  in  decreemg  the  payment 
of  any  balance  of  this  debt,  after  the  sale  of  the  mortgaged  prem- 
ises, out  of  the  estate  of  William  Whaley,  deceased.  His  repre- 
sentatives were  not  made  parties  to  this  proceeding,  and  it  was  error 
to  decree  the  pajonent  of  any  portion  of  this  debt  out  of  assets  m 
their  hands,  unless  they  had  been  made  parties  and  were  properly 
before  the  court.  It  could  only  be  by  having  them  properly  before 
the  court,  that  it  could  acqime  jm'isdiction  to  make  a  decree  afl'ect- 
ing  that  fund.  Before  such  a  decree  was  made,  they  had  a  right 
to  be  heard  and  have  then*  rights  fully  presented. 

The"  decree  must  therefore  be  modified,  so  as  only  to  authorize 
the  sale  of  the  mortgaged  premises  for  the  satisfaction  of  the  debt ; 
and  reversed  in  so  far  as  it  requires  any  balance  of  the  sum  that 
may  remain  misatisfied  after  the  sale  of  them,  to  be  paid  out  of  the 
assets  of  the  estate  of  William  Whaley,  deceased.  And  that  each 
party  pay  one-half  of  the  costs  of  this  court. 

Deo'ee  modified. 


Charles  McDonnell,  Appellant,  v.  William  Hakter,  for  the 
use,  etc..  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

The  Common  Pleas  should  not  assess  damages,  as  if  hy  default,  while  a  plea  of 
the  general  issue  is  on  file,  though  verified  by  an  insufficient  affidavit.  The 
plea  should  first  be  struck  from  the  files. 

This  was  an  action  of  assumpsit.  There  was  a  plea  of  the  gen- 
eral issue  filed.  The  affidavit  of  merits  to  the  plea^  states  that  de- 
fendant had  a  good  defense  on  the  merits,  except  as  to  $458  of 
plaintiff's  demand.  The  court,  with  this  plea  on  file,  entered  a 
default,  and  gave  judgment  for  plaintiff. 
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W.  H.  L.  Wallace,  and  Thomas  Dent,  for  Appellant. 

J.  W.  Chiokeking,  and  Shumway,  Waite  &  Towne,  for 
Appellee. 

Caton,  C.  J.  The  plea  of  the  general  issue  was  regularly  filed, 
and  was  never  stricken  from  the  files.  On  this  state  of  the  record 
the  court  assessed  the  damages  as  if  upon  a  default.  If  the  affidavit 
of  merits,  which  was  filed  with  the  general  issue,  was  uisufficient, 
the  plea  should  have  been  stricken  from  the  files.  While  it  remained 
it  was  a  bar  to  the  action,  till  tried  by  a  jury,  or  by  the  court  -^vith 
the  consent  of  the  parties  in  place  of  a  jury,  and  fomid  to  be  mitrue. 
There  was  no  such  trial,  nor  indeed  was  there  any  issue  formed  on 
this  plea.  It  stands  upon  the  record  as  a  simple  naked  bar  to  the 
action.     The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  revet'sed. 


Edward  B.  Hurd  et  al.  Plaintiffs  in  Error,  v.  Melancteo^ 

Burr  et  al,  Defendants  in  Error ;  and 
John  W.  Davis,  Plaintiff  in  Error,  v.  John  W.  Chickering, 

Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

In  Cook  county,  where  a  note  is  the  cause  of  action,  and  the  declaration  besides 
special,  contains  the  common  counts,  the  affidavit  of  merits  to  a  plea,  may  be 
general,  and  go  only  to  a  part  of  the  damages  claimed.  Former  decisions 
reviewed. 

If  a  plaintiff  shall  abandon  the  common  counts,  and  the  defendant  shall  then  re- 
fuse to  swear  that  he  has  a  meritorious  defense,  the  plaintiff  wU  be  entitled  to 
a  judgment. 

If  the  plaintiff,  after  a  plea  filed,  shall  limit  his  demand,  and  the  defendant  refuses 
to  make  a  further  affidavit,  judgment  may  pass  as  by  default. 

Judgment  against  several  cannot  go,  ujion  service  of  notice,  etc.,  on  one  ;  noi 
does  filing  notice,  in  the  office  of  the  clerk  of  Cook  County  Court,  meet  the  exi 
gency  of  the  statute. 
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The  followiug  shows  the  state  of  the  record  m  the  case  of  Hurd 
et  al.  V.  Burr  ei  al. : 

This  was  an  action  of  assumpsit  in  the  Cook  County  Court  of  Com- 
mon Pleas,  by  the  defendants  in  error,  agauist  the  plaintiffs  in  error. 

Summons  issued  on  the  20th  day  of  June,  1855,  returnable  on 
the  1st  Monday  of  July  then  next,  and  was  served  on  the  21st  day 
of  June,  1855,  on  Hm-d,  Periam  and  Ruckel,  and  returned  "  not 
found,"  as  to  Beebe. 

On  the  20th  of  June,  1855,  declaration  comiting  on  a  promissory 
note  for  $171.23,  with  the  common  money  counts  for  $2,000,  was 
filed  with  a  general  breach,  and  damages  laid  at  $2,000. 

Attached  to  this  declaration,  was  an  affidavit  sho^ving  a  service 
on  the  21st  day  of  Jmie,  on  Joseph  Periam,  one  of  the  defendants 
below,  of  a  copy  of  the  declaration,  and  that  the  same  had  been 
filed  "in  the  office  of  the  clerk  of  the  Cook  County  Comi;,"  and 
that  a  rule  to  plead  m  ten  days  had  been  entered. 

On  the  22ud  day  of  June,  the  defendants  below  filed  with  the 
clerk  of  the  Cook  County  Court  of  Common  Pleas,  a  plea  of  non- 
assumpsit,  with  an  affidavit  thereto  attached,  sworn  to  by  their 
attorney,  stating  that  he  was  advir^ed  and  believed  that  defendants 
below  had  "a  good  defense  to  said  suit,  or  a  i>ortion  of  the  same, 
upon  the  merits." 

At  the  July  vacation  term,  on  motion  of  plaintiffs  below,  the 
said  plea  was  stricken  from  the  files,  and  a  judgment  by  default  for 
want  of  appearance. 

Thereupon  the  court  upon  proof,  jussessed  the  plaintiffs'  damages 
at  $1,125.69,  and  rendered  final  judgment  against  all  of  the  defend- 
ants below,  and  ordered  execution  therefor. 

In  the  case  of  Davis  v.  Cliickenng.,  the  record  is  as  follows  : 
This  was  an  action  of  assumpsit,  brought  by  John  W.  Chickering, 

defendant  m  error,  against  John  W.  Davis,  plaintiff  in  eiTor,  in  the 

Cook  County  Com-t  of  Common  Pleas,  to  the  January  term,  A.  D, 

1858. 
Ib^     The  defendant,  for  plea,  filed  the  general  issue,  and  defendant's 

affidavit  of  merits  January  5th,  1858. 

Plamtiff"  moved  to  strike  defendant's  plea  from  the  files,  for  waut 

of  a  sufficient  affidavit  of  merits. 
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This  motion  was  allowed  by  the  court.  Defendant's  default  was 
thereupon  ordered  to  be  taken,  and  judgment  entered  against 
defendant. 

The  affidavit  of  merits  was  as  follows : 

John  W.  Davis,  being  duly  sworn,  according  to  law,  on  oath  says, 
that  he  is  defendant  in  the  above  entitled  cause,  and  that  he  believes 
he  has  a  good  defense,  upon  the  merits,  to  a  part  of  the  amount  of 
damages  claimed  by  said  plaintiff  in  said  action. 

Defendant,  by  his  counsel,  prayed  an  appeal  in  said  cause  to  the 
Supreme  Court,  which  was  allowed. 

Dickey,  Mather  &  Taft,  for  Hm-d  ei  aJ, 

B.  E.  Gallup,  for  Burr  et  al 

M.  E.  M.  Wallace,  and  T.  Lyle  Dickey,  for  DayiSo 

Shumway,  Waite  &  TowNE,  for  Chickering. 

Breese,  J.  The  statute  under  which  the  questions  presented  in 
this  record  arise,  is  partial,  local  and  in  derogation  of  the  general 
law  of  the  State  on  the  same  subject,  and  bemg  so,  it  should  be 
construed  liberally  for  all  those  who  are  liable  to  be  oppressed 
by  it. 

We  have  considered  this  statute,  to  some  extent  in  3IcVtcker  v. 
Wright,  post,  and  then  expressed  our  convictions  that  for  the  local- 
ity for  which  it  was  enacted  it  should  be  construed  strictly — no 
greater  effect  to  be  conceded  to  it,  than  its  language  demands. 

It  has  come  before  the  court  in  other  cases,  for  construction.  In 
McDonnel  v.  Olwell  et  al,  17  111.  R.  375,  we  expressed  the  opinion, 
taking  a  liberal  view  of  the  statute  as  operating  upon  defendants, 
that  an  affidavit  of  a  defense  on  the  merits,  was  sufficient  without 
affirming  that  affiant  had,  in  the  language  of  the  statute,  a  "good" 
defense.  In  -that  opuiiou,  it  is  clearly  foreshadowed,  that  an  affi- 
davit of  a  partial  defense  on  the  merits  would,  also,  be  a  compli- 
ance mtli  the  act,  and  accordingly,  when  the  next  case  arose, 
McDonnel  v.  Murphy,  20  111.  R.  346,  we  then  said  that  an  affidavit 
by  a  defendant,  stating  that  he  has  a  good  defense  to  a  part  of  the 
damages  claimed  would  be  insufficient,  but  if  the  affidavit  was 
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dii'ected  to  a  part  of  the  cause  of  action,  it  would  be  sufficient. 
Upon  more  mature  deliberation,  we  are  satisfied  that  the  rule  laid 
down  in  these  cases  requires  some  modification,  so  that,  while 
carrying  out  the  true  purposes  of  the  legislature,  oppression  ^nd 
injury  to  parties  litigant,  shall  not  be  the  consequence. 

Maintaimng  that  an  affidavit  of  merits  must  go,  not  to  the 
damages  claimed,  but  to  the  action  in  whole  or  in  part,  the  conse- 
quence must  be,  that  the  defendant  must  be  very  particular  in 
stating  what  part  of  the  damages.  We  do  not  now  see  why  this 
bm'den  should  be  imposed  upon  a  defendant,  and  that  too,  by  con- 
struction of  a  statute  not  designed  for  his  benefit.  Should  either 
party  be  required  thus  to  particularize,  it  would  seem  rather  the 
duty  of  the  plaiutifi",  who  is  not  required  to  make  affidavit  of  the 
justice  of  his  claims,  nor  to  his  cause  of  action.  In  this  view,  it 
would  seem  more  appropriate  that  the  plaintiff  should  be  required 
to  limit,  in  his  declaration,  the  extent  of  his  claim,  so  that  a  note 
being  the  sole  cause  of  action,  he  shall  not  be  permitted  to  add  to 
the  special  count  upon  it,  any  one  or  more  of  the  common  counts. 

If  it  be  not  in  the  power  of  this  court  thus  to  limit  a  plaintiff, 
we  must  then  hold,  m  every  case,  where  a  note  is  the  cause  of 
action,  and  the  declaration,  besides  the  special  counts  contains  one 
oi'  more  common  counts,  that  the  affidavit  of  merits  may  be  general 
and  go  only  to  a  part  of  the  damages  claimed.  If  in  such  case, 
the  plaintiff  shall  noL  pros,  his  common  counts,  and  the  defendant 
shall  then  refuse  to  swear  that  he  has  a  meritorious  defense,  he 
being  entitled  to  another  affidavit,  as  to  an  amended  declaration, 
the  plaintiff  shall  be  entitled  to  judgment. 

We  are  inclined  to  the  opinion,  that  the  affidavit  of  merits  re- 
quii'ed  by  the  statute,  should  not  be  intended  to  mean  an  affidavit 
more  special  than  is  requu'ed  to  set  aside  a  default.  An  affidavit 
for  such  purpose  is  sufficient  if  it  states,  he  has  a  good  defense  to 
the  action  on  the  merits  as  he  is  advised  by  his  counsel,  without 
specifying  the  nature  or  extent  of  the  defense.  A  defendant  may 
safely  swear  when  sued  for  one  hundred  dollars,  he  being  indebted 
only  fifty  dollars,  or  any  sum  less  than  the  amount  claimed,  that 
he  has  a  g-ood  defense  to  such  an  action  on  the  merits.  If  then 
the  plaintiff  shall  not,  on  such  an  affidavit,  specify  and  limit  his 
claim,  the  plea  must  stand,  and  a  trial  be  had.     If  he  does  limit 
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his  claim  to  the  real  demand,  and  the  defendant  then  refuses  to 
make  an  affidavit  of  merits,  there  is  no  hardship  in  sullermg  judg- 
ment to  pass  against  him,  as  for  want  of  a  plea. 

"We  have  considered  this  case  in  connection  with  the  case  of 
Davis  V.  Qhickenng^  also  submitted,  and  the  view  we  have  now 
presented  will  reverse  the  judgment  in  both  cases.  In  the  case  of 
Davis,  the  affidavit  was  to  the  merits  for  a  part  of  the  amount  of 
damages  claimed. 

It  may  be  remarked,  in  the  case  immediately  before  us,  that  the 
parties  defendants,  were  not  m  a  condition  to  be  defaulted,  as  the 
service  of  the  declaration  and  notice  was  upon  one  only  of  the 
defendants  and  that  notice  was  defective.  The  notice  was  that 
the  declaration  was  filed  in  the  office  of  the  clerk  of  the  Cook 
County  Court,  whereas  it  should  have  been  in  the  Cook  County 
Court  of  Common  Pleas. 

As  the  plea  of  the  defendants  was  stricken  from  the  file,  there 
was  no  appearance  by  them  to  cm"e  any  defects  of  this  character 
or  want  of  service.  They  were  not  in  court  to  be  defaulted,  their 
plea  being  stricken  out,  is,  as  if  it  had  never  been. 

The  judgment  in  this  case  is  reversed,  and  also  in  the  case  of 

Davis  V.  Chtckeinng, 

Judgment  reversed. 


William  P.  C.  Whiting  et  ah.  Appellants,  v.  James  E.  Fulleb 
et  al.,  Appellees. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

An  affidavit  of  merits  to  a  plea  is  part  of  the  plea,  and  is  preserved  in  the  record 

without  a  bill  of  exceptions.    This  is  the  case  also,  where  a  plea  is  stricken  from 

the  tiles. 
Persons  sued  jointly,  who  plead  the  general  issue,  may  sustain  it  by  an  affidavit 

of  merits,   made  by  one  of  the  defendants.      If  separate  pleas  are  filed,  each 

plea  must  be  sustained  by  an  affidavit  of  merits. 

On  the  28th  of  May,  1858,  suit  was  commenced  and  summons 
issued,  returnable  to  the  next  Jime  term,  which  was  duly  ser\?9d 
and  returned. 
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On  the  same  day,  plaintiffs  below  filed  their  declaration  in  the 
cause  containing  special  counts  on  two  notes,  one  dated  November 
23,  1857,  due  in  sixty  days,  made  by  Whiting  &  Co.,  and  payable 
to  the  order  of  Fuller  &  Myers,  for  $461.20,  and  the  other  for 
$64.05,  made  by  Wliiting  &  Co.,  dated  April  1st,  1858,  due  at 
date,  and  payable  to  Fuller  &  Myers,  or  order,  and  contaimng  also 
the  common  counts. 

On  the  7th  day  of  June,  1858,  which  was  the  first  day  of  the 
June  term  of  said  court,  the  defendants  filed  in  said  cause  their  plea 
of  the  general  issue,  with  notice  of  set-off. 

And  on  the  same  day,  together  with  the  plea,  Whiting  filled  his 
affidavit  as  follows  : 

"  WilKam  P.  C.  Whiting,  being  duly  sworn,  deposes  and  says 
that  he  is  one  of  the  defendants  in  the  above  entitled  cause,  that  he 
knows  for  Avhat  said  suit  is  brought,  that  he  believes  he  has  a  good 
defense  to  said  suit  upon  the  merits  thereof,  and  further  this  de- 
ponent saith  not.  W.  P.  C.  Whiting." 

On  the  10th  day  of  the  same  June  term,  on  motion  of  the  plain- 
tiffs,  an  order  was  entered  by  the  court  that  the  plea  of  the  defend- 
ants filed  in  the  cause  be  stricken  from  the  files  for  the  want  of  a 
sufficient  affidavit  of  merits,  and  that  default  be  entered  for  want 
of  plea,  which  was  accordingly  done. 

And  thereupon  judgment  was  entered  in  favor  of  the  plaintifiS 
and  against  the  defendants  for  their  damages,  $516.87,  and  costs  ; 
from  which  judgment  they  prosecute  this  writ  of  error,  and  now 
here  assign  for  error  this  ruling  of  the  com-t. 

O.  Hawkins,  and  Walker,  Van  Arman  &  Dexter,  for  Ap- 
pellant. 

Shumway,  Waite  &  TowNE,  for  Appellee. 

Breese,  J.  The  affidavit  in  this  case  was  a  part  of  the  plea,  and 
the  plea  is  a  part  of  the  record  and  requires  no  bill  of  exceptions  to 
bring  it  before  this  court.  If  a  plea  be  stricken  from  the  file,  it 
still  remains  a  part  of  the  record  for  the  purpose  of  presenting  the 
question  of  the  propriety  of  the  action  of  the  court  in  striking  it 
from  the  file. 
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The  plea  was  the  general  issue,  filed  by  both  defendants,  who  were 
sued  as  partners.  The  affidavit  of  merits  is  by  one  only  of  the  de- 
fendants, and  the  court  below,  holding  it  was  not  sufficient,  sti'uck 
the  plea  from  the  file  and  rendered  judginent  for  the  plaintifis. 

The  question  presented  is,  was  the  affidavit  sufficient  ? 

In  conformit}^  ^nth  the  decision  in  the  case  of  Hwd  v.  Burr  et 
al.  and  Davis  v.  CJdckering,  ante^  p.  29,  we  must  hold  the  affidavit 
was  sufficient.  Persons  sued  jointly  or  as  partners,  may  plead 
jointly  or  separately  as  their  defenses  ma}^  warrant.  A  defense 
which  one  may  have,  may  not  attach  to  his  co-defendant,  and  each 
defendant  must  make  the  affidavit  of  merits  for  himself.  One  of 
them  may  have  no  defense. 

Here  the  general  issue  was  filed.  A  defense  personal  to  one  of 
the  defendants  could  not  be  allowed  under  that  plea,  and  any  other 
defense  under  that  issue  which  was  good  for  one  of  the  defendants, 
would  be  equally  availing  for  both  defendants,  hence  there  was  no 
necessity  that  both  defendants  should  have  joined  m  the  affidavit. 

Under  the  general  issue,  one  defendant  might  show  that  the  notes 
on  wliich  suit  was  brought,  were  given  by  his  partner  to  pay  his 
own  individual  debt  and  so  known  to  the  plaintifis,  and  therefore 
not  binding  on  him.  This  he  could  not  plead  specially.  Under 
the  general  issue,  the  affidavit  was  sufficient. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded, with  instructions  to  restore  the  plea  to  the  file. 

Judgment  reversed. 


The  CniCAao,  Burlington  and  Quinct  Railroad  Company, 
Appellant,  v.  Roderick  B.  Frary  et  al.,  Appellees. 

APPEAL  from  bureau. 

The  courts  will  not  interfere  by  injunction,  to  prevent  the  collection  of  taxes,  be- 
cause there  have  been  irregularities  in  the  assessment. 

This  was  a  proceeduig  in  chancery,  by  bill,  asking  an  injunction 
against  the  treasurer  to  restrain  him  from  levying,  selling  or  dis- 
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traiiiiug  the  property  of  the  railroad  company,  for  the  taxes  levied 
in  Bureau  coiuity. 

Tlie  record  in  this  case  shows  that  the  said  railroad  company 
duly  filed  a  list  and  valuation  of  all  their  taxable  property  in 
Bureau  county  as  required  by  law. 

That  at  the  annual  meeting  of  the  board  of  supervisors  of  said 
county,  in  September,  the  valuation  of  the  items  of  "  Fixed  and 
.4ationary  personal  property,"  of  "  The  other  persoual  property," 
and  of  "  The  pro  rata  moveable  property,"  in  said  list  and  in  the 
Ust  of  each  railroad  in  the  county,  were  increased  forty  per  cent, 
each. 

That  at  a  session  of  said  board,  held  m  December  of  said  year, 
the  action  of  said  board  at  the  September  term  was  recoujiidered, 
and  such  action  had  that  the  items  aforesaid  of  said  list  were  each 
increased  forty  per  cent.,  and  the  said  items  in  the  lists  filed  by 
other  railroad  companies  in  said  coimty,  were  increased  in  different 
proportions. 

That  no  notice  of  any  of  these  changes  was  ever  given  to  said 
company. 

That  subsequently,  at  a  session  of  said  board  held  in  June,  1858, 
said  company  petitioned  the  board  to  abate  said  increased  valua- 
tion. 

That  said  board  did  at  said  June  session,  abate  an  inconsiderable 
portion  of  the  same. 

By  the  law  of  1855,  railroad  companies  are  requu'ed  to  file  a 
list  of  their  taxable  property  in  each  county  with  the  county  clerk, 
who  shall  lay  the  same  before  the  board  of  supervisors  when  they 
meet  to  equalize  the  iissessment  of  property,  wliich,  by  the  acts  of 
1851  and  1853,  must  be  at  an  annual  meeting;. 

If  the  supervisors  do  not  thuik  it  a  full  and  fair  statement  of  the 
company's  taxable  property  and  the  value  thereof,  they  may  assess 
it  m  accordance  vyith  the  rules  prescribed  for  the  assessment  of  such 
propert3^ 

The  rules  for  the  assessment  of  such  property  are  laid  dovni  in 
section  two  of  the  Act  of  1855,  and  prescribe  a  specific  description 
of  each  lot  or  parcel  of  land  and  its  value,  the  number  of  acres 
taken  for  right  of  way,  stations,  etc.,  the  length  of  the  main  track 
and  all  the  side  traclis  in  the  county  and  their  value,  a  list  of  the 
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rolling  stock  of  said  company,  and  its  value,  and  the  value  of  all 
other  personal  property  of  said  company  in  said  county. 

The  injunction  which  was  granted  on  this  appHcation  was  dis- 
solved, and  the  bill  dismissed  with  costs ;  from  this  decision  an 
appeal  was  taken. 

B.  C.  Cook,  for  Appellant. 

W.  H.  L.  Wallace,  for  Appellees. 

Caton,  C.  J.  The  main  question  involved  in  this  case  has  been 
examined  and  considered  by  this  court  with  all  the  <;are  and  dili- 
gence of  which  we  are  capable,  and  ^\dth  a  due  sense  of  its  impoi*t- 
ance,  and  the  mfluence  which  our  decision  must  have  upon  the 
rights  and  interests  of  the  individual  citizen  and  the  pubhc.  We 
have  in  this  case  been  called  on  to  inquire  in  what  cases  the  powers 
of  a  court  of  chancery  may  be  exercised  to  restrain  the  collection 
of  the  revenue  of  the  State.  The  decisions  of  this  court  show,  that 
in  a  large  majority  of  the  cases,  involving  the  regularity  of  the 
proceedings  for  the  collection  of  the  revenue,  we  have  met  with 
irregularities  in  the  proceedings  to  such  an  extent  as  to  destroy  the 
titles  to  real  estate  acquired  at  tax  sales.  In  this  way,  has  a  com"t 
of  common  law,  afforded  a  remedy  for  irregularities  in  the  execu- 
tion of  the  revenue  laws.  The  same  and  even  additional  redress  is 
afforded  to  parties  whose  personal  property  is  seized  for  a  tax  ille- 
gally assessed.  If  in  all  these  cases  the  court  of  chancery  had 
taken  the  matter  m  hand,  and  examined  the  regularity  of  the  pro- 
ceedings, whenever  an  attempt  was  made  to  collect  the  revenue, 
and  restram  its  collection,  if  it  were  sho^^'ll  that  the  law  had  not 
been  complied  with  m  the  assessment  of  the  taxes,  the  result  would 
have  been  that  in  many  if  not  most  cases  the  collection  of  the  reve- 
nue would  have  been  enjoined,  and  taxes  would  not  have  been  col- 
lected. Under  such  a  system  of  the  administration  of  the  laws, 
with  so  complicated  a  revenue  system  as  ours,  rendered  so  by  a 
tender  regard  for  the  rights  and  interests  of  the  citizen,  no  govern- 
ment could  exist  for  a  single  year.  Let  us  now,  by  sustauiing  this 
bill  stretch  out  the  strong  arm  of  this  court  and  stay  the  hand  of 
the  collector  in  every  case  where  any  irregularity  can  be  shoTVTi  in 
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the  assessment  of  the  revenue,  and  a  flood  of  injunctions  would  be 
spread  over  the  land  at  once,  State  and  county  revenue  would 
cease  to  be  collected,  at  least  till  the  termination  of  protracted  liti- 
gation, and  the  wheels  of  government  would  stop.  It  is  no  answer 
to  say,  let  those  whose  duty  it  is  to  administer  the  revenue  law  do 
it  with  greater  care,  and  do  everything  which  the  law  requu'es, 
just  as  it  requires,  and  at  the  time  specified,  and  be  careful  that 
they  do  no  more  than  is  required.  We  must  take  thuigs  as  they  are 
and  look  at  practical  results. 

Neither  precedents  nor  reason,  will  warrant  the  use  of  the  writ 
of  injunction  for  such  purposes,  and  to  produce  such  results.  Where 
the  law  affords  an  adequate  remedy  this  writ  cannot  be  used, 
and  especially  where  greater  mischief  will  flow  than  good  will  re- 
sult from  it,  the  court  will  always  withhold  this  species  of  relief. 
Equity  cannot  attempt  to  prevent,  any  more  than  it  will  redress 
all  wrongs.  It  is  not  in  ordinary  but  in  extraordinary  cases  that 
this  writ  is  properly  invoked.  If  the  law  can  redress  the  wi'ong — 
if  it  can  repair  the  injury,  equity  must  sufier  it,  and  let  the  courts 
of  law  redress  it.  This  is  the  general  rule  to  which  there  are  no 
doubt  exceptions,  and  exceptions  too  in  cases  of  the  collection  of 
taxes.  Those  exceptions  are  confined  almost,  if  not  entirely,  to 
cases  where  the  tax  itself  is  not  authorized  by  law,  or  if  the  tax 
itself  is  authorized,  it  is  assessed  upon  property  which  is  not  sub- 
ject to  the  tax.  Such  was  the  case  of  The  Illinois  Central  Railroad 
Coinpany  v.  The  County  of  McLean,  17  111.  R.  291.  There  we 
enjoined  a  tax  levied  upon  property  not  subject  to  that  tax.  But 
it  is  unnecessary  to  refer  to  all  the  cases  to  be  met  with  in  our  own 
and  other  reports  on  this  subject.  Where  an  injunction  has  been 
finally  sustained  it  will  generally,  if  not  always,  be  found  to  be  of 
this  class.  That  it  is  possible,  that  cases  may  sometimes  be  found, 
where  this  distinction  has  been  disregarded  from  inadvertence,  or 
from  the  peculiar  circumstances  connected  with  them.  We  can 
find  no  other  basis  for  a  reasonable  and  practical  distinction.  If 
we  permit  the  miunction  to  be  issued  where  the  tax  is  authorized 
by  law  and  the  thing  taxed  is  liable  to  that  tax,  there  is  no  stop- 
ping point  short  of  enjoining  all  taxes,  whenever  any  irregularity 
has  intervened.  This  power  the  court  of  chancery  has  never 
assumed,  nor  could  it,  without  the  most  disastrous  consequences  to 
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the  State.  There  may  he  cases,  the  particular  circumstances,  or 
pecuhar  hardship  of  which,  will  justify  an  exception  to  this  general 
rule.     This  is  not  one. 

We  have  examined  the  alleged  irregularities  m  the  levy  of  this 
tax,  and  are  by  no  means  prepared  to  say  that  they  can  be  sus- 
tained anywhere.  Indeed  we  think  a  satisfactory  answer  to  all 
these  objections  possible,  but  we  choose  to  place  our  decision  upon 
the  broad  ground  of  jurisdiction,  that  all  may  distinctly  loiow  when 
the  coiurt  of  chancery  will  and  when  it  will  not  interfere  to  enjoin 
the  collection  of  the  pubhc  revenue,  or  at  least  that  they  may  know 
what  the  general  rule  on  this  subject  is. 

We  affirm  the  decree. 

Decree  affi'rmed. 


Byron  Oder,  who  sues  for  the  use  of  Jesse  Fisher,  Plaintiflf 
in  Error,  v.  Jonathan  Putman,  Defendant  in  Error. 

ERROR  TO  TAZEWELL. 

The  Supreme  Court  lias  not  jurisdiction  of  a  case,  on  error,  while  it  is  pending  in 
the  court  below. 

This  case  is  stated  in  the  opinion  of  the  court. 

S.  D.  PuTERBAUGH,  and  J.  Roberts,  for  Plaintiff  in  Error. 

L 

N.  W.  Green,  for  Defendant  in  Error. 

Caton,  Q.  J.  As  there  was  no  final  judgment  m  this  case,  the 
wi'it  of  error  "will  have  to  be  dismissed.  There  was  a  demurrer 
filed  to  the  first  count,  which  was  sustained,  and  judgment  for  the 
defendant  for  costs.  On  the  common  counts  an  issue  was  formed, 
which  was  not  disposed  of  so  far  as  is  shown  by  this  record.  While 
that  issue  is  pending  in  the  court  below,  this  court  has  no  jurisdic- 
tion. 

The  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 
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Russell  L.  Winston,  Appellant,  v.  Ira  McFarland,  Execu- 
tor of  James  McFarland,  deceased.  Appellee. 

APPEAL  FROM  LA  SALLE. 

Where  an  executory  contract  is  in  question,  alleged  to  have  been  founded  in  fraud, 
the  court  will  not  aid  either  party. 

This  was  an  action  of  debt  brought  in  the  La  Salle  Comity 
Cn'cuit  Court,  by  Ira  jSIcFarland,  executor,  etc.,  of  James  McFar- 
land, deceased,  against  Russell  L.  Winston  (Appellant,)  and  tried 
at  the  Nov.  term  of  said  court,  1858,  before  Hollister,  Judge, 
and  a  jury,  and  a  verdict  had  for  the  plaintiff  for  $1,184.06,  debt, 
and  $536.12  damages,  and  judgment  entered  thereon.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  a  bill  of  exceptions 
signed  and  sealed,  and  an  appeal  taken  by  the  defendant  in  the 
court  below  to  this  court. 

The  declaration  contains  four  counts  upon  a  promissory  note. 
On  the  trial  of  the  cause,  the  only  evidence  offered  on  the  part  of 
the  plaintiff,  was  a  sealed  note. 

The  defendant  filed  the  plea  of  ml  debet,  and  several  special  pleas, 
among  them  the  following,  marked  as  an  additional  plea,  to  which 
a  demurrer  was  sustained  : 

"  And  now  comes  the  said  defendant,  and  for  an  additional  plea 
in  this  behalf,  and  says  actio  non,  because,  he  says,  that  on  the  day 
of  the  date  of  the  said  note  or  instrument  in  writino-  in  said  1st, 
2nd,  3rd  and  4th  counts  mentioned,  (said  note  m  said  several  counts 
being  one  and  the  same  note)  to  wit :  on  the  first  day  of  August, 
A.  D.  1854,  to  wit :  at  Peru,  in  the  county  aforesaid,  the  said  de- 
fendant was  then  and  there  indebted  to  the  said  James  McFarland, 
then  in  full  Ufe,  in  the  sum  of  fifteen  hundred  dollars,  and  in  that 
sum  only,  and  the  said  note  was  given  for  the  sum  of  three  thou- 
sand dollars,  as  in  said  counts  respectively  is  alleged,  and  the  said 
defendant  then  executed  and  delivered  to  the  said  James  McFar- 
land a  mortgage  xipon  certain  real  estate  in  the  comity  of  Bureau, 
in  the  State  of  Ilhnois,  to  secure  the  said  sum  of  three  thousand 
dollars  in  said  note  mentioned  ;  that  said  defendant  was  then  dp. 
prehensive  that  he  would  be  hable  to  suit  upon  certain  supposed 
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fraudulent  and  foi'ged  drafts  which  said  defendant  had  before  then 
endorsed,  and  that  his  property  would  be  subject  to  levy  and  sale 
upon  execution  issued  upon  judgments  wliich  might  be  obtained 
against  him,  upon  such  supposed  forgc^d  and  fraudulent  di-afts,  so 
endorsed  by  him  as  aforesaid,  and  to  create  an  apparent  incum- 
brance upon  Ills  said  property,  and  to  protect  the  same  from  levy 
and  sale  upon  such  executions,  the  said  note  and  mortgage  was  ex- 
ecuted as  aforesaid,  and  for  that  purpose  was  the  said  note  and 
mortgage  so  executed  as  aforesaid  accepted  ]jy  the  said  James  Mc- 
Farland, when  in  fact  aud  in  truth,  the  only  mdebtedness  from  said 
defendant  to  said  James  McFarland  was  the  said  sum  of,  to  wit : 
fifteen  hundred  dollars,  and  this  the  said  defendant  is  ready  to  ver- 
ify, wherefore,  etc." 

To  which  plea  the  plaintiff  demurred  : 

1st.  Generally. 

2nd.  That  the  facts  set  up  in  said  plea,  if  true,  do  not  render  said 
note  null  and  void. 

3rd.  That  the  facts  relative  to  the  consideration  of  said  note,  are 
not  set  up  with  sufficient  certainty,  and  is  in  other  respects  informal 
and  insufficient. 

There  was  an  order  allowing  the  additional  plea  to  be  filed — and 
sustaining  plaintifi''s  demurrer  to  said  additional  plea ;  trial  and 
verdict  for  plamtiffs  below. 

Motion  for  new  trial  overruled. 

In  the  assignment  of  errors  was  the  following : 

2nd.  The  court  erred,  in  sustaining  the  demuiTer  to  the  addi- 
tional plea  of  the  defendant,  filed  by  leave  of  the  com't. 

Chumasero  &  Eldredge,  for  Appellant. 

C.  Blanch ARD,  for  Appellee. 

Breese,  J.  The  point  presented  by  the  additional  plea  of  the 
defendant  below,  the  appellant  here,  has  been  so  fully  considered 
by  this  court,  in  the  case  oi  Miller  v.  Marchle,  21  111.  R.  152,  that 
we  deem  it  umiecessary  to  go  over  the  gi'ound  again. 

We  there  decide,  when  a  contract  is  executory,  as  this  is,  the 
com-t  will  interfere  for  neither  party — that  it  will  leave  the  paiiaes 
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where  it  finds  them,  aiding  neither.     The  maxim,  "  m  pari  delicto, 
melior  est  conditio  defendentis,''^  is  fully  recognized. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  leave  to 
the  plaintifl"  to  traverse  the  plea. 

Judgment  reversed. 

Walker,  J.     I  dissent  from  the  judgment  of  the  majority  of  the 
com't  in  this  case. 


James  Moir,  et  al.,  Appellants,  v.  Benjamin  Harrington,  ot 

al.,  Appellees. 

appeal  from  HENDERSON. 

A.  plea  which  professes  to  answer  the  whole  cause  of  action,  but  only  answers  a 
part,  is  obnoxious  to  a  demurer. 

This  was  an  action  of  assumpsit  brought  on  a  promissory  note 
made  by  defendants. 

The  declaration  contained  special  and  common  counts. 

The  defendant  filed  two  pleas.  The  first  was  the  general  issue. 
The  second  plea  set  up,  "  that  the  said  note  was  given  for  the  sole 
and  only  consideration  of  the  sum  of  $1,000,  loaned  to  two  of  de- 
fendants, Hopkuis  and  Harrington,  on  November  17,  1856,  and 
that  the  other  defendant,  Phelps,  signed  the  same  as  security  with- 
out other  consideration  ;  that  at  the  time  of  making  the  note  and 
loan,  the  plaintiff  corruptly  contracted  with  Hopkins  and  Harring- 
ton to  receive  mterest  for  the  loan  and  forbearance  of  said  money, 
for  six  months  from  date  of  said  note,  to  the  amount  of  one  hun- 
di'ed  dollars,  which  was  deducted  from  the  $1,000  so  loaned,  which 
exceeds  ten  per  cent,  per  amium  mterest  on  the  sum  loaned  ;  that 
at  the  expiration  of  said  six  months  the  plaintifls  and  said  defend- 
ants corruptly  contracted  that  the  plaintiff's  should  receive  $100  in- 
terest for  the  loan  and  forbearance  of  said  sum  so  loaned,  for  a 
further  period  of  six  months,  which  exceeds  the  legal  rate  of  inter- 
est at  ten  per  cent,  for  said  time  ;  that  the  plaintifls  received  the 
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said  sums  of  usurious  interest,  and  the  same  were  paid  them  by  de- 
fendants ;  that  the  $1,000  described  in  said  note  which  said  note 
was  conditioned  to  pay,  is  the  same  principal  sum  so  loaned,  where- 
fore the  defendants  aver  that  the  plaintiifs  have  forfeited  the  whole 
of  said  interest  so  contracted  to  be  recovered  and  received." 

PlamtilFs  demurred  to  the  second  plea,  and  for  special  cause  of 
demm'rer  set  out  that  the  plea  is  double. 

Demurrer  was  sustained,  trial  had,  and  judgment  was  rendered 
for  the  plaintiifs  for  the  amount  of  the  note  and  interest. 

Defendants  prayed  an  appeal. 

The  appellants  assign  the  following  causes  : 

That  the  court  erred  in  sustaining  the  demurrer  to  defendants* 
second  plea. 

That  the  com-t  erred  in  rendering  judgment  for  the  plainttflfe. 

Purple  &  Harding,  for  Appellants. 
O.  C.  Skinner,  for  Appellees. 

Caton,  C.  J.  The  only  question  in  this  case  arises  from  the  de- 
murrer to  the  second  plea,  which  was  sustained  by  the  com't.  That 
plea  commences  thus  :  "  and  for  a  further  plea  in  this  behalf,  the 
said  defendants  say  actio  non,  because  they  say,"  etc.,  and  then  goes 
on  to  show  that  the  note  was  given  for  an  usurious  loan  of  money — 
that  the  money  loaned  and  usurious  interest  thereon  were  both  in- 
cluded in  the  note.  The  plea  was  no  doubt  an  excellent  one  where 
usury  destroys  the  whole  cause  of  action,  but  was  a  bad  plea  under 
our  statute.  It  professes  to  answer  the  whole  cause  of  action,  but 
answers  only  a  part. 

The  demurrer  was  properly  sustained,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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John  Waggeman,  Appellant,  v.  William  Peters,  Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

Books  of  account  are  not  admissible  as  proof,  where  the  party  keeps  a  clerk,  or  a 
person  who  sometimes  acts  in  that  capacity,  who  can  prove  the  items. 

Peters  sued  Waggeman  in  assumpsit  on  open  account  of  $1,- 
320.16,  for  a  steam  engine  and  fixtures,  to  the  September  term, 
1858,  of  said  County  Court.  The  declaration  contains  the  common 
counts  only,  for  goods  sold  and  delivered. 

Plea — general  issue  with  notice  of  payment,  set-off,  and  also  a 
claim  for  damages  for  breach  of  contract  by  plaintiff,  with  copy  of 
specifications  amounting  to  $1,498.50.     Issue  was  joined. 

At  November  term,  1858,  there  was  a  verdict  for  plaintiff.  A 
motion  for  a  new  trial  was  overruled.  Judgment  for  $350  and 
costs  for  plaintiff. 

S.  A.  Kinsey  was  called  by  plaintiff.  Said :  I  know  that  de- 
f(3ndant  came  to  order  engine  and  machmery  sued  for,  in  February 
or  March,  1857.  Know  nothing  of  contract,  as  to  price,  time  of 
dehvery  or  otherwise  ;  none  made  in  my  presence.  Fire  front 
charged,  is  worth  5^  cents  per  pound.  Plaintiff's  bill  of  items  read 
to  witness  with  prices,  who  said  prices  were  fair,  and  that  defendant 
had  received  them  all  with  certain  exceptions.  Know  the  plain- 
tiff's ledger  and  blotter,  (these  are  they)  ;  that  he  keeps  no  clerk, 
and  that  same  are  correct.  I  am  plaintiff's  foreman.  Copy  from 
slate  to  ledger  and  blotter,  m  evening,  items  put  on  the  slate  dm'ing 
the  day.  One-third  of  charges  on  boolis,  mine ;  and  two-thirds 
plaintiff's  handwriting. 

Order-book  of  plaintiff,  with  drafts  and  entries,  here  shown  to 
witness,  who  said  they  were  the  same  made  by  him. 

William  Weis  called  by  plaintiff.  Said,  that  as  clerk  for  Tobey 
&  Anderson,  he  had  frequently  settled  by  plahitiff's  books  and 
found  them  right.  An  account  book  of  plaintiff  was  then  offered, 
which  witness  said  was  the  book  he  had  settled  by  ;  but  did  not 
know  whether  it  was  the  book  of  original  entries  or  not.  The  book 
shown  was  plaintiff's  ledger.  Plaintiff  havuig  proved  the  delivery 
of  several  articles  charged,  offered  said  ledger  and  blotter  in  evl- 
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deuce  ;  objected  to  by  defendant.     Objection  oyerruled,  and  ac- 
counts of  plaintiff  read  in  evidence  from  said  books. 

J.  K.  Cooper,  for  Appellant. 

C.  C.  BoNNEY,  for  Appellee. 

Catox,  C.  J.  These  boolvs  of  account  were  not  properly  admis- 
sible for  any  purpose.  The  witness,  it  is  true,  says  that  the  plain- 
tiff kept  no  clerk ;  but,  at  the  same  time,  he  shows  that  he  did 
within  the  legal  signification  of  the  term,  as  used  in  this  class  of 
cases,  keep  a  clerk.  The  witness  himself  swears,  that  he  generally 
made  the  origmal  entries  of  the  items  which  appear  in  these  books. 
The  general  practice  was  to  set  down  the  items  on  a  slate  during 
the  day,  and  then  at  night  to  copy  them  into  the  blotter  or  ledger. 
The  witness  says :  "I  usually  set  down  the  work  on  the  slate,  and 
did  a  part  of  the  copying  into  the  blotter."  For  every  legal  pur- 
pose, the  witness  was  the  plaintiff's  clerk,  and  was  competent  to 
prove  the  delivery  of  the  items,  or  the  doing  of  the  work.  Here 
the  plaintiff  had  servants  in  his  employ,  by  whom  he  should  be  able 
to  prove  his  account.  If  these  books  were  admissible,-  then  are  the 
books  of  every  shop-keeper  or  merchant  admissible,  for  none  can 
have  better  means  of  proving  an  account  than  the  plaintiff  had.  If 
these  boolvS  were  properly  admitted,  then  all  books  in  all  cases  must 
hereafter  be  admitted.  Boofe  of  account  were  first  admitted  as 
merely  cu-cumstantial  evidence,  f,o  hel[)  a  plaintiff  who  did  his  busi- 
ness himself  and  without  any  assistant  by  whom  it  was  possible  for 
him  to  prove  his  account.  This  was  no  doubt  an  innovation  upon 
the  common  law,  but  the  absolute  necessity  of  the  case,  and  to  pre- 
vent a  wi'oug  to  small  dealers,  who  kept  no  assistants,  so  com- 
mended it,  that  it  seems  to  have  a  good  footing  in  the  common  law 
courts.  But  there  has  been  a  growing  disposition  to  open  the  door 
wider  and  wider,  for  books  of  account  as  evidence,  till  now  it  seems 
to  be  thrown  down  altoo:ether,  and  the  orii>inal  consideration  of 
necessity,  which  first  introduced  them,  is  altogether  lost  sight  of. 
But  even  admitting  these  books,  we  are  not  satisfied  with  the 
verdict. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  rev&t'sed. 
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John  M.  Hartnett,  Plaintiff  in  Error,  v.  Maria  Ball,  Defend- 
ant in  Error. 

ERROR  TO  lake. 

Although  an  absolute  conveyance  may  be  shown  by  parol  testimony  to  have  been 
given  as  a  security  only,  yet  such  evidence  must  be  so  strong  as  to  ovei'come  all 
doubts,  before  the  court  wU  so  decree. 

At  Febrimry  term,  1858,  of  the  Lake  Cii'ciiit  Coiu-t,  Manierre, 
Judge,  presiding,  a  final  decree  was  entered  in  this  ease,  dismissing 
plauitiff 's  biU  with  costs. 

The  pleadings  and  facts  are  sufficiently  stated  in  the  opinion  of 
the  com"t. 

C.  C.  Parks,  for  Plaintiff  in  Error. 

Feazer  &  Clarke,  for  Defendant  in  Error. 

Breese,  J.  The  bill  states  the  loan  of  $212,  at  twelve  per  cent, 
interest,  and  the  execution  and  dehvery  of  an  absolute  deed  by  one 
Shartswell  to  defendant,  and  of  the  tender  afterwards  in  1850, 
about  one  year  or  a  little  more,  of  $250,  and  a  demand  by  Sharts- 
well of  a  re-conveyance  which  was  refused.  Complainant  ia  pos- 
session since  his  purchase  from  Shartswell,  who  left  his  wife  in 
possession  on  liis  departure  for  California  in  1849, 

Answer  of  defendant  denies  in  the  most  positive  manner  the  loan, 
and  insists  it  was  an  absolute  sale  of  the  premises  for  $212,  which 
was  the  full  value  thereof  at  the  time.  That  she  paid  $100  down, 
and  gave  her  note  for  the  balance,  which  she  paid  a  few  months 
thereafter;  denies  that  Shartswell  was  to  remain  in  possession,  and 
denies  she  was  to  reconvey  on  payment  of  $212  and  twelve  per 
cent,  interest,  or  for  any  other  sum ;  alleges  after  Shartswell  left 
for  California,  his  family  remained  in  the  house  but  a  few  weeks ; 
that  defendant  held  the  property,  receiving  the  rents  for  it,  made 
repau's  and  valuable  improvements  on  it,  and  paid  all  the  taxes  from 
1849  untn  September,  1855,  when  Shartswell  beuig  in  possession, 
sold  to  complainant,  and  put  him  in  possession  he  having  full  knowl- 
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edge  that  Shartswell  was  only  the  tenant  of  defendant,  and  had  full 
notice  of  defendant's  title ;  denies  any  tender  of  any  money  at  any 
time  by  Shartswell,  or  any  one  else  for  him;  denies  the  demand  of 
a  deed  from  her,  and  denies  the  refusal  of  any  money,  or  refusal  to 
make  a  conveyance ;  denies  that  Shartswell  ever  offered  to  pay  her 
$212,  and  twelve  per  cent,  interest,  or  any  other  principal  sum,  or 
any  other  interest.  Also  denies  that  complainant  has  ever  offered 
to  pay  $212,  and  twelve  per  cent.,  or  any  other  sum;  and  denies 
ever  refusing  to  receive  it,  or  that  she  ever  had  a  chance  to  accept 
or  refuse ;  and  denies  the  demand  of  a  deed  by  complainant,  etc. ; 
denies  Shartswell's  possession,  and  avers  that  soon  after  her  pm'- 
chase  she  took  peaceable  possession  of  the  property,  and  from  that 
time  until  Shartswell's  release  to  complainant,  her  possession  con- 
*tinued  peaceable,  but  admits  smce  Shartswell's  release  complainant 
has  been  in  possession  without  interruption  ;  denies  that  Shartswell 
has  paid  any  taxes  on  the  property,  except  on  account  of  rent. 
Admits  the  value  to  be  now  $1,500,  and  denies  every  material  alle- 
gation of  the  bill  charging  her. 

General  replication  to  answer,  and  notice  to  dissolve  injunction. 
Case  heard  on  proofs,  and  injmiction  dissolved,  and  bill  dismissed. 

The  testimony  is  somewhat  conflicting,  but  taking  the  whole  to- 
gether m  comiection  with  Shartswell's  letters  to  the  defendant,  the 
testimony  of  Dowst,  one  of  the  complainant's  principal  witnesses, 
that  he  himself  oflered  the  defendant's  agent  $350  for  the  property, 
and  the  testimony  of  B.  W.  Barnes,  who  appears  wholly  disinter- 
ested, that  Shartswell  told  him  he  had  sold  the  property  out  and 
out  to  defendant,  and  from  what  he  had  heard  since  he  came  back 
from  California,  he  could  buy  it  back,  but  that  he  did  not  want  to, 
as  he  thought  he  could  do  better  with  his  money,  and  that  defend- 
ant is  proved  not  to  be  a  person  who  loaned  money,  we  think  the 
weight  of  the  evidence  preponderates  greatly  in  favor  of  the  opinion 
that  it  was  an  absolute  sale  as  the  deed  purports,  by  Richard  Sharts- 
well to  Maria  Ball,  and  that  there  is  no  equity  in  the  complainant's 
bill.  He  bought  the  chance  for  two  hundred  dollars,  Imo^nng  all 
the  facts. 

We  are  in  ftivor  of  affirmmg  the  decree.  It  is  quite  likely  de- 
fendant would  have  permitted  Shartswell  to  re-purchase  in  a  reason- 
able time,  as  she  was  ignorant  of  the  changes  such  property,  near  a 
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flourishing  city,  undergoes,  but  when  it  was  rising  rapidly  in  value, 
she  had  a  right  to  retract  and  hold  on.     The  whole  case  shows  an 
absolute  sale,  and  not  a  loan  and  mortgage. 
The  decree  is  aflu-med. 

Decree  affirmed. 


John  Brown,  Appellant,  v.  Lawrence  Riley,  Appellee. 

APPEAL    FROM    KNOX. 

A  party  who  ptu'chases  personal  property  of  a  mortgagor,  for  a  good  considera- 
tion, it  remaining  in  his  possession  at  the  time  of  the  purchase,  will  be  protected, 
if  the  transaction  on  the  part  of  the  purchaser,  was  one  of  good  faith. 

If  such  property  is  afterwards  loaned  to  the  vendor  for  a  temporary  purpose,  or 
if  the  vendor  is  in  the  employment  of  the  purchaser,  the  rights  of  the  purchaser 
wall  not  thereby  be  disturbed. 

To  impeach  the  sale  of  personal  property,  it  is  necessary  to  show  that  both  vendor 
and  purchaser  designed  to  delay  creditors. 

A  chattel  mortgage  designed  to  delay  and  hinder  creditors,  will  not  aflFect  an  honest 
purchaser  of  the  property.     Notice  must  be  brought  home  to  the  purchaser. 

This  was  an  action  of  replevin  commenced  in  the  Knox  Circuit 
Com't  to  recover  two  horses,  one  double  wagon,  and  one  double 
harness,  claimed  by  the  plaintiff,  and  was  tried  m  that  com't  before 
a  jury  at  the  April  term,  A.  D.  1858.  Verdict  and  judgment  for 
plaintiff.     jNIotion  for  a  new  trial  by  the  defendant  overruled. 

Declaration  that  defendant  unlawfully  took  two  horses,  one 
wagon,  and  one  harness,  and  unjustly  detained  the  same. 

Five  pleas  were  filed  as  follows  : 

1st.  Did  not  take  and  retam  the  property. 

2nd.  Did  not  unlawfully  take  or  detain. 

3rd.  The  property  was  not  the  property  of  the  plaintiff,  but 
■was  the  property  of  one  Patrick  Gibney. 

4th.  That  as  one  of  the  constables  of  Knox  coimty,  Illinois,  he 
look  the  said  property  justly,  because  heretofore,  to  wit :  on  the 
26th  day  of  February,  A.  D.  1858,  one  L.  C.  Conger,  then  pohce 
magistrate  in  Galesbm'g,  Knox  county,  Illinois,  issued  under  his 
hand,  in  due  form,  an  execution  in  favor  of  James  C.  McMurtiy, 
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plaintiff,  against  Patrick  Gibney  and  Thomas  Stokes  ;  that  on  the 
27th  February,  1858,  the  execution  came  to  his  hands  to  execute  ; 
that  he  was  then  acting  constable  in  the  said  county,  and  that  by 
the  execution  he  was  commanded  to  make  $212  -^o%  wliich  James  C. 
McISIurtry  had  recovered  on  the  26th  day  of  February  1858,  be- 
fore said  magistrate,  against  Patrick  Gibney  and  Thomas  Stokes, 
and  that  as  constable,  on  the  8th  of  March,  1858,  he  levied  said 
execution  upon  and  took  the  property,  and  detained  the  same  as 
the  property  of  Patrick  Gibney,  whose  property  it  then  was,  which 
was  the  same  and  only  taking  and  detention,  and  prays  damages 
and  return  of  the  property. 

5th.  Did  not  unlawfully  detain. 

Issues  were  joined  on  all  the  pleas. 

Patnck  Gihney  testified,  that  he  made  a  mortgage  on  the  prop- 
erty in  controversy  to  Thomas  Moony,  and  that  on  the  24th  of 
February,  A.  D.  1858,  he  sold  the  said  property  to  the  plaintiff ; 
plaintiff  was  to  pay  me  twenty-five  dollars  and  pay  the  debt  to 
Moony  ;  the  plaintiff  saw  Moony  and  gave  him  a  note  for  $275, 
and  Moony  gave  up  his  claim  to  the  property,  and  the  same  day  I 
went  and  gave  the  plaintiff  the  property,  and  plaintifl'  took  the 
property  home,  and  plaintiff  kept  it  after  that ;  three  or  four  days 
afterwards  the  plaintiff  asked  me  to  get  liim  a  load  of  wood  with 
the  team,  and  I  went  for  the  wood  with  the  team.,  and  then  the 
defendant  took  the  team  and  property.  I  told  him  the  property 
was  Brown's,  and  he  said  he  would  take  the  property,  and  he  was 
good  for  it ;  defendant  threw  off  the  wood. 

The  defendant  took  the  property  upon  an  execution,  and  I  sup- 
pose he  was  a  constable,  he  claimed  to  act  as  such  ;  he  claimed  to 
levy  on  the  property  ;  the  levy  was  three  or  four  days  after  the 
sale  to  Brown ;  the  note  was  given  to  Moony  the  same  day  of  the 
sale  to  Brown ;  the  sale  was  at  Moony's  place ;  the  horses  were 
then  in  Drake's  stable,  where  I  kept  them  for  three  months  pre- 
vious ;  I  have  never  had  the  mortgage  since  I  made  it ;  the  note 
that  accompanied  the  mortgage  wtis  given  to  me. 

Thomas  Moony  testified,   at  the  date  of  the  mortgage  Gibney 

owed  me  the  note  sho^vn  of  three  hundred  and  sixty  dollars  ;   I 

sold  the  note  and  mortgage  to  plaintiff  in  Februar}^,  it  might  Ivaxq. 

been  on  the  24th  day  j  he  gave  me  his  note  for  $275,  dated  24th 
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February,  for  the  note  and  mortgage  ;  Gibney  aud  Brown  came 
to  my  place,  and  jjlaintiff  said  he  was  about  buymg  the  horses  aud 
other  property,  if  he  could  arrange  with  me,  and  asked  if  I  would 
take  his  note,  and  I  said  yes  ;  the  plaintiff  had  the  property,  and 
ga\-e  me  his  note,  then  I  gave  him  Gibney's  note  endorsed  by  me 
without  recourse,  and  dehvered  to  him  the  mortgage,  and  he  took 
the  property  away  ;  I  never  had  the  property  in  my  possession. 

At  the  time  I  gave  the  mortgage  to  the  plaintift",  I  did  not  make 
any  assignment  of  the  mortgage  ;  I  dehvered  the  note  and  mort- 
gage to  plamtiff  the  same  day  ;  the  plaintifT  bought  the  propeiiy 
and  took  plaintiff's  note  same  day  ;  I  sold  plaintiff  the  note  and 
mortgage,  and  took  his  note  for  $275.  and  what  I  owed  him  ;  I 
owed  him  eight  or  ten  dollars. 

One  Fitzgerald  testified,  that  plaintiff  and  Gibney  hved  one-half 
mile  apart  ;  i^laintiff  gave  Gibney  $25  ;  I  heard  when  the  constable 
took  the  team,  and  it  was  four  or  five  days  after  the  sale  ;  the  day 
of  the  sale  the  plamtiff  took  the  horses  home,  and  came  back  and 
hired  the  stable  of  Drake,  where  Gibney  had  formerly  kept  them, 
and  put  the  horses  in  there  ;  the  stable  was  half  a  mile  from 
plaintiff's  ;  after  the  sale  I  saw  Gibney  feed  the  team. 

L.  E.  Conger  testified,  that  he  replevied  the  property,  when  and 
at  the  place  where  it  was  advertised  for  sale  by  the  defendant. 

The  defendant  offered  evidence  as  follows  : 

Henry  Frans  testified,  that  defendant  acted  as  constable  in  Knox 
county,  in  February  aud  jNIarch  last. 

Defendant  offered  and  read  in  evidence  an  execution  and  endorse- 
ment thereon,  issued  by  L.  C.  Conger,  pohce  magistrate,  dated 
26th  February,  A.  D.  1858,  purportmg  to  be  issued  for  the 
collection  of  a  judgment,  $212.90  and  costs,  recovered  before  him 
26th  day  of  February,  1858,  in  favor  of  James  C.  McMurtry, 
plaintiff,  and  against  Patrick  Gibney  and  Thomas  Stokes,  which 
execution  had  the  following;  endorsement  thereon  : 


"  This  execution  hereto  attached  came  to  my  hands  on  the  27th  day  of  February, 
A.b.  1858,  at  two  o'clock,  P.  M.,  and  on  the  8th  day  of  March,  1858,  I  le\ded  the 
same  execution  upon  one  span  of  horses,  harness  and  wagon,  and  on  the  undivided 
half  of  a  lot  of  wood  of  about  two  hundred  cords,  and  on  a  lot  of  logs ;  all  of  said 
horses,  wagon  and  harness  was  levied  upon  as  the  property  of  Patrick  Gibney,  and 
the  said  logs  and  wood  as  the  property  of  Thomas  Stokes ;  and  I  further  certify 

53 


48  OTTAWA, 

Brown  v.  Riley. 


that  I  advertised  said  wood  and  logs  on  the  9th  of  Mai-ch,  according  to  law,  and 
on  the  20th  of  March,  1858,  sold  the  wood  for  $80,  and  the  logs  for  $1.G0  ;  and  I 
certify  that  the  horses,  harness  and  wagon  were  replevied  from  me  by  L.  E.  Con- 
ger, deputy  sheriff,  at  the  suit  of  John  Brown  against  me  as  defendant,  on  the 
20th  day  of  March,  1858.  W.  L.  RILEY, 

Constable  in  arid  for  Knox  Co.,  III." 

At  the  request  of  the  plaintiff  the  court  gave  to  the  jury  the 
following  instructions,  numbers  1,  2,  3,  4,  5,  6  and  7,  and  defend- 
ant excepted  to  the  giving  the  same  : 

1.  If  the  jury  find  from  the  evidence,  that  Brown  bought  the 
property  in  good  faith  on  the  24th  day  of  February,  and  took 
possession,  the  fact  that  Gibney  was  dra^ving  wood  for  the  plaintiff 
when  the  property  was  taken,  does  not  effect  a  legal  change  of 
possession,  or  effect  the  validity  of  plaintiff's  title,  and  if  it  was 
levied  on  and  taken  by  defendant  while  thus  in  Gibney's  use,  the 
levy  and  taldng  was  wrongful,  and  no  demand  is  necessay  to  be 
proved. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  bought 
the  property  on  24th  February  in  good  faith,  and  took  possession 
of  it  on  that  day,  he  had  a  right  to  loan  or  liire  the  same  to  the 
defendant  in  the  execution  on  the  day  spoken  of  to  draw  wood 
with,  and  such  loan  does  not  render  or  make  the  plaintiff's  title 
void,  or  subject  the  propert}^  to  the  execution  against  Gibney. 

3.  Unless  it  is  proved  that  Brown  knew  that  there  was  fraud  in 
the  mortgage,  or  that  the  purchase  by  him  was  made  with  a  view 
to  defraud,  delay  or  hmder  creditors  of  Gibney,  his  title  is  not 
rendered  invalid,  even  though  the  jury  should  beheve  that  the 
mortgage  was  fraudulent,  and  void  as  such,  for  want  of  sufficient 
consideration. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
a  bc/iiajidx  purchaser  of  the  property  in  controversy,  and  received 
the  possession  of  it  on  the  24th  day  of  February,  and  the  execu- 
tion upon  which  the  defendant  took  said  property  did  not  come  to 
his  hands  until  the  27  th  day  of  February,  they  are  instructed  toj 
find  for  the  plaintiff. 

5.  If  the  jury  beheve,  from  the  evidence,  that  the  mortgage  from  I 
Gibney  to  Moony  was  not  made  in  good  faith,  still,  if  they  beheve 
from  the  evidence,  that  Brown,  the  plaintiff",  was  not  a  party  to  ] 
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said  mortgage,  and  was  not  a  party  to  any  fraudulent  sale,  and  had 
no  knowledge  of  it,  but  made  his  purchase  in  good  faith,  and  before 
the  execution  became  a  lien,  they  will  find  for  the  plaintiff. 

6.  Tne  jury  are  mstructed  that  they  are  not  to  infer  fraud  on  the 
part  of  Brown,  the  plaintiff,  because  he  paid  a  part  of  the  purchase 
money  to  Moony,  the  mortgagee,  by  the  request  of  Gibney,  of 
whom  Brown  purchased  the  property,  and  that  fraud  is  never  to  be 
preslniod  but  must  always  be  proved. 

7.  If  the  sale  was  actually  made  and  possession  of  the  property 
taken  on  the  24th  of  February,  it  is  wholly  immaterial  that  a 
written  assignment  of  the  mortgage  was  not  made  till  afterwards. 

The  defendant  asked  the  court  to  give  the  following  instructions, 
numbers  1,  2,  and  3,  and  the  court  refused  to  give  them,  and  defend- 
ant excepted: 

1.  The  jury  are  uistructed,  that  if  they  believe,  from  the  evi- 
dence, that  the  defendant  came  lawfully  in  possession  of  the  prop- 
erty in  controversy,  then  they  will  find  for  defendant,  unless  they 
further  believe,  from  the  evidence,  that  the  plaintiff,  prior  to  the 
coinmencement  of  this  suit,  made  a  demand  of  the  property. 

2.  The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  the  defendant  was  an  acting  constable  in  and  for  the 
county  of  Knox,  and  that  as  such  constable  the  execution  shown  in 
evidence  came  to  the  hands  of  the  defendant  to  execute,  and  that 
while  the  property  in  dispute  was  in  the  hands,  possession  or  con- 
trol of  one  or  both  of  the  defendants  in  said  execution,  tliis  defend- 
ant levied  said  execution  upon  the  property  in  controversy  and  took 
it  away,  that  such  taking  and  levy  would  not  be  wrongful,  and  that 
this  action  cannot  be  maintamed  by  the  plaintiff  without  proving  a 
demand  of  the  property  before  bringing  the  suit,  or  a  taking  that 
was  wronrful. 

3.  The  jury  are  instructed  that  if  the  defendant  in  good  faith  as 
constable  levied  on  the  property  while  the  same  was  in  Gil^ney's 
hands,  by  virtue  of  said  execution  shown  in  evidence,  and  took  the 
same  away,  such  levy  and  taking  would  not  be  wrongful,  and  that 
a  demand  must  be  proven  before  the  plaintiff  can  recover. 

At  request  of  defendant  the  court  gave  the  following  instruc- 
tions, numbers  4,  5,  11,  6,  and  8  : 

4.  The  jmy  are  instructed  that  the  endorsement  of  the  constable 
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and  the  return  of  the  defendant  attached  to  the  execution  shown  in 
evidence,  is  prima  fade  evidence  of  the  time  when  the  execution 
came  into  his  hands,  upon  what  property  the  same  was  levied  and 
the  time  of  the  levy,  and  what  became  of  the  property. 

5.  The  jury  are  instructed  that  the  mortgage  shown  in  evidence 
is  void  as  against  the  execution  shown  in  evidence,  unless  possession 
was  taken  by  plaintiff  before  the  execution  came  to  the  officer's 
hands. 

11.  The  jury  are  instructed  that  the  execution  shown  in  evidence 
was  a  lien  upon  all  the  personal  property  of  Patrick  Gibney  from 
and  after  the  time  when  said  execution  came  to  the  hands  of  the 
defendant,  and  that  no  sale  or  transfer  of  such  property  by  said 
Gibney,  after  the  execution  came  to  the  hands  of  the  defendant, 
could  destroy  or  affect  such  lien. 

6.  The  jury  are  instructed  that  in  this  case  a  wrongful  taking  is 
not  presumed  but  must  be  proven. 

8.  The  jury  are  uistructed  that  the  burthen  of  proof  as  to  the 
ownership  of  the  property  is  upon  the  plaintiff,  and  that  if  the 
proof  is  equally  balanced  as  to  the  ownership,  they  will  find  for  the 
defendant. 

Defendant  asked  the  court  to  give  the  followmg  mstruction,  num- 
ber 10,  and  the  com-t  refused  to  give  the  same  as  asked,  and  defend- 
ant excepted : 

10.  The  jury  are  instructed  that  a  sale  of  personal  property  is 
not  valid  in  any  case  against  an  execution,  unless  the  sale  is  followed 
up  by  an  absolute  and  continued  change  of  possession,  and  that  the 
possession  must  be  delivered  by  the  execution  debtor  before  the 
execution  comes  into  the  hands  of  the  officer  to  execute. 

And  the  court  modified  the  said  instruction  10,  by  striking  out 
the  words  "  and  continued,''^  and  gave  the  same  so  modified,  and 
defendant  excepted. 

The  defendant  asked  the  court  to  give  instructions  numbers  9, 
and  7;  the  court  refused  to  give  them,  and  defendant  excepted. 
The  court  modified  them  and  gave  them  modified  as  follows,  and 
defendant  excepted : 

9.  If  the  jury  believe,  from  the  evidence,  that  the  property  in 
controversy  was  sold  by  Patrick  Giljney  to  the  plaintiff,  still,  if  the 
jury  believe  that  such  sale  was  made  to  delay  or  hinder  the  col 
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lection  of  said  execution  debt,  then  such  sale  was  void  as  against 
said  execution. 

Modification  to  instruction  9  :  "  Provided  the  jury  further  beheve 
from  the  e^idence  that  the  plaintiff  knew  of  the  purpose  of  such 
sjile  and  was  party  to  it." 

7.  The  jury  are  instructed,  that  if  the  defendant  was  an  acting 
constable  of  Knox  county  and  that  as  such  constable  he  received 
said  execution,  that  from  the  time  he  received  the  execution  it  was 
a  hen  upon  all  the  personal  j)roperty  of  Patrick  Gibney  in  said 
county,  and  that  the  defendant  had  the  right,  and  it  was  his  duty 
as  such  constable,  to  levy  the  same  on  any  personal  property  then 
owned  by  said  Gibney  in  said  county,  and  take  the  same  away,  and 
such  levy  and  taldng  would  not  make  a  wrongful  taking. 

Modification  to  instruction  7  :  "If  the  sale  from  Gibney  to  plain- 
tiff was  a  fair  and  honest  transaction,  and  possession  was  dehvered 
to  plaintiff'  before  the  execution  came  into  defendant's  hands,  then 
the  property  belonged  to  plaintiff  and  was  not  subject  to  execution 
to  pay  Gibney 's  debts." 

Verdict  for  plaintiff.     Damages  one  cent. 

The  defendant  then  moved  the  court  for  a  new  trial,  for  the  fol- 
lowino-  reasons  : 

1.  The  verdict  is  against  the  law  and  evidence. 

2.  The  verdict  is  ao;ainst  the  instructions  of  the  court. 

3.  The  instructions  are  calculated  to  mislead  the  jury. 

4.  The  court  erred  in  givmg  the  instructions  asked  by  the  plain- 
tiff. 

5.  The  court  erred  in  refusing  to  give  the  instructions  asked  by 
the  defendant. 

6.  The  court  erred  in  modifying  the  instructions  asked  by  the 
defendant  and  o-ivius;  the  same  so  modified. 

7.  The  court  erred  in  refusing  to  give  the  instructions  asked  by 
defendant  as  asked. 

8.  The  evidence  was  not  sufiicient  to  authorise  a  recovery. 

Douglass  &  Ceaig,  for  Appellant. 

T.  G.  Frost,  for  Appellee. 
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Walker,  J.  The  first  question  presented  by  this  record  is  whether 
the  sale  of  the  property  in  controversy  was  fair  and  bona  fide.  The 
evidence  tends  to  show  that  Gil^ney  liad  previously  executed  a 
mortgage  on  the  property  to  jNIoony,  for  the  sum  of  three  himdred 
and  sixty  dollars.  And  appellee  purchased  the  property  of  Gib- 
ney,  und  he  gave  his  note  to  ISIoony  for  two  hundred  and  seventy 
five  dollars,  and  was  to  pay  Gibney  twenty-five.  The  property 
was  deUvered  to  appellee  on  the  day  of  its  sale,  and  remained  m  his 
possession  from  that  time  until  the  day  upon  which  it  Avas  seized  on 
execution.  On  that  day,  appellee  employed  Gibney  to  haul  for 
him  a  load  of  wood  with  the  wagon  and  team,  and  Avhile  in  his  pos- 
session the  levy  was  made.  The  execution  bears  date  the  26th  of 
February,  1858,  and  was  placed  in  the  hands  of  the  ofiicer  on  the 
day  followmg,  and  the  levy  was  made  on  the  8th  day  of  March, 
1858.  There  was  some  uncertainty,  from  the  e^ddence,  when  the 
sale  was  made  to  appellee.  Gibne}^  testified  that  it  was  on  the 
24th  day  of  February,  1858,  while  another  witness  testified  that  he 
heard  when  the  levy  was  made,  which  was  four  or  five  days  after 
the  sale.  Moony  also  testified  that  the  sale  was  made  some  time 
m  February,  and  might  have  been  on  the  24th  day.  Fitzgerald 
testifies  that  he  was  present  at  the  sale  of  the  property  in  February. 
If  the  sale  and  delivery  was  made  before  the  execution  came  to  the 
hands  of  the  officer,  there  can  be  no  doubt  of  its  validity  unless  it 
was  impeached  for  fraud.  There  is  evidence  in  the  case,  justifying 
the  jury  in  finding,  that  it  was  made  before  the  execution  became 
a  lien.  In  case  of  such  a  conflict  of  evidence,  it  is  for  the  jury  to 
determine  to  wliich  they  should  give  the  preponderance,  and  the 
court  will  not  distm*b  the  finding  unless  it  is  mamfestly  against  the 
weight  of  evidence. 

Whilst  a  sale  of  personal  property,  without  a  delivery  and  change 
of  possession,  is  fraudulent  as  to  subsequent  pm-chasers  and  cred- 
itors, if  the  sale  is  made  in  good  faith,  for  a  sufficient  consideration, 
and  possession  is  taken  by  the  purchaser,  it  is  valid  to  pass  the  title 
agaiiLst  all  creditors  not  having  a  lien  upon  it.  And  a  loan  of  the 
property  by  the  purchaser  to  the  seller,  for  a  temporary  purpose, 
or  the  employment  of  the  seller  to  use  the  property  in  the  pursuit 
of  the  business  of  the  purchaser,  will  not  avoid  the  sale,  and  reuder 
it  liable  to  sale  on  execution  issued  after  the  purchase.  It  may  be 
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a  circumstance  to  be  taken  into  consideration  by  the  jury,  that  the 
seller  is  subsequently  found  with  its  possession,  and  it  is  for  them 
to  detei-mine  whether  such  possession  is  bona  fide,  or  is  only  colora- 
ble. In  this  case,  there  was  evidence  to  justify  the  jury  m  finding 
that  Gibney  was  in  the  employment  of  appellee  and  using  the  prop- 
erty in  his  business,  and  that  the  possession  of  the  property  was  in 
appellee. 

To  impeach  a  sale  of  property  as  fraudulent,  as  to  pm'chasers 
and  creditors,  it  is  necessary  to  show  that  both  the  vendor  and  pur- 
chaser mtended  to  hinder  and  delay  creditors  in  the  collection  of 
their  debts.  It  is  not  enough  that  such  was  the  design  of  the  seller, 
unless  the  purchaser  participated  in  or  had  notice  of  such  design  at 
the  time  of  the  sale.  Ewing  v.  Rankle,  20  111.  R.  448.  Whether 
such  was  the  design  of  the  parties  to  this  transaction,  was  a  ques- 
tion of  fact  for  the  determination  of  the  jury,  from  all  the  circum- 
stances in  evidence  on  the  trial,  and  they  were  justified  by  the  e^d- 
dence  in  finding  as  they  have  done. 

Even  if  the  moi-tgage  made  by  Gibney  to  Moony  was  fraudulent, 
and  made  to  hinder  and  delay  Gibne3^'s  creditors,  a  bona  fide  pur- 
chase of  the  property  by  appellee  would  not  be  affected  by  that 
fraud.  To  charge  him  with  it,  he  should  have  had  notice  that  it 
was  executed  for  that  purpose  ;  and  the  jmy  could  not  infer  from 
the  mere  fact  that  the  mortgage  had  been  so  made,  that  the  appel- 
lee was  a  party  to  or  had  notice  of  it.  Such  a  notice  should  be 
established  by  other  evidence.  And  if  it  were  conceded  that  the 
mortgage  was  fraudulent,  there  was  no  evidence  that  aj)pellee  was 
either  a  party  to  the  fraud  or  had  any  notice  of  it. 

There  is  no  error  perceived  either  in  the  giving  or  refusing  the 
various  instructions  asked  in  the  caiLse.  Nor  do  we  see  any  error 
in  the  modifications  which  were  made  to  others  before  they  were 
given.  The  instructions  fahly  presented  the  law  applicable  to  the 
evidence  in  the  case,  and  the  evidence  justified  the  verdict. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Henry  McAuley,  Appellant,  v.  William  H.  Carter,  et  al., 

Appellees. 

APPEAL  FROM  COOK. 

Wtere  the  parties  to  a  building  contract  agree  that  the  superintendent  shall  pasa 
upon  the  work,  and  certify  as  to  the  payments  to  be  made,  his  decision  is  bind- 
ing, unless  fraud  or  mistake  on  his  part  shall  be  shown. 

Notice  need  not  be  given  of  the  certiticates  obtained  from  the  superintendent, 
where  the  contract  does  not  require  it.    " 

This  is  a  suit  for  a  mechanic's  lien.  The  petition  was  filed  in 
the  Cook  County  Circuit  Court,  November  6,  1857,  and  sets  forth 
that  the  j^etitioners  entered  into  a  -^Titten  agreement  with  the 
defendant,  bearing  date  the  25th  day  of  April,  A.  D.,  1856, 
whereby  they  agi-eed  to  build,  finisli  and  complete  in  a  careful, 
skillful  and  workmanhke  maimer,  to  the  full  and  complete  satisfac- 
tion of  W.  W.  Boyington,  or  his  assistant  superintendent,  the 
mason  work  of  a  marble  front  dwelling  to  be  erected  on  jSIichigan 
Avenue,  so  as  fully  to  carry  out  the  design  of  said  work  as  set 
forth  in  the  specifications  (the  specifications  being  attached  to  the 
contract)  and  the  plans  and  drawings  therein  especially  referred  to, 
said  plans,  drawings  and  specifications  heing  made  part  and  parcel 
of  the  contract ;  and  that  the  said  McAiile}^,  for  and  in  considera- 
tion of  the  said  Carter  and  Miller's  furnishing  all  materials,  and 
fully  and  faithfully  executing  the  aforesaid,  so  as  fully  to  carr}'  out 
the  design  for  the  same  as  set  forth  by  the  specifications,  and  ac- 
cording to  the  true  spirit,  meaning  and  intent  thereof,  and  to  the 
full  and  complete  satisfaction  of  W.  W.  Boyington,  or  his  assistant 
superintendent  as  aforesaid,  agreed  to  pay  Carter  and  Miller  therefor, 
$3,300  ;  as  the  work  advances  the  superintendent  is  to  make  out 
estimates  of  the  work  and  materials  furnished  and  inwi'ought  into 
said  building,  and  upon  the  presentation  of  a  certificate  of  85  per 
cent,  on  said  estimate,  the  said  McAuley  is  to  pay  the  amount,  and 
the  balance  in  full  on  completion  of  the  contract ;  provided  the 
said  superintendent  shall  certify  in  writing  that  they  are  entitled 
thereto.  And  by  their  tliird  petition,  thej^  allege  that  they  per- 
fonned  the  work  and  funushed  the  materials  according  to  the  pro- 
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visions  of  said  contract,  and  fulfilled  all  the  terms,  conditions  and 
requirements  of  said  contract  and  specifications  to  be  by  them  kept 
or  fulfilled,  and  that  said  work  was  duly  accepted ;  that  there  is 
due  the  petitioners,  on  account  of  work  done  under  said  contract, 
the  sum  of  $700,  and  that  that  sum  was  duly  certified  to  by  W.  W. 
Boyington,  superintendent,  previous  to  the  commencement  of  thi^ 
suit ;  and  that  they  are  entitled  to  the  further  sum  of  $189.50  for 
extra  work,  and  that  this  sum  was  duly  settled,  and  certified  to  by 
said  superintendent. 

In  the  specifications  which  set  forth  the  particular  manner  in 
which  the  work  is  to  be  done,  are  the  following  provisions  : 

W.  W.  Boyington,  or  his  assistant  ax'chitects,  are  declared  to  be 
the  superintendents  of  the  work  for  the  owner.  Their  duties  will 
consist  m  giving,  on  demand,  such  interpretations,  either  iu  writing, 
language  or  di'amngs,  as  in  his  judgment  the  nature  of  the  work 
may  require,  havmg  particular  care  that  any  and  all  work  done  and 
materials  used  for  the  work,  be  such  as  hereinafter  described,  and  iu 
giving  on  demand  any  certificates  that  the  contractor  may  be  enti- 
tled to,  and  in  setthng  all  deductions  of  or  additions  to  the  contract 
price,  which  may  grow  out  of  all  alterations  of  the  design  after  the 
same  are  declared  to  be  contracted  ;  also  determimng  the  amount 
of  damages  which  may  accrue  from  any  cause,  and  particularly, 
decide  upon  the  fitness  of  all  materials  used  and  work  done — the 
contractor  being  bound  m  all  cases  to  remove  all  improper  work  or 
materials,  upon  being  directed  to  do  so  by  the  superintendent. 

The  answer  of  McAuley  admits  the  making  of  the  contract,  but 
denies  that  the  petitioners  did  the  work  or  furiushed  the  materials 
to  be  done  and  furnished  by  them,  according  to  the  conditions  and 
terms  of  said  contract  and  specifications,  specifying  several  par- 
ticulars. 

0.  L.  W7ieelock  testified.  Am  an  architect ;  assisted  in  drawing 
the  plans  and  specifications  for  the  building  referred  to  in  the  con- 
tract handed  to  me.  (Here  were  handed  to  the  ivitness  the  conti'act 
and  specifications  above  referred  to.)  I  know  of  the  plaintifis  going 
in  and  puttiug  up  the  walls  of  the  building,  under  this  contract  and 
specifications,  upon  the  premises  described  in  the  petition. 

Contract  and  specifications  read  iu  evidence. 

The  plaintifis  handed  to  the  witness  the  following  writing  : 
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"  I  hereby  certify  that  I  have  examined  the  within  bill,  and  checked  such  items 
as  I  was  satisfied  were  correct  and  done  under  my  supervision,  and  crossed  out 
such  items  as  I  considered  not  correct.  In  accepting  this  work  upon  the  condition 
of  the  contract,  I  must  deduct  the  sum  of  fifty  dollars  for  damages  to  the  front, 
caused  by  not  being  suitably  anchored  to  the  wall  of  L.  C.  Clarke  :  the  anchoring 
has  since  been  done,  but  the  blemish  still  remains. 

I  hereby  certify  to  so  much  of  the  within  biU  as  amounts  to $189.50 

And  approve  the  contract  of  the  house 3,300.00 

?3,489.50 
By  deducting  as  aforesaid  the  sum  of 50.00 

13,439.50 
I  have  drawn  certificates  to  the  amoxmt  of  two  thousand  and  six  hundred 

dollars 2,600.00 

1839.50 
Respectfully  submitted,  "W.  W.  BOYTNGTON." 

The  witness  stated  that  he  was  acquainted  with  the  hand- writing 
of  W.  W.  Boylno'ton,  and  that  the  signature  to  the  above  paper 
was  in  his  hand- writing.  Plaintiffs  oifered  to  read  ia  evidence  the 
foregoing  paper.  Objection  made  and  overruled,  and  exception 
taken. 

The  defendant  called  a  witness  and  offered  to  prove  that  "\Y.  W. 
Boyinglon,  at  the  request  of  defendant,  McAuley,  gave  notice  to 
the  plauitiffs  of  defects  in  the  building  of  the  walls  of  the  dwelliag- 
house,  and  that  those  defects  have  not  been  remedied. 

That  the  excavations  mider  the  buildiag  were  not  made  of  the 
depth  required  by  the  specifications. 

That  the  stone  of  the  footing  of  the  walls  was  not  set  into  the 
earth  as  requu-ed  by  the  specifications,  and  that  the  sand  used  for 
mortar  for  the  walls  was  not  clear  beach- washed  sand  as  requh'ed 
by  the  specifications. 

That  the  stone  front  of  the  building  was  not  anchored  as  reqmred 
by  the  specifications,  nor  were  the  u-on  anchors  worked  into  and 
secm'ed  to  the  timbers  as  required  by  the  specifications. 

That  the  stone  front  of  the  building  was  projected  in  consequence 
of  the  insufficient  anchorage,  and  that  thereby  the  front  of  the  build- 
ino"  was  defaced,  and  that  the  walls  in  the  southeast  corner  of  the 
building,  in  consequence  thereof,  had  settled  and  were  still  settling, 
to  the  great  injury  of  the  rooms  inside  of  the  building. 

The  extent  of  the  damage  sustained  by  defendant  McAuley  m 
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consequence  of  the  above  defects.  Evidence  rejected  by  court,  and 
exception  taken. 

The  defendant  then  offered  to  prove  that  the  contract  Tvith  re- 
spect to  the  house  was  not  performed  by  the  petitioners  as  required 
by  the  specifications,  in  certam  particulars  ;  but  the  court  overruled 
said  evidence  and  each  and  every  item  thereof,  holding  that  said 
McAuley  was  estopped  by  the  certificate  ah-eady  given  in  evidence. 
Exception  taken. 

The  defendants  then  gave  in  evidence  their  certificates  dated  May 
31,  1856,  July  8,  1856,  July  21,  1856,  August  11,  1856,  and  Sep- 
tember  22,  1856,  all  drawn  by  W.  W.  Boyington,  amounting  to 
$2,600,  and  are  all  in  the  following  form  : 

"  §300.  Chicago,  May  31,  1856. 

Mr.  H,  McAuLET : 

This  is  to  certify  that  there  is  due  to  Messrs.  Carter  &  Miller, 
the  sum  of  three  hundred  dollars  for  labor  and  materials  furnished  your  building 
on  Michigan  Avenue,  payable  at  sight  at  Chicago. 

Yom-s  Respectfully,        W.  W.  BOYINGTON, 
No.  1.  Architect  and  Superintendent." 

On  each  of  which  is  indorsed  the  receipt  of  Carter  &  Miller,  the 
petitioners. 

This  being  all  the  evidence,  the  defendant's  coimsel  then  asked 
the  court  to  give  to  the  jury  the  following  instruction  : 

To  entitle  the  plaintiffs  to  recover  in  this  action  for  any  balance 
which  may  be  due  them  for  doing  work  and  furnishing  materials 
under  the  written  contract  given  in  e'sddeuce  in  this  cause  respect- 
ing the  dwelling-house,  it  is  necessary  that  they  should,  before  the 
commencement  of  this  suit,  have  procm'ed  fi'om  the  superintendent 
of  said  work  mentioned  in  said  contract,  a  certificate  of  the  amount 
due  them,  and  have  given  notice  to  the  defendant  that  they  had 
procured  said  certificate,  and  unless  the  jury  shall  beheve,  from  the 
evidence,  that  the  defendant  was  in  some  manner  notified  before 
the  commencement  of  this  suit,  that  such  certificate  had  been  pro- 
cured, then  the  verdict  in  this  case  should  not  include  the  claim  for 
work  done  and  materials  furnished  mider  said  written  contract. 
Instruction  refused,  and  exception  taken. 

Motion  for  new  trial  made  and  overruled. 

Errors  assigned  by  appellant  i 
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The  court  erred  iu  receiving  in  evidence  the  certificate  and  the 
indorsements  thereon  purporting  to  be  signed  by  W.  W.  Boy- 
ington. 

The  court  erred  in  refusing  to  permit  the  defendant,  McAuley, 
to  show  that  said  Boyington,  on  the  26th  of  November,  1856,  at 
the  request  of  McAuley,  gave  notice  to  the  plaintiffs  below,  of 
defects  in  the  building  of  the  wall  m  the  dwelling-house,  and  that 
those  defects  had  not  been  remedied. 

The  court  erred  in  refusing  to  permit  defendant,  MoAuley,  to 
jDrove  the  particular  defects  in  the  performing  of  the  work  by  the 
plaintiffs  on  the  dwelling-house,  and  the  damages  which  resulted  to 
the  defendant  therefrom. 

The  court  erred  in  refusmg  to  permit  the  defendant,  McAuley, 
to  give  evidence  to  the  jury,  that  the  contract  read  in  evidence 
respecting  the  dwelling-house,  was  not  performed  by  the  plaintiffs 
in  certain  particulars  set  forth,  and  that  the  omissions  there  men- 
tioned were  overlooked  by  said  Boyiugton  by  mistake. 

The  court  erred  in  refusing  to  give  the  instruction  asked  by 
defendant. 

The  court  erred  in  overruhng  defendant's  motion  for  a  new  trial. 

HoYNE,  Miller  &  Lewis,  for  Appellant. 
J.  H.  Thompson,  for  Appellees. 

Breese,  J.  By  the  contract  between  the  parties  in  this  case,  it 
is  provided  that  the  work  shall  be  done  in  a  careful,  skillful  and 
workmanlike  manner,  to  the  full  and  complete  satisfaction  of  W. 
W.  Boyington  or  his  assistant  superintendent,  and  on  completion 
of  the  contract  the  balance  due  shall  be  paid  appellees,  "pro\dded 
the  said  superintendent  shall  certify  in  writing  that  they  are  enti- 
tled thereto."  The  appellees  are  required  by  the  contract,  to  sub- 
mit in  all  things  to  the  judgment  of  the  superintendent,  and  he  is 
declared  to  be,  "  supermtendent  of  the  work  for  the  owner,"  and 
the  owner  is  also  bound,  in  all  cases,  to  recognize  the  binding  effect 
of  the  acts  of  his  superintendent. 

This  being  the  contract  of  the  parties,  the  case  on  the  part  of  the 
ai)pollces,  u'as  made  out,  by  producing  and  proving  the  final  certili- 
cate  of  the  superiuLendcnt.  This  was  the  condition,  and  the  only 
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one,  on  which  their  right  to  recover  rested,  and  when  produced,  it 
must  be  held,  in  the  absence  of  any  fraud,  conclusive.  No  evidence 
of  the  amoiuit  of  work  done,  or  of  its  character,  was  admissible — 
l)()th  parties  are  concluded  by  the  certificate  of  the  superintendent. 
The  JJoanl  of  Trustees  of  III.  and  Midi.  Canal  v.  Lynch,  5  Gilm. 
R.  526  ;  McAvoy  v.  Long,  13  111.  R.  147. 

The  superintendent  must  be  regarded  as  the  sole  and  exclusive 
judge  of  all  matters  pertaining  to  this  contract,  and  from  his  de- 
cision there  is  no  appeal,  nor  can  it  be  attacked  except  for  fraud  or 
mistake,  neither  of  which  is  alleged.  And  the  mistake  to  be  avail- 
able must  be  one  which  shows  clearly,  the  superiuteiident  or  judge, 
was  mislead,  deluded,  and  so  far  misapprehended  the  facts,  that  he 
did  not  exercise  liis  real  judgment  in  the  case.  Nothing  of  this 
sort  is  pretended  here — there  is  no  such  issue. 

No  notice  being  required  by  the  contract  to  be  given  the  appel- 
lant, that  appellees  had  obtained  the  certificate  of  the  superintend- 
ent, the  instruction  asked  for  was  properly  refused.  He  was,  besides 
being  sole  judge  between  the  parties,  the  agent  of  the  appellant, 
and  of  course  appellant  had  all  the  notice  necessary  and  w^as  bound 
to  take  notice  of  his  acts.  The  condition  precedent  to  the  payment 
of  the  money  having  been  performed  by  the  production  and  proof 
of  the  superintendent's  certificate,  nothing  remained  for  them  to  do, 
and  it  is  wholly  immaterial  whether  the  work  was  well  or  ill  done, 
so  that  the  superintendent  was  satisfied.    The  judgment  is  affirmed. 

Judgment  ajffi'rmed. 
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EzEKiEL  Parsons,  Plaintiff  in  Error,  v.  William  Overmire, 
■  Defendant  in  Error. 

Where  A.  and  B.  cultivate  a  farm  jointly,  A.  furnishing  a  horse,  harness,  etc.,  and 
B.  a  horse,  for  their  joint  use,  and  B.,  on  being  arrested  on  a  criminal  charge, 
tells  A.  to  take  his  horse  home,  that  he,  A.,  would  be  back  in  a  few  daj's,  and 
B.  does  so,  afterwards  using  and  claiming  the  horse  as  his  (^wn  ;  this  is  a  suffi- 
cient delivery  from  B.  to  A.  to  enable  the  foi'iner  to  ke(ip  the  horse,  as  against 
other  creditors  of  B. 
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This  "^vas  an  action  of  replevin  m  the  delinet.  Issues — non  deti- 
net ;  property  not  plaintiif 's  ;  property  defendant's,  not  plaintiff's. 
Verdict  for  defendant.     Motion  for  new  trial  overruled. 

John  Webster,  being  sworn,  testified  that  he  was  acquainted  with 
the  plaintiff  and  with  James  Shinn ;  that  during  the  mouth  of 
February,  1854,  the  plaintiff  and  said  James  Shinn  both  hved  on  a 
ttiiTH,  in  Marshall  county,  belonging  to  tlie  witness ;  that  about 
the  first  of  February  in  said  year,  witness  sold  to  said  James  Shinn 
the  mare  m  controversy  in  this  suit ;  that  at  the  time,  said  Shinn 
owned  and  had  the  harness  in  controversy  ;  that  the  ^vitness  had  a 
conversation  with  James  Shinn,  in  which  witness  asked  said  Shinn 
if  he  had  given  the  plaintiff  a  mortgage  to  secure  his  debt ;  thai 
Shinn  said  he  had  not  given. a  widtten  mortgage,  but  that  he  had 
turned  out  the  mare  and  harness  to  the  plaintifi'  to  hold  until  his 
debt  was  paid  ;  that  Shinn  also  said  at  the  same  time  that  he  owed 
Parsons  over  a  hundred  dollars,  and  that  Parsons  was  to  hold  the 
mare  and  harness  until  it  was  paid.  Witness  further  testified,  that 
said  Parsons  and  Shiim  had  taken  and  were  to  Avork  witness'  farm 
for  that  year  jointly  ;  that  said  Parsons  had  furnished  one  horse, 
and  said  Shinn  had  furnished  the  mare  in  controversy  ,  that  they 
had  kept  the  two  together  to  make  a  team,  and  had  used,  and  had 
intended  to  use,  the  team  for  the  mutual  benefit  of  both ;  that 
from  the  time  of  the  conversation  between  witness  and  Shinn,  until 
the  trial,  when  the  mare  was  afterwards  taken  from  Parsons  by 
Gore,  Asdtness  had  always  heard  Parsons  speak  of  the  mare  as  his  ; 
that  he  always  claimed  her ;  that  ^ritness  had  heard  Parsons  call! 
the  mare  his  m  Shiim's  presence,  and  Shinn  made  no  answer  ;  that 
dm'uig  that  period,  witness  saw  both  Parsons  and  Shinn  use  the 
team.  Witness  further  testified,  that  he  had  heard  both  Parsons  and 
Sliimi  state  that  Shimi  owed  Parsons  over  one  hundred  dollars  ;  that 
Parsons  used  the  mare  as  liis  owm.  Said  witness  further  testific-d, 
that  some  time  in  the  month  of  March,  1854,  Parsons  and  Shum 
and  witness  went  together  m  a  wagon  to  a  sale  ;  that  the  said  team 
was  driven  before  the  wagon,  and  driven  by  Parsons,  to  the  sale  ; 
that  at  the  sale,  Shinn  killed  one  Orgon,  and  was  arrested  and 
taken  off ;  that  he  did  not  return  with  Parsons  and  the  witness  ; 
that  Parsons  drove  the  said  team  home  ;  that  from  that  time  to  the 
time  when  the  mare  and  harness  in  controversy  Avere  taken  from 
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Parsons  by  Gore,  Parsons  Tvas  in  the  actual  possession  of  said  mare 
and  harness,  claiming  title  to  the  same  and  calling  them  his  own  ; 
that  Shinn  never  came  back ;  that  before  and  after  his  suit  com- 
mencing with  Shinn,  when  Parsons  desu'ed  he  took  the  team  and 
used  it,  and  that  Shum  also  used  it  whenever  he  desired  ;  that  he 
saw  no  difference  in  the  use  of  said  team  ;  that  witness,  during  the 
whole  of  said  February  and  March,  lived  in  the  same  house  with 
Shinn  and  Parsons  ;  the  1st  of  February,  Shiim  bought  the  mare 
of  him  and  paid  for  her ;  that  after  Shinn  was  arrested,  witness 
saw  notes  made  by  Shinn  in  favor  of  Parsons,  in  Parsons'  posses- 
sion, for  more  than  one  hundred  dollars  ;  that  the  notes  bore  date 
four  to  six  weeks  prior  to  the  time  witness  saw  them. 

Another  witness  testified,  that  in  the  month  of  March,  1854, 
before  the  defendant,  Overmire,  purchased  the  mare  and  harness  ui 
controversy,  the  witness,  as  agent  for  and  at  the  request  of  plaintiff, 
notified  defendant  that  plaintiff  claimed  said  property,  and  would 
replevy  the  same  ;  that  after  said  defendant  had  purchased  said 
property  and  before  the  commencement  of  tliis  suit,  the  witness,  as 
agent  for  and  at  the  request  of  plamtiff,  demanded  the  property  in 
controversy  from  the  defendant,  and  that  he  refused  to  deliver  the 
eame. 

Another  witness  testified,  that  at  the  request  of  S.  L.  Richmond 
and  Mark  Bangs,  he  went  from  Lacon  towards  the  place  where 
Parsons  lived,  after  the  property  in  controversy  ;  that  he  met  Par- 
sons on  the  way,  driving  the  mare  in  controversy,  with  another 
horse,  before  a  two-horse  wagon  ;  that  he  had  an  execution  against 
said  Parsons,  and  proceeded  to  levy  the  same  upon  the  other  horse  ; 
that  witness  also  took  the  mare  and  harness  in  controversy,  but 
against  the  will  and  consent  of  Parsons  ;  that  he  took  the  property 
in  controversy  to  Lacon,  and  delivered  the  same  to  Bangs. 

The  defendant  introduced  a  witness,  who  testified  that  shortly 
after  Shinn  bought  the  mare  in  controversy  from  Webster,  witness 
applied  to  Shinn  to  pui-chase  said  mare  ;  that  Shinn  informed  him 
that  Parsons  had  a  claim  on  her,  and  she  could  not  be  sold  except 
by  Parsons'  permission  ;  that  Parsons  said,  if  witness  wanted  to  buy 
her,  to  buy  her,  and  he  would  not  object. 

The  defendant  then  called  Mark  Bangs,  who  testified  that  he  had 
an  interest  in  the  event  of  the  suit  ;  that  he  had  no  notice  of  Par- 
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sons'  claim  on  the  property  in  controversy,  at  the  time  of  his  pur 
chase  of  it  ;  that  he  had  sold  out  liis  interest  in  the  property  t . 
Richmond. 

The  plaintiff  consented  that  Bangs  might  testify,  waiving  all  O'j- 
jections  to  his  competency. 

The  seventh  mstruction  for  plaintiff,  refused  by  the  court,  and  to 
which  refusal  plaintiff  excepted,  is  as  follows  : 

If  it  was  agreed  between  Shimi  and  Parsons,  that  the  mare  and 
harness  should  be  considered  in  the  possession  of  Parsons,  as  a  mut- 
ter of  secm'ity  for  debt,  then  during  the  existence  of  such  agi-ee- 
ment,  as  between  Shinn  and  Parsons,  the  possession  of  such  prop- 
erty would  be  deemed  to  be  in  Parsons,  although  he  may  have 
permitted  Shinn  to  have  used  the  property  from  time  to-  time,  and 
although  they  may  have  used  the  property  jointly. 

The  court,  at  the  request  of  defendant,  gave  the  followdng 
instructions-  to  which,  among  others,  plaintiff  excepted  : 

2.  Even  if  the  jury  beheve,  from  the  evidence,  that  Shinn 
agreed  that  Parsons  might  have  security  on  the  mare  to  seciu-e 
him  (Parsons)  in  a  debt  that  Shinn  owed  to  Parsons,  yet  if  the 
jury  at  the  same  time  believe,  from  the  evidence,  that  the  rtare 
was  not  delivered  by  Shinn  to  Parsons  under  such  an  arrangement 
between  them,  then  any  such  an  arrangement  is  void  in  law,  as 
to  the  purchasers  of  Shinn,  without  notice  of  Parsons'  right. 

3.  If  the  jury  believe,  from  the  evidence,  that  such  an  arrange- 
ment was  made  between  Shinn  and  Parsons,  as  is  mentioned  in  the 
second  instruction,  and  that  the  mare  was  not  put  into  possession 
of  plamtiff  under  such  an  arrangement ;  and  if  the  jury  further 
believe,  that  Shmn  sold  the  mare  to  Bangs  and  Richmond,  and  that 
Richmond  and  Bangs  afterwards  sold  the  mare  to  Overmu-e  ;  then 
the  jury  ought  to  find  for  the  defendant,  unless  he  had  notice  of 
Parsons'  claim  before  the  sale  to  him. 

6.  If  the  jmy  fuid  for  the  defendant,  then  the  plaintiff  is  enti- 
tled to  recover  damages  for  the  detention  of  the  property  from  the 
time  this  suit  was  brought,  until  the  present  term  ;  and  if  the  jur}^ 
find  for  the  defendant,  they  will  assess  such  damages  at  what  the 
proof  shows  the  use  of  the  mare  and  harness  were  worth  for  such 
time. 

The  errors  assigned  are  :  Judgment  and  verdict  should  have  been 
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for  plaintiff,  and  not  for  defendant ;  refusing  plaintiff's  seventh 
instruction ;  giving  instructions  for  defendant ;  and  overruling 
motion  for  new  rtial. 

Leland  &  Leland,  for  Plaintiff  in  Error. 

S.  L.  Richmond,  for  Defendant  in  Error. 

Caton,  C.  J.  If  the  testimony  of  Webster  is  to  be  relied  upon, 
then  there  is  no  avoiding  the  conclusion  that  both  the  mare  and 
harness  in  controversy,  were  pledged  by  Shinn  to  Parsons,  to 
secure  a  debt  which  the  former  owed  the  latter,  and  that  the  posses- 
sion of  the  articles  was  delivered  by  the  pledgor  to  the  pledgee, 
and  retained  by  him,  till  they  were  wrongfully  taken  from  him  by 
Gore.  This  possession  is  most  seriously  questioned  in  the  argu- 
ment for  the  defendant  in  error,  and  requires  to  be  particularly 
noticed.  Both  Shimi  and  Parsons  had  rented  a  farm  together, 
which  they  worked  jointly.  Shinn  o^^^led  the  mare  and  harness  in 
question,  and  Parsons  a  horse,  which  they  -worked  together  as 
forming  one  team  in  the  joint  cultivation  of  the  farm.  In  this  con- 
dition of  affairs  the  pledge  was  made,  after  which,  both  the  mare 
and  harness  were  claimed  by  Parsons  as  his  property  in  the  pres- 
ence of  Shinn,  who  made  no  question  or  denial  of  such  claim. 
Indeed  the  witness  swears,  that  Parsons  alwaj^s  claimed  the  prop- 
erty as  his  own  and  used  it  as  such.  Sometimes  one  drove  the 
team  in  the  prosecution  of  the  work  on  the  farm,  and  sometimes 
the  other.  While  affairs  were  in  this  position,  the  witness.  Parsons 
and  Shinn,  went  in  a  wagon  with  this  team  to  a  public  sale.  Parsons 
driving.  At  the  sale,  Shinn  committed  a  homicide,  for  which  he 
was  arrested,  when  he  told  Parsons  to  take  the  mare  home  and 
take  care  of  her  ;  that  he  would  be  back  in  a  few  days.  This  is 
the  last  we  hear  of  Shimi  in  connection  with  this  property.  There 
is  no  evidence  in  the  record,  even  that  the  defendant  below  claimed 
the  property,  under  a  purchase  from  Sliinn,  though  it  is  probable 
that  it  was  so  miderstood  at  the  trial. 

The  facts  above  stated,  show  a  transfer  of  the  possession  of  the 
property  pledged,  as  much  as  it  was  possible  to  do  under  the  cii'- 
cumstances  of  the  case.     Shinn  ceased  to  claim  the  ownership  of 
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the  property,  which  was  openly  and  notoriously  claimed  by  Par- 
sons, who  ever  after  in  conjunction  with  such  claim,  treated  it  as 
his  own.  If  he  had  not  the  possession  of  the  mare  and  harness, 
tlien  by  the  same  rule,  he  had  not  the  possession  of  his  horse  either. 
He  had  the  same  possession  and  control  of  the  one  as  he  had  of  the 
other.  What  other  transfer  of  possession  was  it  possible  there 
could  be,  situated  as  the  parties  were,  without  absolutely  brealdng 
up  their  farming  arrangements  ?  Shall  we  hold  that  it  was  impos- 
sible for  one  of  these  parties  to  sell  and  transfer  property  used  in 
the  joint  cultivation  of  this  farm  to  the  other,  without  taking  it  off 
the  farm  altogether  ;  or  the  seller  abandoning  the  place  and  going 
away.  Indeed,  even  this  was  done  in  the  case  before  us,  before 
there  was  any  pretense  of  a  claim  of  right  to  the  property  asserted 
by  the  defendant  below,  as  derived  from  Shinn  ;  if  we  admit  that 
there  was  such  derivation  of  right.  Shimi  was  gone  ;  arrested 
under  a  cruninal  charge,  and  so  far  as  we  know,  has  never  been  on 
the  place  since.  Parsons  returned  with  the  property,  and  continued 
to  claim  and  use  it  as  his  own,  and  was  in  the  actual  possession  and 
u;3e  of  it  when  it  was  violently  taken  from  liim  by  Gore,  and  he 
was  driven  to  this  action  to  regain  the  possession  of  it. 

Considerable  stress  is  placed  in  the  argument  for  the  defendant 
below,  upon  the  fact  that  Shinn  at  the  time  of  his  arrest,  told  Par- 
soiLS  to  take  the  property  and  take  care  of  it,  and  that  he  would  be 
home  in  a  few  days.  This  it  is  claimed  was  an  assertion  of  owner- 
ship by  Shiim,  inconsistent  with  the  claim  and  possession  of  Parsons, 
and  not  disputed  by  him.  We  do  not  think  so.  Shinn  had  a 
residuary  mterest  in  the  property,  wliich  under  the  circumstances, 
justified  him  in  expressing  solicitude  about  it,  and  enables  us  to 
understand  the  remark,  as  it  was  undoubtedly  understood  by  Par- 
sons, as  not  in  the  least  inconsistent  mth  the  claim  and  possession 
of  the  latter. 

What  has  been  abeady  said  sufficiently  disposes  of  the  questiou« 
arisino;  on  the  instructions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed 
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James  Swanzey,  Appellant,  v.  John  Moore,  Appellee. 

APPEAL  FROM  BUREAU. 

Executory  contracts  are  avoided  by  the  statute  of  frauds  ;  executed  contracts  are 
not. 

If  a  laborer  contracts  verbally,  to  work  an  entire  year,  lie  is  entitled  to  the  wages 
agi-eed  upon ;  and  to  the  same  proportionate  compensation,  for  any  period  of 
time  he  labors,  less  than  a  year. 

A  parol  contract,  which  is  required  by  the  statute  to  be  in  writing,  is  as  binding 
as  any,  when  performed,  or  while  being  performed. 

If  a  party  agrees  to  labor  for  a  year  for  a  certain  sum,  he  must  labor  for  that 
time  to  be  entitled  to  any  compensation.  He  is  not  bound  to  labor  longer  than 
he  pleases,  but  if  he  abandons  the  contract  voluntarily,  he  need  not  be  paid  for 
the  time  he  does  labor. 

If  a  party  agrees  to  labor  for  a  fixed  period,  and  quits  before  that  period  haa 
elapsed,  without  aiay  sufficient  cause,  or  for  any  cause  he  has  provoked,  he  can- 
not recover  for  the  time  he  has  labored. 

This  suit  was  brought  by  appellee  against  appellant  for  work 
and  labor. 

Appellee  proved  that  he  had  worked  for  the  appellant  from  the 
5ih  March,  1856,  until  the  25th  August,  1856,  as  a  common  farm 
laborer,  and  that  his  services  were  worth  from  $17  to  $18  per 
month. 

The  appellant  then  introduced  evidence,  tending  to  prove,  that 
said  work  was  done  under  a  special  contract,  made  between  the 
parties,  about  one  week  before  said  5th  jNIarch,  to  the  effect  that 
the  appellee  should  work  for  the  appellant  for  one  year  from  said 
5th  ISIarch,  for  $200.  The  appellee  introduced  evidence  tending 
to  prove,  that  said  service  was  performed  under  a  special  contract 
jjetween  said  parties,  that  the  said  appellee  should  work  for  the 
appellant  one  year,  if  the  said  parties  could  agree.  Appellant 
further  introduced  evidence  tending  to  show,  that  the  appellee 
professed  to  be  a  good  stacker  of  gi-aiu,  and  that  while  in  appel- 
lant's employ  as  afoi-esaid,  that  the  appellee  stacked  a  quantity  of 
wheat  for  appellant  imperfectly,  and  that  in  consequence  thereof  a 
portion  of  said  wheat  became  wet  and  spoiled.  The  appellant 
proposed  to  ask  a  witness,  how  much  wheat  appellant  had  lost  by 
such  bad  stacking,  and  the  value  of  the  wheat  so  lost,  but  the 
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court  refused  to  permit  the  witnes&  to  answer,  and  the  appellant 
excepted.  The  appellant  further  introduced  testimony  tending  to 
show  that  the  appellee  left  appellant's  service  without  good  cause, 
and  that  there  had  been  no  disagreement  between  said  parties 
before  then,  but  that  on  the  day  appellee  quit  work,  that  appellant's 
son,  who  partially  took  charge  of  appellant's  farming  business  in 
his  absence,  expressed  dissatisfaction  that  the  appellee  and  another 
hired  hand  of  appellant,  had  not  hauled  more  than  two  loads  of 
hiix  ;  that  the  appellee  then  left  appellant's  service,  and  worked 
no  more  for  the  appellant.  The  court,  at  the  instance  of  the 
appellee,  instructed  the  jury  that  the  appellee  was  entitled  to 
I'ecover,  notwithstanding  that  the  said  services  had  been  rendered 
irnder  the  special  contract  to  work  for  cue  year  from  the  1st 
March,  1856,  if  the  contract  was  made  before  that  time ;  and 
rejected  instructions  that  if  the  appellee  had  voluntarily  rendered 
said  services  under  such  contract,  that  he  could  not  in  this  suit 
insist  that  the  contract  was  void,  to  which  the  appellant  excepted. 

The  appellant  asked  the  court  to  instruct  the  jury,  that  if  the 
contract  was,  that  the  appellee  should  work  for  the  appellant  one 
year,  if  they  could  agree,  that  then  one  single  dispute  with,  or 
reproof  from  Swanzey's  boy  to  appellee,  without  appellant's  knowl- 
edge or  participation,  would  not  authorize  the  appellee  to  leave 
the  appellant's  service  before  the  expiration  of  his,  appellee's  term 
of  service  ;  but  the  court  declined  to  give  the  instruction,  and  the 
appellant  excepted.  The  appellant  asked  as  a  qualification  to 
appellee's  instruction,  that  the  appellee  could  not  manufacture 
pretense  to  disagree  with  Swanzey  or  his  agents,  but  that  he  must 
have  had  a  good  reason  to  disagree  with,  and  become  dissatisfied 
with  appellant  or  his  agents,  in  order  to  entitle  iJje  appellee  to  quit 
the  appellants  service  before  the  expiration  of  his  time ;  but 
the  court  declbied  to  give  such  qualification,  and  the  appellant 
excepted. 

The  jury  found  for  the  appellee.  The  appellant  moved  for  a 
new  trial,  which  the  court  overruled,  and  the  appellant  excepted. 
The  cause  was  tried  before  Ballou,  Judge,  wdio  rendered  judg- 
ment upon  the  verdict  against  Swanzey  for  ninety  dollars. 

The  errors  assigned  are  : 

1st.  That  the  court  erred  in  refusing  to  permit  the  witness  to 
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answer  as  to  the  loss  of  the  wheat  caused  by  appellee's  bad  stack- 
ing, and  the  value  thereof. 

2d.  In  giving  appellee's  first  instruction,  and  rejecting  appellant's 
second  and  fourth  instructions. 

3d.  In  refusing  appellant's  qualification  to  appellee's  third  and 
fi  u^'th  insti'uctions. 

4th.  In  refusing  appellant's  fifth  instruction. 

5th.  In  overruluig  appellant's  motion  for  a  new  trial. 

6th.  The  court  erred  in  every  decision  he  made  against  appellant. 

For  said  reasons  the  appellant  prays  the  Supreme  Court  to  set 
aside  and  reverse  the  said  judgment  rendered  against  the  appellant, 
and  restore  to  him  his  legal  rights  which  he  lost  as  aforesaid. 

Peters  &  Farwell,  for  Appellant. 

O.  C.  Gray,  for  Appellee. 

Catox,  C.J.  This  work  was  done  under  a  contract  void  hj  the 
statute  of  frauds.  And  the  question  is  whether  Swanzey  could  in- 
sist upon  the  violation  of  the  terras  of  such  a  contract,  as  a  defense 
to  the  action.  Upon  this  there  can  be  no  reason  to  doubt,  when 
the  character  of  such  a  contract  is  considered.  It  will  be  found 
that  executory  contracts  are  only  avoided  by  the  statute  of  frauds  ; 
executed  contracts  never.  A  parole  contract  which  that  statute 
requires  to  be  in  writing  is  as  good  as  any  when  performed,  or  while 
being  performed,  or  when  partly  performed,  so  far  as  the  perform- 
ance goes.  Suppose  this  man  had  worked  the  whole  year,  no  one 
will  deny  that  he  would  be  entitled  to  the  wages  fixed  by  the  con- 
tract, and  no  more.  The  same  measure  of  compensation  must  sat- 
isfy him  for  the  time  he  did  work.  Suppose  he  had  agreed  to  w^ork 
five  years  for  Swanzey  for  notliing,  but  just  for  the  love  of  it,  while 
he  would  not  be  bound  to  work  a  day  under  such  a  contract,  yet 
if  he  worked  six  months  or  a  year  under  it  he  would  have  to  be 
content  with  the  pleasure  of  the  exercise  for  his  compensation. 
Here  was  a  contract  that  he  should  work  one  year  for  so  much 
money.  Till  that  service  was  performed  he  was  entitled  to  no  pay. 
VV^hatever  he  did  under  that  contract  must  be  controlled  by  its 
terms.  He  worked  a  portion  of  the  time  and  quit,  without  a  catise. 
By  the  terms  of  the  contract  tmder  which  he  did  the  work  he  is  en- 
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titled  to  no  pay.  TV  hile  he  agreed  to  work  for  nothing  he  cannot 
change  his  mind  and  go  for  a  quantum  tneruit.  He  was  not  bound 
to  work  under  the  contract  a  single  day  longer  than  he  pleased. 
Swanzey  could  not  sue  him  for  a  violation  of  his  contract,  which 
was  obnoxious  to  the  statute  of  frauds.  "While  executory,  either 
party  might  repudiate  it.  When  executed  or  so  far  as  executed,  it 
was  as  valid  and  bindino;  as  if  it  had  been  in  writins;.  Thus  far  we 
have  assumed  that  jVIoore  quit  the  service  without  just  cause.  Tliis 
is  a  question  which  has  hereafter  to  be  settled  by  a  jury  imder 
proper  instructions.  On  the  former  trial  the  contract  proved  was 
that  Moore  should  work  for  Swanzey  for  one  year  if  they  could 
agree,  and  that  he  quit  after  working  a  portion  of  the  year  because 
*Swanzey's  son,  who  acted  as  his  agent,  had  expressed  dissatisfaction 
because  Moore  and  another  man  had  hauled  but  two  loads  of  hay 
in  a  day.  In  view  of  this  state  of  facts  the  appellant  asked  the 
court  to  instruct  th(}  jury  that  the  appellee  could  not  manufacture 
a  pretense  to  disagree  with  the  appellant  or  his  agent,  but  that  he 
must  have  had  go(xi  reason  to  disagree  or  become  dissatisfied  "svith 
appellant  or  his  agents,  in  order  to  entitle  appellee  to  quit  appel- 
lant's service  before  the  expiration  of  his  time.  This  the  court  re- 
fused to  give,  probably  for  the  reason  that  it  had  been  already  held 
that  the  special  contract  proved  was  void  by  the  statute  of  frauds, 
and  that  the  appellee  could  recover  for  the  woi'k  already  done  as 
if  thcie  had  been  no  contract,  from  which  position  it  necessarily  re- 
sulted* that  the  appellee  had  a  right  to  quit  without  cause  and  when 
he  pleased.  We  hold  differently,  and  hence  the  question  mvolved 
in  the  instruction  became  material,  for  if  he  quit  the  service  in  vio- 
lation of  his  contract,  he  was  not  entitled  to  recover  for  the  sei"vicea 
already  performcsd.  Of  the  correctness  of  the  instruction  we  hare 
no  doubt.  The  co)itract  must  receive  a  reasonable  and  practical 
construction.  Neither  party  at  the  time  they  made  the  contract 
contemplated  an  arbitrary  disagreement.  A  disagreement  for  reason- 
able and  just  cause  was  undoubtedly  intended  by  the  parties,  and 
jSIoore  had  no  right  to  seek  a  frivolous  pretense  for  a  disagrcsement. 
Such  a  course  was  a  fraud  on  the  agreement.  The  instruction  shouk 
have  been  given.  The  judgment  must  be  reversed  and  the  cans 
rejiiauded. 

Judgment  reversed. 
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Amos  H.  Schofield  et  al.  Plaintiffs  in  Error,  v.  Almeron  C. 
Watkins  et  al,  Defendants  in  Error. 

error  to  will. 

Two  of  the  board  of  trustees  of  schools,  where  they  concur  in  opinion,  may  le- 
gally perform  any  act  which  the  board  is  authorized  to  do.  And  their  acts  will 
be  held  valid,  until  vacated  by  certiorari,  or  some  other  direct  proceeding. 

"WTiere  the  cost  of  a  school  house  to  be  erected,  does  not  exceed  a  thousand  dol- 
lars, the  directors  may  make  such  levy  as  is  necessary  for  that  purpose. 

"Where  such  directors  hold  their  office  de  facto  or  dejure,  their  acts  in  levying  a 
tax  will  not  be  inquii-ed  into  for  irregularities  by  a  court  of  equity. 

Such  a  tax  wiU  be  binding,  although  persons  and  property  liable  to  assessment, 
are  not  included. 

If  the  tax  is  attempted  for  the  benefit  of  the  directors  acting  corruptly,  in  fraud 
of  law,  equity  will  relieve. 

The  legislature  may  form  school  districts,  or  legalize  iiTegularities  in  the  assess- 
ment of  taxes,  etc. 

The  complainants  filed  their  bill  in  the  Will  County  Circuit 
Court,  alleging  that  the  complainants  were  the  owners  of  taxable 
property,  in  the  school  district,  in  the  toT;\Ti  of  Plainfield,  in  the 
cotmty  of  Will  aforesaid,  laiown  as  number  seven,  and  hereafter 
more  particularly  described,  all  of  whom,  except  one,  reside  in  and 
are  taxable  inhabitants  of  the  said  town  of  Plainfield. 

That  divers  other  persons  among  the  complainants,  naming  them, 
are  the  o-v\Tiers,  and  for  a  long  time  have  been,  of  taxable  property 
situate,  lymg  and  being  in  old  district  number  one,  in  the  said  town, 
and  are  all  inhabitants  of  the  said  tovm  of  Plauifield. 

That  long  before  the  year  1855,  and  before  the  attempted  altera- 
tion of  districts  niunber  one  and  seven,  about  the  20th  day  of 
March,  A.  D.  1844,  and  in  the  month  of  April  A.  D.  1848,  by  the 
orders  and  actions  of  the  trustees  of  schools  of  township  thirty-six, 
range  nine,  in  the  county  of  Will  aforesaid,  that  to^vmship  beino' 
the  town  of  Plainfield,  the  said  township  was  divided  into  seven 
school  district  and  the  boundaries  of  each  particularly  defined  and 
designated,  and  the  said  districts  severally  and  legally  organized 
for  school  pm-poses. 

That  in  the  division  aforesaid,  the  said  district  number  one,  m- 
cluded  sections  fifteen,  sixteen,  twentj^-one,  twenty-two,  and  the 
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Eorth-west  quarter  of  section  fourteen  and  the  village  of  Plainfield, 
(the  old  town  meaning),  and  district  number  seven  aforesaid, 
included  sections  number  nine,  ten,  and  south-west  quarter  of  sec- 
tion three,  except  the  north  half  west  of  Du  Page  river,  and  west 
half  of  south-east  quarter  of  section  three,  and  East  Plainfield  and 
Arnold's  addition  to  Plainfield,  as  by  the  record  and  proceedings  of 
said  ti'ustees,  will  more  fully  appear. 

That  for  a  long  time  before  and  at  the  time  of  the  said  attempted 
alteration  of  the  districts  number  one  and  seven,  there  was  a  suita- 
ble and  proper  site  and  school  house  upon  each  of  said  districts, 
and  schools  kept  and  maintained  in  a  successful  and  peaceful 
manner. 

That  at  the  time  of  the  attempted  change  and  alterations,  as 
hereinafter  mentioned,  there  was  no  board  of  trustees  of  said  town- 
ship, having  the  competent  power  and  authority  to  make  any  valid 
or  legal  change  of  the  said  districts.  That  m  the  spring  of  1848, 
O.  J.  Corhin,  L.  Hamlin,  and  H.  B.  Godard  were  elected  trustees 
of  said  township  ;  that  afterwards,  and  in  the  spring  of  1850,  the 
said  H.  B.  Godard  left  the  State  of  Illinois  and  went  to  California, 
and  ceased  to  be  a  resident  of  the  said  township.  That  from  the 
electiou  of  trustees  for  said  township  last  before  mentioned,  there 
was  no  other  election  of  trustees,  or  for  a  trustee,  in  and  for  said 
townsliip,  until  after  the  time  of  making  the  said  supposed  change 
and  alteration. 

That  by  the  31st  section  of  the  act  of  the  State  of  Illinois,  enti- 
tled "  An  act  to  estabhsh  and  maintain  common  schools,"  approved 
February  12th,  1849,  and  by  the  36th  section  of  the  98th  chapter 
of  the  Kevised  Statutes  of  1845,  it  is  Provided,  That  no  person 
shall  be  ehgible  to  the  office  of  trustee  miless  he  shall  be  a  resident 
of  the  township. 

That  the  said  Godard  left  the  State  of  Illinois,  to  be  gone  and 
reside  out  of  said  State  for  the  period  of  more  than  two  years, 
which  was  known  to  the  said  Corbin  and  Hamlin,  the  other  trus- 
tees. 

That  by  reason  of  the  said  Godard  leaving  the  State  as  afore- 
said, there  became  and  was  a  vacancy  in  the  said  board  of  trustees. 

That  the  remaining  trustees  did  not  at  any  time  before  the  said 
attempted  alteration  of  said  districts,  order  any  electiou  to  fill  said 
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vacanc}^,  nor  was  said  vacancy  filled,  nor  were  the  said  Hamlin  or 
Corbin  re-elected  at  any  time  between  the  time  of  their  elections 
as  aforesaid,  and  the  said  time  of  the  attempted  change  of  said  dis- 
tricts number  one  and  seven. 

That  the  said  L.  Hamlin  and  O.  J.  Corbin,  claiminjr  to  exercise 
the  power  and  authority  vested  in  the  board  of  trustees,  but  having 
no  power  or  authority  to  act  as  a  board  of  trustees,  did,  on  the 
27th  day  of  October,  A.  D.  1855,  the  same  not  being  a  regular 
session  of  said  board  of  trustees,  make  a  supposed  or  pretended 
order,  as  follows  :  "  After  due  consideration  in  the  premises,  we  the 
said  trustees,  do  ordain  and  constitute  our  districts  number  one  and 
seven,  to  be  recorded  and  designated  as  district  number  one,  with 
the  proviso  that  the  building  contemplated  to  be  built  for  the  use 
of  said  school,  shall  be  built  on  the  south-west  corner  of  section 
number  ten  (10)  in  township  number  thirty-six,  range  nme,  and 
east  3rd  principal  meridian." 

That  the  said  order  was  wholly  void,  because  the  trustees  of 
schools,  by  law,  had  no  power  or  authority  to  decide  upon  or  fix 
the  site  of  buildings. 

That  under  the  said  order,  changing  the  aforesaid  school  districts 
number  one  and  seven,  into  a  district  designated  as  number  one, 
certain  persons  assumed  to  act  as  directors  of  said  supposed  district, 
made  out  of  the  old  districts  numbers  one  and  seven,  as  aforesaid, 
and  desio^iated  as  number  one, — and  as  such  assumed  directors  of 
said  new  district  number  one,  did,  on  or  about  the  29th  day  of 
June,  A.  D.  1858,  make  a  pretended  certificate  for  the  purpose  of 
levymg  a  tax  upon  the  o\\aiers  of  property  in  said  old  districts  one 
and  seven  aforesaid,  as  follows,  viz.  : 

"We,  the  undersigned,  directors  of  district  number  one  (1), 
township  number  36,  range  number  9,  in  the  county  of  Will,  and 
State  of  Illinois,  do  hereby  certify,  that  said  board  have  estimated 
and  required  to  be  levied  for  the  year  1858,  the  rate  of  one  thou- 
sand dollars  for  teaching,  and  eight  hundred  and  fifty-four  dollars 
for  incidental  and  building  pui-poses  in  said  district.  June  29, 
1858." 

That  the  said  supposed  directors,  even  if  they  had  been  legal 
directors  of  the  school  district,  and  the  said  district  had  been  legally 
organized,  had  no  power  or  authority  to  make  the  certificate  aforo^ 
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said,  or  to  cause  the  said  amount  to  be  assessed  upon  the  taxable 
iiiliabitants  of  said  districts. 

That  the  said  board  of  directors  did  not  make  the  estimate  of 
rates  per  cent,  on  the  one  hundred  dollars  valuation  of  property  in 
said  district,  nor  did  said  board  make  known  by  certificate  the  intes 
so  required  to  be  levied,  with  the  list  of  tax  payers,  to  the  county 
clerk  of  said  county,  as  required. 

That  before  the  time  of  making  the  said  certificate  to  the  clerk, 
to  wit :  on  the  21st  day  of  June,  1858,  a  meeting  of  the  legal  voters 
in  the  district,  which  had  been  regularly  called,  convened  within 
the  district,  to  vote  upon  the  question,  whether  there  should  be  any 
tax  levied  for  building  purposes  ;  that  the  votes  of  the  legal  voters 
within  said  district,  were  then  and  there  taken  upon  the  question, 
and  a  majority  of  nine  was  cast  against  levying  any  tax  for  building 
purposes. 

That  there  are  two  school  sites  within  the  said  district,  designated 
as  number  one  ;  and  there  has  not  at  any  time  since  the  said  organ- 
ization of  said  last  mentioned  district,  out  of  numbers  one  and  seven, 
before  described,  been  any  vote  taken  of  the  legal  voters  of  said 
district,  to  purchase  a  new  site,  or  change  or  locate  one,  nor  to  build 
a  school  house,  except  the  vote  of  the  21st  of  June  aforesaid.  That 
the  said  directors  have  caused  the  said  two  sites  in  said  new  district 
to  be  used  for  school  purposes,  during  a  considerable  of  the  time 
since  the  said  chan2:e  of  the  districts. 

That  by  the  48th  section  of  the  act  of  1857,  last  mentioned,  it  is 
provided,  that  the  directors  have  power  to  locate  and  build  a  school 
house,  which  shall  cost  not  to  exceed  the  sum  of  one  thousand  dol- 
lars, onl}^  in  case  a  vote  is  taken  on  the  subject  of  locating  a  site,  at 
an  election,  and  a  majority  of  the  votes  cast  at  said  election  is  not 
obtained  for  any  site. 

That  there  was  no  vote  of  the  people  of  said  supposed  district 
taken,  at  any  time  before  the  making  of  said  certificate,  to  the  said 
county  clerk  as  aforesaid,  authorizing  the  levying  of  the  sums  or 
cither  of  them,  in  said  certificate  mentioned,  or  for  the  puq^ose  ui 
piu-poses  therein  stated,  as  is  required  by  the  44th  section  of  the 
statute  of  1857,  before  mentioned. 

That  on  or  about  the  7th  day  of  Aj^ril,  A.  D.  1856,  the  said 
Godard  remaining  out  of  the  State,  and  the  said  vacancy  not  having 
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been  filled  by  au  election,  the  said  O.  J.  Corbin  and  L.  Hamlin,  as 
such  trustees  of  said  town,  for  the  purpose  of  defining  the  territorial 
boundaries  of  said  union  district  number  one,  made  an  order  and 
pretended  to  ordain  and  establish  that  said  miion  district  should 
include  sections  nine,  ten,  sixteen,  twenty-one,  the  west  half  of 
twenty-two,  the  west  half  and  north-east  quarter  of  section  fifteen, 
the  north-west  quarter  of  section  fourteen,  the  west  half  of  eleven, 
all  of  section  two  except  forty  acres,  the  east  half  of  the  east  half 
of  the  south-west  quarter,  and  eighty  acres  of  section  one,  being  the 
west  half  of  the  north-west  quarter  of  said  section,  also  the  east  half 
of  section  three,  the  south-west  quarter  of  section  three  except  the 
north  half  west  of  the  Du  Pas-e  river. 

That  the  directors  of  the  said  union  district  number  one,  in 
making  the  said  certificate  of  the  rates  to  be  assessed  as  aforesaid, 
and  the  list  of  the  tax  payers  in  the  said  district,  omitted  a  large 
number  of  the  names  of  tax  paj^ers  in  the  said  district,  naming  those 
omitted. 

That  tlie  said  list  was  not  made  and  completed  until  after  the 
first  day  of  July,  1858  ;  that  the  last  column  thereof  was  made  out 
after  said  first  day  of  July. 

That  in  computing  and  assessing  the  taxes  in  the  said  union  dis- 
trict, there  were,  and  are,  divers  parcels  of  land  subject  to  taxation, 
within  the  aforesaid  boundaries  of  said  district,  but  which  were  not 
included  or  assessed  at  all,  giving  the  names  of  the  owners  of  and 
the  description  of  the  property  not  assessed. 

That  the  said  school  directors,  or  some  of  them,  are  fraudulently 
colluding  with  the  township  trustees  and  others,  to  obtain  money, 
not  for  the  purpose  of  building  a  school  house,  as  is  pretended,  but 
for  the  purpose  of  having  said  money  to  use  in  their  own  business, 
or  in  that  of  some  of  them,  etc. 

The  prayer  of  the  bill  asked  that  the  collector  be  enjoined  from 
collecting  or  attempting  to  collect  the  said  tax  or  any  portion 
thereof,  and  that  the  tax  and  every  part  thereof  be  held  null  and 
void. 

The  bill  was  sworn  to  in  the  usual  foi-m,  and  an  injunction  issued 
jtursuant  to  the  prayer  of  said  bill. 

The  defendants  filed  a  certified  copy  of  a  statute  of  the  State  of 
Illinois,  as  follows : 
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Ajf  Act  to  legalize  certain  proceedings  of  the  Scliool  Trustees  of  Town  36,  Range 
9,  in  Will  County,  and  of  a  certain  School  District  therein. 

Whereas,  doubts  exist  whether  the  proceedings  for  the  formation 
of  Union  School  District  Number  One,  in  towoi  tliirty-six,  range 
nine,  in  Will  comity,  are  strictly  regular,  and  whereas  a  consider- 
able smn  has  l)ecn  raised  for  the  buildino;  of  a  school  house  in  said 
district,  for  the  purpose  of  removing  all  doubts  as  to  the  ii-regularity 
of  said  proceedings, 

Sectiox  1.  That  all  the  acts  and  proceedings  of  the  school  trus- 
tees of  toAvn  thirty-six,  range  nine,  in  Will  county,  and  of  tlie  school 
directors  of  Union  District  Number  One,  in  said  town,  in  uniting 
districts  and  levying  and  collecting  taxes  for  building  school  hoiLse, 
and  the  support  of  schools  therein,  he  and  the  same  are  hereby 
legalized,  and  that  all  proceedings  may  be  had  in  the  same  maiuier 
as  if  the  said  before  mentioned  proceedings  had  been  strictly  regu- 
lar and  legal. 

Section  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

On  the  6th  day  of  April,  1859,  the  cause  was  submitted  on  the 
bill,  and  the  copy  of  said  statute,  and  by  agreement  of  counsel  the 
court  entered  a  pro  fomna  decree  that  the  said  statute  is  a  sufficient 
bar  to  the  relief  prayed  for  in  said  bill — that  the  said  bill  of  com- 
plaint be  dismissed,  and  the  injunction  issued  be  dissolved,  and  that 
upon  the  complainants  entering  into  a  bond  to  the  township  trus- 
tees, conditioned  for  the  payment  by  the  complainants  of  all  taxes 
assessed  against  them  in  said  school  district,  in  case  the  Supreme 
Court  shall  affirm  the  decree  of  this  court,  then  the  said  injunction, 
so  far  as  the  collection  of  the  said  taxes  against  the  said  complain- 
ants is  concerned,  shall  be  continued  as  a  temporary  injunction 
during  the  pendency  of  this  cause  in  the  Supreme  Court. 

The  plaintiffs  assign  for  errors,  the  following : 

1st.  The  court  erred  in  deciding  that  the  said  statute,  filed  in 
said  cause,  was  a  bar  to  the  relief  asked  by  complainants,  in  their 
bill. 

2nd.  The  court  erred  in  deciding  to  dissolve  the  injunction 
granted  in  this  cause. 

3rd.  The  com-t  erred  in  dismissing  the  complainants'  bill. 

The  court  rendered  a  decree  in  favor  of  the  defendants  to  said 
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bill,  whereas  by  the  law  of  the  laud,  the  decree  should  have  been 
rendered  m  favor  of  the  complainants. 

ScATES,  McAllister  &  Jewett,  for  Plamtifis  in  Error. 

Leland  &  Lelaxd,  for  Defendants  in  Error. 

Walker,  J.  It  is  urged  as  an  objection  to  the  power  to  le^y  a 
tax  m  this  district,  that  at  the  time  it  was  formed,  one  of  the  trus- 
tees "svas  absent  in  California,  and  that  but  two  acted  in  its  forma- 
tion. The  law  constitutes  two  members  of  the  body  a  quoriun  to 
transact  business.  And  when  they  concur  in  any  act,  which  the 
board  may  legall}^  perform,  no  reason  is  perceived  why  the  act  is 
not  as  legally  binding  as  if  all  were  present.  When  the  legislature 
designated  that  number  as  a  quorum  for  the  transaction  of  business, 
it  conferred  upon  them  full  power  to  perform  all  the  duties  devolv- 
ing upon  the  board.  Even  if  their  act  was  in  this  respect  illegal,  it 
purported  to  be  regular  and  must  be  held  binding  until  vacated  by 
certiorari  or  some  other  direct  proceeding.  They  can  act  as  officers 
de  facto ^  and  Avithin  the  scope  of  their  authority,  and  for  all  thiit 
appears  in  the  record  this  proceeding  was  perfectly  regular  in  form- 
mg  this  district. 

It  is  also  insisted  that  the  directors  had  no  power  to  levy  a  tax 
for  the  purpose  of  erecting  a  school  house,  unless  the  inhabitants 
voted  in  favor  of  such  tax.  In  the  cases  of  Munson  v.  Minor  and 
Merritt  v.  Farris,  post,  it  is  held  that  where  the  building  proposed 
to  be  erected  does  not  exceed  the  cost  of  one  thousand  dollars,  the 
forty-eighth  section  of  the  act  establishing  a  system  of  free  schools, 
confers  the  power  upon  the  directors  to  make  such  a  levy,  and  a 
vote  of  the  district  is  umiecessary.  In  this  case  the  bill  fails  to 
allege  that,  it  is  for  the  erection  of  a  school  house  to  cost  over  that 
sum,  and  the  amount  levied  being  less  than  one  thousand  dollars 
they  were  authorized  to  make  such  a  levy.  Nor  could  a  vote 
resultmg  in  a  majority  against  such  a  levy  divest  them  of  the  power. 
They  derive  the  power  from  the  law  and  not  from  a  vote  of  the 
citizens.  If  the  power  delegated  to  the  directors  is  hable  to  abuse 
in  its  exercise,  the  correction  is  in  the  hands  of  the  legislature,  and 
not  in  the  courts.  The  tax  was  levied  by  per=ons  exercising  and 
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performing  the  duties  of  directors  of  this  district,  and  these  incor- 
porations have  the  power  to  impose  these  taxes,  and  whether  they 
held  their  office  de  jure  or  de  facto,  their  acts  in  levying  a  tax  will 
not  be  inquired  into  by  a  court  of  equity  for  mere  irregularities. 

It  was  likewise  insisted  that,  the  tax  was  void  because  persons 
and  property  liable  to  assessment  Avere  omitted  from  the  assessment 
list.  This  question  was  also  presented  in  the  case  of  Memtt  v. 
Farvis,  and  held  not  to  ui validate  the  assessment  or  tax.  If  such 
omission  was  intentional,  or  occurred  from  gross  negligence  on  the 
part  of  the  officer  whose  duty  it  was  to  make  the  assessment,  or 
retm-n  the  list,  it  would  doubtless  render  them  liable  to  an  action 
for  the  damage  sustained  by  the  tax  payers  Avho  had  thus  sustained 
injury. 

It  is  alleged  in  the  bill  that  this  tax  was  levied  by  these  directors 
for  their  own  individual  use,  and  not  for  the  purpose  of  erecting  a 
school  house.  And  it  was  iu*o;ed  that  the  court  erred  in  rendermg 
the  decree  dissolving  the  injunction,  and  dismissing  the  bill.  The 
certificate  returned  by  them  to  the  clerk  states  that  a  portion  of  the 
levy  was  for  teaching,  and  another  portion  was  for  incidental  and 
building  purposes,  in  the  district.  If  this  was  not  true,  but  was 
only  using  the  forms  of  law,  and  an  exercise  of  powers  conferred 
by  law  for  unauthorized  purposes,  and  in  fraud  of  the  law,  there 
can  be  no  doubt  that  parties  oppressed  by  such  acts,  have  a  right 
to  relief  from  them.  If  the  allegation  in  the  bill  is  true,  and  it  is ' 
sworn  to,  and  remains  undenied,  it  is  a  degi'ee  of  corruption  that  is 
believed  to  be  unusual,  and  the  first  that  has  occurred  under  the 
exercise  of  this  power.  And  it  would  be  such  a  fraud  upon  the 
rights  of  the  citizens  of  the  district,  and  upon  the  law  as  would  in- 
vest a  court  of  equity  with  jurisdiction  to  prevent  its  perpetration. 
Courts  of  equity  may  take  jurisdiction  to  prevent,  as  well  as  relieve 
against  a  fraud.  The  fact  that  the  parties  injured  have  a  remedy 
at  law  to  recover  damages  they  may  sustain  by  such  a  fraudulent 
abuse  of  power,  or  that  directors  thus  actuig  might  be  indicted  and 
punished  for  such  corruption  in  office,  does  not  divest  a  court  of 
equity  of  its  jurisdiction  ui  case  of  fraud.  Fraud  vitiates  and  avoids 
all  acts,  and  no  reason  is  perceived  why,  ii'  the  exercise  of  a  legal 
power  to  levy  a  tax  is  employed  for  corrupt  and  fraudulent  purposes, 
that  it  should  not  be  within  the  same  rule,  or  why  a  coiu't  of  equity 
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should  not  exercise  its  jurisdiction.  If  the  tax  was  levied  by  the 
proper  officers,  and  for  an  authorized  pui'pose,  it  would  be  other- 
wise. 

It  was  however  insisted  that  this  tax  was  legalized  by  the  act  of 
the  legislature  adopted  the  19th  Feb.  1859.  That  act  provides 
that  all  the  acts  of  the  trustees  of  schools  in  this  township,  and  of 
the  dii'ectors  in  this  district,  in  uniting  the  districts  out  of  which 
this  one  was  composed,  and  the  levying  and  collecting  taxes  for 
builduig  school  house  and  support  of  schools,  are  legalized,  and 
that  all  proceedings  may  be  had  in  the  same  manner  as  if  the  pro- 
ceedings had  been  strictly  regular  and  legal.  This  act  took  effect 
upon  its  passage,  and  there  can  be  no  doubt  that  the  legislature 
have  the  power  to  fonn  a  school  district,  or  may  legalize  the  acts 
of  officers  in  attempting  to  form  a  disti'ict,  so  as  to  render  such  dis- 
trict legal,  and  there  can  be  as  little  doubt,  that  such  was  the  opera- 
tion of  this  enactment.  If  any  u-regularity  had  occurred  in  its 
formation  by  the  trustees,  which  would  have  been  gi'ounds  for 
reversino-  their  order  establishino;  it,  those  irrejnilarities  were  cured 
by  this  enactment.  And  the  power  to  cure  iiTegularities  in  the 
manner  of  levying  a  tax,  is  equally  midoubted,  and  so  far  as  this 
tax  was  levied  for  the  pm-poses  sjjecified  in  the  act,  there  is  no 
doubt  that  the  levy  is  thereby  made  valid.  But  the  act  only  pro- 
fesses to  legalize  a  tax  to  build  a  school  house  and  to  support  schools 
in  the  district.  It  does  not  legalize  a  tax  levied  for  the  private 
benefit  of  the  directors,  and  the  bill  alleges  that  such  was  the  object 
of  the  levy  of  the  tax.  This  act  cannot  bear  the  construction  that 
it  was  intended  to  legalize  this  tax  for  such  a  pm'pose. 

The  decree  was  erroneous,  and  must  be  reversed,  and  the  cause 
remanded,  with  leave  to  the  defendants  to  answer  the  biU, 

Decree  reversed. 
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George  H.  Cranz,  Plaintiff  in  Error,  - .  John  Kroger, 
Defendant  in  Error. 

error  to  rock  island. 

A  verbal  g-ift  without  delivery  may  be  resumed.     Not  so  if  the  gift  is  evider  :<»,d 

by  a  writing. 
A  parent  may  resume  property  given  to  an  infant  child,  without  the  consent  of 

the  child. 
Proof  of  detention  of  property,  may  be  made  by  any  circumstances  which  go  to 

satisfy  the  jury.     If  a  party  refuses  to  listen  to  a  d^emand  of  property,  it  may 

be  satisfactory. 

This  was  an  action  of  replevin,  brought  by  Kroger  against  Cranz, 
in  the  court  below. 

The  declaration  alleges  the  imlawful  detention  by  defendant  of 
certain  articles  of  personal  property,  to  wit  :  One  piano,  one  piano 
stool,  six  chairs,  one  card  table  and  one  sofa  ;  and  a  demand  made 
by  plaintifi:'  for  the  same,  and  a  refusal  of  defendant  to  deliver,  etc. 

Pleas  :  1,  non  detinet ;  2,  property  in  defendant ;  3,  property  in 
Amelia  Alexander. 

Issues  to  the  country. 

The  plaintift*  produced  as  a  witness,  Samuel  P.  Goodale,  who 
testified,  that  sometime  in  the  early  part  of  the  season  of  1855,  a 
quantity  of  goods  were  brought  from  the  depot  of  the  Rock  Island 
Railroad,  at  Rock  Island,  to  the  warehouse  of  J.  H.  Langley  &  Co.; 
that  said  goods  consisted  of  one  case  of  glass,  three  boxes  of  house- 
hold goods,  fom-  other  boxes  of  goods,  one  chest,  one  piano,  one 
barrel,  three  boxes  of  fm-niture,  and  three  bundles  of  chairs,  and  all 
marked  "  M.  E.  Kroger."  That  said  goods  were  taken  from  the 
warehouse  of  said  Langley  &  Co.  at  various  times,  and  were  receipted 
for  by  John  Kroger,  the  plaintiff ;  that  sometime  after  their  arrival 
at  said  warehouse,  and  while  a  portion  of  said  goods  yet  remamed 
in  stoi'c,  the  plaintiff'  and  defendant  came  together  to  the  warehouse, 
and  inquhed  after  the  remaining  goods. 

It  was  then  admitted  at  the  trial,  that  among  the  goods  referred 
to  by  the  witness  Goodale,  were  the  articles  mentioned  and  de- 
scribed in  the  plaintiff's  declaration.  I 

Jasper  Fisher,  a  witness  for  plaintiff,  testified,  that  he  assisted  iu  ! 
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moAing  the  articles  in  controversy  in  this  suit,  from  the  warehouse 
of  said  Langley  &  Co.,  to  a  house  where  defendant  was  then 
li^dng.     The  phiintiiF,  Kroger  paid  T\dtness  for  this  service. 

Truman  B.  Gorton  testified,  that  he  knew  the  parties  ;  that 
while  he  was  sheriff  of  Rock  Island  County,  defendant  was  arrested 
on  a  capias,  and  was  taken  by  witness,  at  defendant's  request, 
before  the  Probate  Court  of  said  county,  in  order  that  the  de- 
fendant might  obtain  his  discharge  under  the  insolvent  laws  of 
this  State. 

The  defendant,  Cranz,  was  examined  under  oath  before  said 
Probate  Court,  iu  regard  to  his  property.  Defendant  said  he  did 
not  own  a  piano  ;  that  the  one  he  had  was  leased  from  Mrs. 
Kroger ;  that  the  six  mahogany  chairs,  centre  table  and  sofa,  were 
m  the  same  situation  ;  that  he  (defendant)  had  given  plaintiff's 
wife,  Mrs.  M.  E.  Kroger,  a  bill  of  sale  of  said  aiiicles,  and  that 
she  owned  them ;  that  Kroger  and  his  wife  were  present  at  said 
examiuation,  and  that  Kroger's  wife,  at  the  request  of  defendant, 
testified  in  his  behalf  on  that  occasion. 

The  plaintiff  here  introduced  a  schedule,  made  out  and  sworn 
to  by  defendant  before  said  Probate  Com-t,  when  seeking  his 
discharge  from  custody  and  imprisonment  mider  the  insolvent  law. 

Said  schedule  and  oath  thereto  bear  date  October  1,  1855  ; 
and  among  the  assets  and  property  of  defendant,  no  mention  is 
made  of  the  property  iu  controversy  ui  this  suit.  The  oath  of 
defendant  to  said  schedule  is  iu  the  form  prescribed  by  statute  in 
such  cases. 

Robert  Don  testified,  that  he  went  ^\ith  plaintiff's  'wdfe  to  demand 
some  fm"nitm*e  of  defendant.  Met  defendant  on  Orleans  street. 
Plaiutiff's  wife  said  to  him,  she  wanted  her  property,  but  did  not 
specify  what.  Defendant  replied  he  had  nothing  that  belonged 
to  her,  and  passed  on. 

Hugh  Gilmon  testified :  Mi^.  Kroger  spoke  to  defendant,  and 
demanded  the  furniture  ;  witness  thuiks  she  had  a  list  on  a  paper 
she  had  iu  her  hand  ;  jMrs.  Kroger  was  apparently  about  to  begiu 
to  read,  when  defendant  interrupted  her,  and  said  he  had  no 
property  that  belonged  to  her,  and  passed  on. 

On  the  part  of  defendant.  Dr.  JRathhun  testified,  that  about  two 
years  ago  he  was  present  with  plaiutifi'  and  defendant,  and  assisted 
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in  a  settlement  of  all  their  matters  ;  witness  went,  at  defendant's 
request,  to  see  plaintiff,  and  get  a  bill  of  sale  that  defendant  had 
given  to  plaintiff's  wife,  of  the  property  in  question  ;  witness  saw 
plaintiff,  and  made  known  to  him  his  errand,  to  which  plaintiff 
replied  that  he  wanted  to  see  his  (plaintiff" 's)  wife  about  it,  and 
would  let  witness  know.  A  day  or  two  afterwads  witness  again 
saw  plaintiff,  when  plaintiff  ufformed  witness  that  his  (plaintiff's) 
wife  would  not  let  the  bill  of  sale  go  to  any  one  but  her  sister, 
and  that  she  (plaintiff's  mfe)  meant  to  hold  it  for  her  sister, 
so  that  no  one  else  could  get  the  furniture ;  that  plaintiff's  and 
defendant's  wives  are  sisters ;  that  at  the  settlement  between 
plaintiff  and  defendant,  nothing  was  said  about  the  property  m 
controvei'sy  in  this  suit ;  witness  went  to  get  the  bill  of  sale,  a  few 
days  after  the  settlement  occurred. 

liobert  W.  Smith  testified,  that  he  was  present  before  the  Probate 
Court  when  defendant  souo;ht  to  be  dischar2;ed  under  the  insolvent 
law ;  witness  examined  defendant  under  oath  upon  that  occasion, 
and  was  resisting  his  discharge ;  defendant,  before  the  Probate 
Court,  testified  that  he  did  not  own  the  property  hi  question  ;  that 
before  he  left  Cleveland,  Ohio,  where  plaintiff  and  defendant 
formerly  resided,  he  gave  plaintiff's  wife  a  bill  of  sale  of  said 
property,  but  that  she  nor  plaintifl'  ever  took  possession  of  it ; 
that  he,  defendant,  still  kept  the  property  in  his  house,  and  that 
he  now  (then)  held  it  under  a  lease  from  plaintiff's  wife. 

Emilie  Alexander  testified,  that  she  was  the  step-daughter  of 
defendant,  and  that  defendant's  ^vife  was  witness'  mother ;  that 
plaintiff's  wife  is  the  amit  of  witness  and  sister  to  witness'  mother ; 
and  that  she  (witness)  was  now  sixteen  years  of  age.  Witness 
further  states,  that  both  plaintiff  and  defendant,  with  their  famihes, 
formerly  resided  in  Cleveland,  Ohio  ;  that  while  residing  there, 
they  Uved  separate  and  apart  from  each  other  ;  that  the  piano  in 
controversy  in  this  suit  was  presented  and  given  to  her  as  a  Christ- 
mas present,  by  her  step-father,  the  defendant,  six  years  ago  last 
Christmas  ;  that  witness  used  and  possessed  said  piano  in  the 
family  of  her  step-father  ever  since,  >vith  the  exception  of  a  short 
time  when  she  was  away  at  boarding-school ;  that  she  was  the  only 
member  of  her  step-father's  family  that  used  or  practiced  on  the 
instrument ;  and  that  the  plaintiff  and  his  wife,  before  the  briDgiug 
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of  this  suit,  often  spoke  of  said  piano  as  her  property,  and  as  a 
Christmas  present  made  witness  by  her  step-father,  the  defendant ; 
that  the  plaintiff  and  his  family,  and  the  family  of  defendant, 
moved  from  Cleveland,  Ohio,  to  Rock  Island,  Illinois,  four  years 
ago  last  spring ;  and  that  the  two  families,  with  the  exception 
aforesaid,  came  west  together  with  the  household  goods  and  furni- 
tm-e  (including  the  property  in  question)  of  both  families  ;  that  at 
Cleveland,  the  boxes  containing  the  household  goods  and  furniture 
of  defendant  were  marked  by  defendant,  "  M.  E.  Kroger,  Rock 
Island,  Illinois  ;  "  and  that  they  were  thus  marked,  for  the  reason 
that  defendant  did  not  expect  to  leave  Cleveland  until  some  weeks 
after  his  family  left ;  that  some  six  or  eight  weeks  after  defendant's 
family  arrived  at  Rock  Island,  defendant  came  on ;  that  after 
defendant  thus  moved,  the  property  m  controversy  in  this  suit  was 
brought  from  the  warehouse  of  Langley  &  Co.  into  the  house  of 
defendant ;  that  after  the  arrival  of  defendant  at  Rock  Island,  the 
famiUes  of  plaintiff  and  defendant  have  never  resided  together,  or 
in  the  same  house. 

On  the  ])art  of  the  plamtiff,  the  court,  Drury,  Judge,  presiding, 
■svas  asked  to  instruct  the  jury  as  follows  : 

1.  If,  at  the  time  of  the  commencement  of  this  suit,  the  plain- 
tiff was  the  owner  of  the  property  in  question  (either  in  his  own 
right  or  in  right  of  his  wife),  and  defendant  wrongfully  detained 
the  same,  the  plaintiff  is  entitled  to  recover  in  this  suit. 

2.  If  the  plaintiff,  either  in  his  own  right  or  in  the  right  of  his 
wife,  was  the  owner  of  the  property  in  question,  on  or  about  the 
month  of  October,  1855,  and  there  is  no  evidence  of  a  subsequent 
sale  or  transfer  thereof,  the  presumption  is,  that  he  continued  to 
be  such  owner  up  to  the  time  of  commencing  this  suit. 

3.  A  husband  is  by  law  entitled  to  reduce  to  his  possession  the 
personal  property  of  his  wife,  and,  upon  so  reducing  the  same  to 
possession,  he  is  the  absolute  OT\mer  thereof. 

4.  A  sale  or  gift  of  property  by  defendant  to  plaintiff,  when  con- 
summated by  the  parties,  is  valid  and  binding  upon  them,  notwith- 
standing it  may  have  been  made  and  entered  into  without  consid- 
eration, with  mtent  to  hinder,  delay  or  defraud  the  creditors  of  the 
defendant. 

5.  Although  the  defendant  may  have  transferred  to  plaintiff  the 
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property  in  question,  by  gift  of  sale,  without  consideration,  yet. 
when  consummated,  such  gift  or  sale  is  binding  on  him,  and  he 
camiot  impeach  the  same  on  the  ground  of  fraud,  or  for  want  of 
consideration  therein. 

6.  A  sale  or  gift  is  consummated  by  delivery  of  the  property  to 
the  vendee  ;  and  the  acceptance  of  a  lease  of  property  by  a  party, 
is  conclusive  evidence  against  him,  of  the  possession  of  the  prop- 
erty in  the  lessor. 

7.  Admissions  by  a  party  are  evidence  against  him  ;  and,  although 
such  admission  is  to  be  taken  together  as  a  whole,  tlie  jury  are  not 
bound  to  regard  all  parts  of  it  with  equal  confidence.  The  fact 
that  it  is  against  his  interest  or  for  it,  its  improbability,  inconsist- 
ency or  contradiction,  or  corroboration  by  other  facts  in  proof,  are 
circumstances  proper  to  be  considered  in  determining  the  weight  to 
be  given  to  it. 

8.  To  constitute  a  legal  demand  of  property  in  this  case,  it  is  not 
necessary  for  the  demanding  party  to  make  use  of  the  word  demand, 
or  to  specify,  by  name  or  particular  description,  the  property 
demanded  ;  but  any  language  which  makes  kuo^vn  to  the  party  on 
whom  the  demand  is  made,  that  the  demandant  desires  the  posses- 
sion of  property,  and  informs  him,  by  reference  or  otherwise, 
what  property  he  desires  the  possession  of,  is  sufficient  to  constitute 
a  demand. 

9.  It  is  incumbent  on  the  plaintifi"  to  show  a  "v^a'ougful  detention 
by  the  defendant,  as  against  the  plaintiff,  of  the  property  in  ques- 
tion. A  demand  and  refusal  are  evidence  of  such  wrono-ful  deten- 
tion,  but  not  the  only  evidence  ;  other  facts  and  circumstances  tend- 
ing to  show  such  detention,  are  proper  to  be  shown ;  and  if  the 
jury  are  satisfied,  from  such  other  facts  and  circumstances,  of  the 
wi'ongful  detention,  then  proof  of  a  demand  and  refusal  is  unnec- 
essary. 

10.  Although  a  person  may  give  articles  of  personal  property  to 
his  uifant  child  or  step-child,  j^et  he  may  afterwards  take  it  away, 
or  sell  or  dispose  of  it,  at  his  pleasure,  and  without  his  consent  or 
aiiproval. 

All  which  instructions,  so  asked  b}^  plaintiff,  were  given  by  the 
com't,   and  to  the  giving  of  which,   the  defendant  at  the  time 
excepted. 
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On  the  part  of  the  defeudant,  the  court  was  asked  to  charge  the 
jury  as  follows : 

1.  If,  from  the  evidence  in  this  case,  the  jury  believe  that  the 
pro}ierty  mentioned  in  the  plaintiff's  declaration,  at  the  time  tliis 
Fuit  was  brought,  was  the  property  of  the  defendant,  Cranz,  then 
the  jury  should  return  a  verdict  for  the  defendant. 

2.  If,  from  the  evidence,  the  jury  beheve  that  the  property  men- 
tioned in  plaintiff's  declaration,  or  any  part  thereof,  was,  at  the 
time  this  suit  was  brought,  the  property  of  Amelia  Alexander,  the 
witness,  then  the  jury  should  return. a  verdict  agreeable  to  such 
finding. 

3.  If,  from  the  evidence  in  this  case,  the  jury  believe  that,  at  the 
time  this  suit  was  brought,  the  property  in  controversy  was  the 
property  of  the  plaintiff,  still  the  plaintiff  is  not  entitled  to  recover 
in  this  suit,  unless  he  proves  a  legal  demand  of  defendant,  of  the 
property  mentioned  in  plaintiff's  declaration. 

4.  In  order  to  make  a  legal  demand  of  articles  of  personal  prop- 
erty by  one  person  from  another,  such  articles  of  personal  property 
must  be  indicated  by  proper  words  of  description,  or  named  so  as  to 
apprise  the  party  upon  whom  the  demand  is  made,  what  particular 
property  is  demanded  ;  otherwise  such  demand  is  not  sufficient 
whereon  to  bring  replevin  for  the  detention  of  personal  property. 

5.  If,  from  the  evidence,  the  jury  believe  that  the  defendant  in 
this  suit,  without  consideration,  conveyed,  by  sale  or  otherwise,  the 
property  in  controversy  to  the  plaintiff,  such  sale  or  conveyance  is 
void,  and  the  law  will  not  aid  the  party  to  whom  such  sale  is  made 
to  recover  the  property,  imder  such  circumstances. 

6.  In  order  to  render  a  sale  without  consideration  valid  between 
the  parties,  possession  of  the  personal  property  sold  must  follow 
and  accompany  the  sale  ;  otherwise,  such  sale  is  void  in  law. 

7.  A  person  has  a  right  to  give  articles  of  personal  property  to 
his  child,  or  step-child,  and  such  gift,  followed  by  possession  in  the 
donee,  will  be  valid  as  against  all  the  world,  except  creditors  exist- 
iiio;  at  the  time  such  o-ift  was  made. 

8.  If,  from  the  evidence  in  this  case,  the  jury  believe  that  the 
defendant  gave  the  plaintiff's  wife  a  bill  of  sale  of  the  property  in 
question,  and  that  the  plaintiff,  afterwards,  and  while  the  defendant 
had  possession  of  the  property,  negotiated  for  the  surrender  of  such 
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bill  of  sale,  with  a  view  to  the  release  or  abandonment  of  such  sale, 
then  the  non-production  of  such  bill  of  sale  at  the  trial,  without  ex- 
planation, is  evidence  tending  to  show  that  such  bill  of  sale  has  been 
cancelled,  and  may  be  weighed  by  the  jury. 

9.  If,  from  the  evidence,  the  jury  believe  that  before  the  com- 
mencement of  this  suit,  and  since  the  plaintiff  asserted  a  claim  to 
the  property  in  question,  and  while  the  defendant  had  possession 
thereof,  the  parties  came  together,  and  settled  and  adjusted  all  mat- 
ters of  controversy  between  them,  then  such  settlement  would  bar 
the  plaintiff's  right  of  recovery  in  tliis  case. 

But  the  court,  upon  its  o^vn  motion,  modified  said  defendant's 
instructions,  numbered  3,  5,  7  and  9,  as  follows  : 

3.  If,  from  the  evidence  in  this  case,  the  jury  believe  that,  at  the 
time  this  suit  was  brought,  the  property  m  controversy  was  the 
property  of  plaintiff,  still  the  plaintiff  is  not  entitled  to  recover  in 
this  suit,  unless  he  proves  a  legal  demand  of  the  defendant,  of  the 
property  mentioned  in  plaintiff's  declaration,  or  circwnstances  sJioio- 
ing  an  unlawful  detention. 

5.  If,  from  the  evidence,  the  jury  believe  that  the  defendant  in 
this  suit,  without  consideration,  conveyed,  by  sale  or  otherwise,  the 
[)roperty  in  controversy  to  the  plaintiff,  such  sale  or  conveyance  is 
void,  and  the  law  will  not  aid  the  party  to  whom  such  sale  is  made, 
to  recover  possession  of  the  property  under  such  cu'cumstances. 

The  above  is  the  laio,  if  the  jury  further  believe^  from  the  evidence^ 
that  there  loas  no  delivery  under  the  sale. 

*  7.  A  person  has  a  right  to  give  articles  of  personal  property  to 
his  child,  or  step-child  ;  and  such  gift,  followed  by  possession  in 
the  donee,  will  be  valid  against  all  the  world,  except  creditors  ex- 
isting at  the  time  such  gift  was  made.  Given  as  qualified  inplain- 
tiff^s  instructions  as  to  infant  children. 

9.  If,  from  the  evidence,  the  jury  believe  that,  before  the  com- 
mencement of  this  suit,  and  sbice  the  plaintiff  asserted  a  claim  to  the 
property  in  question,  and  while  defendant  had  possession  thereof, 
the  |)arties  came  together,  and  settled  and  adjusted  all  matters  of 
controversy  between  them,  in  relation  to  this  property,  then  such  set- 
Uenient  would  bar  the  plaintiff's  right  of  recovery  in  this  case  : 
Provided  the  jury  believe,  from  the  evidence,  that  cd  the  time  of  suc/i 
settlement,  the  property  loas  to  become  the  property  of  defendant. 
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The  court  gave  said  defendant's  instructions,  numbered  1,  2,  4,  G 
and  8,  as  asked,  and  gave  instructions,  3,  5,  7  and  9,  as  modified  by 
the  court ;  and  for  not  givuig  said  uistructions  as  asked,  and  for 
giving  them  as  modified,  the  defendant  excepted. 

Whereupon,  after  verdict  for  plamtifi",  said  defendant  moved  for 
a  new  trial,  for  the  following  reasons  : 

1.  Because  the  court  gave  instructions  to  the  jury,  as  asked  by 
plaintiff",  numbered  from  one  to  ten  inclusive. 

2.  Because  the  court  refused  uistructions,  as  asked  by  defendant, 
and  gave  instructions  us  modified  by  said  comi. 

3.  Because  the  court  admitted  improper  evidence  in  behalf  of 
plaintiff",  though  objected  to  by  defendant  at  the  time  thereof. 

4.  Because  the  court  excluded  evidence  offered  by  defendant  at 
the  trial  of  said  cause. 

5.  Because  the  verdict  of  the  jury  is  contrary  to  law  and  evi- 
dence. 

Which  motion  of  said  defendant  for  a  new  trial,  was  overruled 
by  the  com-t,  and  to  which  decision  defendant  then  and  there  ex. 
cepted. 

Whereupon,  the  court  gave  judgment  on  said  verdict  for  plaintiff. 

Beardsley  &  Smith,  for  Plamtiff  in  Error. 

B.  C.  Cook,  and  Wilkinson  &  Pleasants,  for  Defendant  in 
Error. 

Breese,  J.  It  is  a  well-settled  principle  that  a  verbal  gift  with- 
out delivery  can  be  resumed  by  the  giver.  Not  so,  however,  where 
the  gift  is  evidenced  by  writing.  2  Kent's  Com.  438  ;  Irons  v. 
Smallpiece,  4  Eng.  C.  L.  R.  635  ;  Cains  and  Wife  v.  Mai-ley,  2 
Tenn.  (Yerger's)  R.  Here  there  was  a  bill  of  sale  executed  to  the 
plaintiff's  wife,  of  the  property  in  question.  But  assumuigthe  gift 
of  the  property  to  be  in  parol  only,  there  is  proof  to  show  a 
delivery.  The  defendant  himself  marked  the  boxes  containing  the 
articles  declared  for,  at  Cleveland,  Oliio,  to  M.  E.  Kroger,  the 
plaintiff's  wife,  and  forwarded  them  to  her  at  Rock  Island,  in  this 
State,  where  they  were  placed  in  a  warehouse  and  taken  therefrom 
by  the  plaintiff,  he  giving  his  receipt  for  them.     It  is  also  proved 
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that  defendant  had  taken  a  lease  of  the  articles  from  the  plamtiff's 
wife.  The  parol  gift  then,  if  it  was  one,  was  consummated  by 
delivery  and  could  not  be  recalled ;  and  the  acceptance  by  the 
defendant,  of  a  lease  of  the  jDroperty  from  the  plamtilf,  estopped 
him  from  denymg  her  right  to  it.     5  Bac.  Abr.,  title  "  Leases." 

It  caimot  be  denied,  that  a  parent  may  give  an  article  of  per- 
sonal property  to  his  infant  child,  and  resume  the  gift,  without  the 
consent  of  the  child,  and  sell  it.  Tliis  power  arises  from  the  posi- 
tion of  the  parties,  and  from  the  principle  of  control  a  parent  can 
exercise  over  his  infant  child,  and  all  that  belongs  to  it.  This  dis- 
poses of  the  claim  of  AnieUa  Alexander,  as  arising  out  of  a  sup- 
posed gift  to  her  of  the  piano  prior  to  the  sale  and  dehvery  to  the 
plaintiif,  and  when  she  was  but  ten  years  of  age. 

We  do  not  perceive  any  essential  error  in  any  of  the  instructions, 
or  modifications  of  those  asked  by  the  defendant,  as  made  by  the 

COlU't. 

There  are  certamly  more  ways  than  one  of  proving  the  deten- 
tion of  property,  under  that  issue  in  replevin.  A  demand  and 
refusal  is  one  way,  but  an}^  circumstances  which  go  to  satisfy  the 
jury  that  a  demand  would  have  been  unavailing,  or  a  refusal  of  a 
party  to  listen  to  a  demand,  would  be  sufficient.  Johnson  v.  Howe, 
2  Gilm.  R.  344. 

The  weight  of  evidence  is  entirely  with  the  plaintiff  in  this  case. 

On  an  important  occasion,  before  the  Probate  Court,  the  defendant 

disclaimed  all  title  to  this  property — insisted  it  was  the  plaintiff's, 

and  all  the  interest  that  he  had  in  it  was  a  lease,  and  there  is  nc 

evidence  that  since  that  investigation  he  has  been  clothed  with  the 

title.     The  judgment  is  affirmed. 

Judgment  oMrmed. 
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Charles  Ballance,  Plaintiff  in  Error,  v.  Lyman  J.  Loomis 
et  al.,  Defendants  in  Error. 

ERROR  TO  PEORIA. 

A  party  who  seeks  to  set  aside  a  judgment  by  a  pro(;eeding  in  chancery,  so  as  to 
obtain  a  new  trial,  must  show  himself  clear  of  all  laches,  and  also  that  every 
effort  on  his  part  was  made  to  prevent  the  judgment  against  him. 

A.  party  is  not  bound  to  answer  such  portions  of  a  bill  as  are  demurred  to  until 
the  demurrer  has  been  passed  upon. 

If  different  lots  of  land  have  been  sold  en  inasse,  (although  they  may  have  been 
previously  offered  separately,)  greatly  below  their  value,  the  courts  may  inter- 
fere by  injunction  to  prevent  the  delivery  of  the  deed. 

The  deputy  of  an  absconded  sheriff  may  continue  to  act,  until  the  office  of  the 
principal  has  been  vacated. 

The  bill,  in  this  case,  seelvs  to  set  aside  a  sale  of  a  quarter  section 
of  land  and  a  to^vn  lot,  made  on  the  2nd  day  of  November,  1850, 
by  the  deputy  sheriff  of  Peoria  comity,  by  virtue  of  an  execution 
in  favor  of  defendants  in  error  against  Ballance,  plaintiff  in  error. 

The  bill  was  filed  on  the  first  day  of  December,  A.  D.,  1851,  and 
alleges  (among  other  matters)  the  following  facts  : 

That  the  defendants  in  error  recovered  a  judgment  against  the 
plaintiff  in  error,  in  the  Peoria  Circuit  Court,  on  the  3rd  day  of 
April,  1850,  for  the  sum  of  $180.70  and  costs  of  suit,  on  which  an. 
execution  was  issued,  July  6th,  1850,  and  placed  in  the  hands  of 
Clark  Cleveland  for  collection,  and  the  execution  was  levied  on  the 
town  lot  and  land  by  Cleveland,  who  was  the  deputy  of  Compher, 
sheriff  of  said  county,  on  the  12th  of  September,  and  sold  on  the 
2nd  day  of  November,  1850,  to  the  defendants  in  error,  for  $226.79, 
and  a  cei-tificate  of  purchase  was  executed  to  them,  showing  that 
they  would  be  entitled  to  a  deed  on  the  2nd  February,  1852,  milesa 
redeemed,  etc. 

That  said  property  was  sold  together,  when  it  should  have  been 
sold  separately,  and  was  worth /bur  times  the  amount  bid  for  it. 

That  Cleveland  had  no  authority  to  sell,  because  he  claimed  to 
be  the  deputy  of  Compher,  who  had  absconded  before  the  execu- 
tion came  to  Cleveland's  hands. 

The  answer  of  the  defendants  sets  forth  : 

That  they  admit   that   they  purchased   both   parcels  of  land 
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together,  but  allege  that  they  were  fii*st  offered  separately  by  the 
deputy  sheriff,  who  could  get  no  bid,  and  were  then  offered  and 
sold  en  masse.  They  further  allege,  that  the  title  to  the  lot  wjis 
encumbered  by  "  French  claims,"  and  it  was  very  doubtful  -whether 
Ballance's  interest  was  worth  anything. 

That  the  tract  of  land  was  encumbered  by  mortgages,  and  that 
Ballance  had  no  deed  of  record  to  the  land,  and  the  claim  or  title 
of  Ballance  to  both  tracts  was  so  uncertain  that  no  value  could  be 
placed  on  them. 

Admit  that  Compher  had  left  the  county,  but  did  not  know  that 
he  would  not  return. 

On  the  trial,  the  defendants  offered  in  evidence  the  execution 
and  officer's  return  thereon,  which  return  shows  that  the  property 
was  first  offered  separately  and  no  bidders  had.  It  was  then  sold 
en  masse. 

The  defendants  also  proved,  by  Clark  Cleveland,  that  Ballance 
had  lived  in  Peoria  twenty  years  and  was  a  man  of  ample  means  ; 
that  he  acted  as  deputy  under  Compher,  the  sheriff,  from  1846  to 
November,  1850,  when  the  new  sheriff  was  elected.  Van  Ness 
Smith  also  was  a  deputy  of  Compher,  and  they  both  continued  to 
act,  after  Compher  left,  as  deputy  sheriffs,  until  a  new  election  was 
had  in  November. 

He  also  proved  that  it  was  generally  understood  and  believed 
that  Ballance's  title  to  the  lot  was  not  good,  and  that  it  was  covered 
with  French  claims. 

Jacob  Gale  also  suistains  Cleveland. 

M.  Williamson  proves  that  mortgages  were  on  the  record  against 
the  land. 

The  court  below  decreed  that  Ballance  should  pay  to  plaintiffs 
below  $295.28,  with  interest  from  the  date  of  the  decree,  on  or 
before  the  first  of  July  next,  and  that  upon  such  payment  the  sale 
fehould  be  set  aside. 

From  this  decision  of  the  Circuit  Comii  the  defendant  beloT* 
brought  the  case  here  by  wi'it  of  error. 


C.  Ballance,  Pro  se. 

H.  M.  Wead,  for  Defendants  in  Error. 
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Walkee,  J.  The  first  error  assigned  is  the  sustaining  a  demur- 
rer to  that  portion  of  complainant's  bill  which  sets  up  and  relies 
upon  facts  to  entitle  him  to  a  new  trial  at  law.  The  bill  alleges 
that  defendants  had  no  grounds  of  recovery  in  their  action  at  law, 
and  alleges  that  they  were  employed  to  perform  the  labor  by  the 
contractors,  and  not  by  complainant ;  that  the  verdict  and  judg- 
ment were  erroneous  and  unjust,  and  that  he  had  attempted  to 
bring  the  case  to  this  court,  but  was  prevented  in  consequence  of 
being  unable  to  procure  a  bill  of  exceptions  so  as  to  file  the  record, 
Avithin  the  time  required  by  the  rules  of  this  court ;  that  the  case 
was  dismissed  for  want  of  the  fihng  of  the  transcript  of  the  record, 
and  that  he  was  absent  at  Springfield  attending  to  important  busi- 
ness in  the  United  States  Circuit  Court,  and  was  acting:  as  a  g-rand 
juror  in  that  court  and  was  unable  to  obtain  leave  of  absence  to 
attend  the  Supreme  Court  to  give  his  attention  to  the  case ;  that 
he  telegraphed,  and  wrote  to,  and  sent  an  afiidavit  to  Mr.  Cofling, 
with  a  request  that  he  would  attend  to  procuring  further  time  to 
file  the  record,  but  the  matter  was  not  attended  to  by  him. 

The  bill  proceeds  upon  the  grounds  that  the  complainant  had  a 
complete  remedy  at  law,  but  asks  a  new  trial  upon  the  groimds  of 
unavoidable  accident.  It  is  a  well-recognized  rule  of  equit;f ,  that 
where  a  party  has  an  adequate  remedy  at  law,  and  fails  to  rely 
upon  it  in  that  fonn,  he  will  not  be  heard  to  insist  upon  it  in  equity, 
unless  he  has  been  prevented  from  doing  so  by  accident  and  cir- 
cumstances over  which  he  had  no  control,  and  which  every  reason- 
able efibrt  on  his  part  could  not  have  prevented.  Any  laches  on 
his  part  will  prevent  his  obtaining  relief  in  equity.  If  it  appears 
that  the  judgment  complained  of  is  unjust,  and  that  the  party  in 
good  faith  has  used,  or  attempted  to  use,  all  the  means  given  him 
by  the  law  to  assert  his  rights  by  active  efforts  on  his  part,  made 
in  good  faith,  and  to  the  extent  that  a  party  has  it  in  his  power  to 
use,  but  has  nevertheless  been  prevented  from  presenting  a  defense 
to  the  claim,  equity  should  grant  a  new  trial  at  law.  But  in  thiis 
case,  we  think  the  facts  disclosed  by  the  bill  fall  far  short  of  the 
efforts  required  to  entitle  a  party  to  such  relief.  The  judge  was 
not  seen  to  procure  the  bill  of  exceptions,  but  a  letter  was  only 
written  to  him  for  that  purpose,  which  remained  unanswered,  and 
no  further  steps  are  alleged  to  have  been  taken.     An  attorney  at 
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Ottawa  was  telegraphed  and  written  to,  and  an  affidavit  sent  to 
him,  requesting  him  to  apply  for  further  time  to  iile  the  record. 
Whether  this  attorney  was  there,  or  received  the  commmiication, 
or  had  undertaken  to  appear  for  complamant,  is  not  shown.  Nor 
does  it  appear  that  an  answer  to  the  dispatch  was  requested,  noti- 
fying  complainant  whether  he  might  rely  upon  the  services  of  the 
attorney  thus  addi'essed.  He  should  have  procured  an  attorney 
who  agreed  to  give  the  matter  his  attention,  and  having  foiled  to 
do  so,  it  cannot  be  regarded  as  an  inevitable  accident  which  ordi- 
nary prudence  could  not  have  foreseen  and  avoided,  but  manifests  a 
want  of  the  most  ordinary  care  and  prudence.  The  demurrer  was 
therefore  properly  sustained. 

The  overruling  the  exceptions  to  the  answer  was  proper.  They 
questioned  the  sufficiency  of  the  answer  to  that  portion  of  the  bill 
which  referred  to  the  defense  at  law,  and  wliich  was  demurred  to 
by  defendants.  They  were  not  bomid  to  answer  that  portion  of 
the  bill  to  wliich  they  had  demurred,  while  it  was  pending  and 
undisposed  of  by  the  court.  If  the  demurrer  had  been  overruled, 
then  they  would  have  been  properly  required  to  answer  that  part 
of  the  bill,  but  until  that  was  done  it  constituted  a  sufficient  answer 
to  that  portion  of  the  l)ill  to  which  it  was  interposed.  The  answer 
is  m  other  respects  sufficient  and  unobjectionable. 

It  is  likewise  insisted  that  the  sale  was  void  because  two  separate 
disconnected  tracts  of  land  were  offered  for  sale  in  mass  and  not 
separately,  and  that  they  were  so  purchased  by  the  defendants  on 
one  bid  for  the  amoimt  of  the  judgment  and  costs.  The  certificate 
of  purchase  states  that  the  two  tracts  of  land  were  offered  for  sale 
at  pul)lic  vendue,  and  that  the  plaintiffs  in  execution  bid  the  sum 
of  $226.79  which  was  the  highest  and  best  bid  for  said  tracts  or 
lots  of  land,  and  they  were  struck  off  to  them  at  that  sum.  The 
return  of  the  sheriff  to  the  execution,  shows  that  the  tracts  were 
offered  separately,  and  that  there  was  no  bid  for  either,  and  that 
they  were  then  offered  for  sale  together,  when  they  were  struck  ofl' 
to  plaintiffs  in  execution,  on  their  bid. 

This  court  in  the  case  of  Day  v.  Graham,  1  Gilm.  R.  435,  say 
that  where  the  i)urchascr  of  a  number  of  separate  tracts  of  land  in 
mass,  is  the  plaintiff  in  execution,  and  before  he  conveys  to  another, 
the  court  Avill  set  aside  the  sale  upon  motion.    But  after  he  conveys 
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to  another  person,  or  where  a  thh'd  person  becomes  the  purchaser, 
the  court  will  not  determine  in  this  summary  way,  questions  which 
may  affect  the  rights  of  others  not  before  the  courts,  without  oppor- 
tunity of  explaining  away  circumstances  which  might  destroy  his 
title.  And  again  in  the  case  of  Stewart  v.  Owes  et  ah,  5  Gilm,  R. 
442,  this  court  say  :  "  Had  there  been  an  allegation  that  the  land 
was  woi-th  $1,000  at  the  time  of  sale,  instead  of  at  the  time  of  fihng 
the  bill,  such  allegation  in  connection  with  the  other  statements  m 
the  bill,  would  have  presented  a  clear  case  for  the  intervention  of  a 
court  of  equity,  for  it  would  never  be  allowable  for  an  officer  to 
sell  in  mass,  a  tract  of  land  worth  $1,000,  to  satisfy  an  execution 
for  less  than  thirty  dollars,  when  the  tract  was  susceptible  of  divis- 
ion, and  the  sale  of  a  small  part  would  have  satisfied  the  debt."  In 
this  case  the  evidence  shows  that  the  city  lot  was  well  improved 
and  was  worth  three  thousand  dollars  or  upwards,  and  the  land 
from  sixteen  hundred  to  twenty-four  hundred  dollars,  maldng  the 
aggregate  about  five  thousand  dollars.  Although  there  seems  to 
be  some  question  about  the  title  to  the  lot  and  some  incumbrance 
upon  the  land,  still  we  caunot  but  regard  the  sale  as  at  a  great  sac- 
rifice when  it  was  sold  for  only  about  two  hundred  dollars,  and  as 
bringing  this  case  fully  within  the  case  of  Stewart  v.  Oroes,  and  in- 
vests the  court  with  jurisdiction  to  gi'ant  relief  against  this  sale. 

The  bill  in  this  case  prays  an  injunction  to  prevent  the  execution 
of  a  deed  upon  this  sale,  and  for  general  rehef.  And  upon  the 
whole  record  we  are  of  the  opinion  that  the  complainant  is  entitled 
to  have  a  perpetual  injunction  against  the  sheriff"  and  all  others 
acting  for  him,  restraining  them  from  executing  a  deed  mider  the 
sale,  upon  his  paying  to  the  defendants  the  full  amount  of  the  judg- 
j  ment  and  costs  with  interest,  until  the  day  the  money  shall  be 
I  paid. 

\  Until  the  office  of  the  sheriff  was  declared  to  be  vacant  by  a  court 
of  competent  jurisdiction,  or  until  an  election  was  held  and  a  suc- 
\  cessor  was  elected  and  qualified,  the  deputies  of  Compher  might 
}|  we  thuik  discharge  the  duties  of  the  office.  The  fact  that  the  sheriff 
ill  had  absconded,  had  not  been  judicially  determined,  nor  had  a  suc- 
i  cessor  been  elected  and  quaUfied,  and  persons  hav^^ng  process  could 
[not  certainly  know  the  fact,  and  to  hold  that  because  he  had  ab- 
iiSconded,  that  the  deputies  ceased  to  have  power  to  act  when  he  ab- 
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scoiuled,  woiild  render  all  their  acts  void,  from  the  time  he  left  the 
county.  They  were  officers  de  facto  and  while  acting  as  such,  their 
official  acts  will  not  be  mquu'ed  into  in  a  collateral  proceeding,  and 
all  theh'  acts  must  be  held  to  be  binding  mitil  the  office  of  their 
pi'iucipal  was  vacated  by  a  direct  proceeding. 

This  disposes  of  the  assignment  of  errors  presented  by  both  the 
complainant  and  defendants,  and  no  error  is  perceived  requhing  a 
reversal  of  the  decree  of  the  Ckcuit  Com-t,  which  is  affii-med,  and 
that  complainant  have  sixty  days  from  the  date  of  the  affirmance 
of  the  decree  to  comply  with  its  terms,  and  perform  its  require- 
ments. 

Decree  affirmed. 


James  Van  Blaricum,  et  al,  Plaintiffs  in  Error,  v.  The  People, 
'  Defendants  in  Error. 

ERROR  TO  RECORDER'S  COURT  OF  THE  CITY  OF  CHICAGO. 

The  Supreme  Coui"t  will  not  inquire  into  the  reasons  why  the  legislatui'e  requires 
certain  conditions  in  a  recognizance. 

This  was  a  proceeding  by  scire  facias  to  recover  judgment  against 
bail,  impleaded  with  the  principal,  in  Recorder's  Com-t  of  Chicago. 

On  February  7,  A.  D.  1855,  the  grand  jury  of  said  court  returned 
a  bill  of  indictment  against  George  Van  Blaricum  for  the  crime  of 
larceny. 

Van  Blaricum  was  tried,  foimd  guilty,  and  sentenced  for  the  tir- 
ceny  aforesaid. 

He  then  sued  om-  a  -wi'it  of  error  to  said  Recorder's  Comt,  upon 
the  said  judgment  of  conviction,  and  obtained  a  supersedeas  upon 
condition  that  he  execute  a  supersedeas  bond,  which  he  accordingly 
did,  in  the  words  and  figures  following,  to  wit : 

"  Be  it  remembered,  that  on  the  8th  day  of  jMarch,  1855,  George 
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Van  Blaricum,  alias  George  Bancroft,  resident  of  Indianapolis, 
State  of  Indiana,  but  now  in  the  penitentiary  of  the  State  of  Illi- 
nois, in  Madison  county,  James  Van  Blaricum,  of  Indianapolis  afore- 
said, and  Floyd  Higgins,  of  Cook  county,  Illinois,  severally  acknowl- 
edged themselves  to  owe  to  the  People  of  the  State  of  Illinois,  the 
sum  of  twenty-five  hundred  dollars,  lawful  money,  to  be  made  and 
levied  of  theii*  several  goods,  chattels,  lands  and  tenements  respect- 
ively, if  the  said  George  Van  Blaricum  fail  in  the  condition  follow- 
ing, that  is  to  say  :  The  condition  of  the  above  obligation  is  such, 
that  whereas  the  said  George  Van  Blaricum,  alias  George  Bancroft, 
was,  on  the  22nd  day  of  February,  A.  D.  1855,  convicted  by  the 
Recorder's  Court  of  the  city  of  Chicago,  of  the  crime  of  larceny, 
and  sentenced  to  imprisonment  in  the  penitentiary  of  the  State  of 
Illinois  for  the  period  of  four  years  from  and  after  his  delivery  to 
the  warden  of  said  penitentiary  ;  and  whereas  the  said  George  Van 
Blaricum,  alias  George  Bancroft,  hath  sued  out  a  wi'it  of  error  to 
reverse  said  judgment  of  conviction,  from  the  Supreme  Court  of 
the  thu'd  grand  division  of  said  State,  and  whereas  the  Hon.  John 
D.  Caton,  one  of  the  Justices  of  the  said  Supreme  Court,  on  an  in- 
spection of  the  record  of  said  conviction,  hath  ordered  that  the  said 
writ  of  error  operate  as  a  supersedeas  of  the  judgment  aforesaid, 
and  that  the  said  George  Van  Blaricum,  alias  George  Bancroft,  be 
discharged  from  custody  under  said  judgment  of  conviction,  upon 
condition  that  he  execute  a  recognizance,  with  James  Van  Blaricum 
and  Floyd  Higgins  as  sureties,  conditioned  according  to  the  one 
hmidred  and  thirty-ninth  section  of  the  30th  chapter  of  the  Revised 
Statutes  of  the  State  of  Illinois,  entitled  '  Criminal  Jurisprudence,' 
approved  March  3rd,  1845.  Now  if  the  said  George  Van  Blaricum, 
alias  George  Bancroft,  shall  be  and  appear  before  the  Supreme 
Com-t  of  the  State  of  Illinois  for  the  third  grand  division,  to  be 
held  at  Ottawa  on  the  second  Monday  of  June  next,  and  submit  to 
such  order  as  the  court  may  make  in  the  premises  ;  and  further, 
that  he  will  be  and  appear  at  the  next  term  of  the  Recorder's  Court, 
at  the  com't  house  in  the  city  of  Chicago,  Cook  county,  Illinois,  on 
the  first  Monday  of  April  next,  and  at  each  subsequent  term  thereof, 
on  the  first  days  thereof,  until  the  determination  of  said  writ  of 
error,  and  shall  not  depart  either  of  the  said  courts  at  any  of  the 
terms  aforesaid,  without  the  leave  of  the  said  courts  respectively, 
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and  shall  submit  to  such  judgment  as  may  be  rendered  in  the  prem- 
ises, then  this  recognizance  to  be  void,  otherwise  in  full  force. 
"Witness  our  hands  and  seals  this  8th  March,  1855. 

Entered  into  and  approved  before  me,  this  9th  day  of  March,  A,  D.  1855. 

JOHN  R.  SWAIN, 

/Sheriff  Madison  County,  HI. 

Which  bond  was  filed  in  the  clerk's  office  of  said  Recorder's 
Court. 

The  following  forfeiture  was  entered  upon  the  said  supersedeas 
bond  : 

The  People,  Etc.,  ") 

'^^'  )■  Indictment  for  Larceny. 

George  E.  Van  Blaricum,        | 
Impleaded  with  Edward  Powers.  J 

This  day  came  the  said  People  by  Daniel  Mcllroy,  Esq.,  State's 
Attorney,  and  the  said  defendant  being  three  times  solemnly  called, 
comes  not,  nor  any  one  for  him,  but  herein  makes  default  ;  and 
James  Van  Blaricum  and  Floyd  Higgins,  securities  of  the  said 
George  E.  Van  Blaricum,  being  three  times  solemnly  called,  and 
demanded  to  produce  the  body  of  the  said  George  E,  Van  Blari- 
cum, but  faiUng  herein. 

It  is  ordered  by  the  court,  that  the  default  of  the  said  defendant, 
and  liis  securities,  be  entered  of  record,  and  that  the  said  recogni- 
zance be  taken  and  declared  as  forfeited,  and  that  a  5c^V■e  facias 
issue,  returnable  to  the  next  term  of  this  court,  requiring  the  said 
defendant  and  his  securities  then  and  there  to  appear  and  show 
cause  why  the  said  People  should  not  have  execution  of  said  recog- 
nizance, according  to  the  force  and  effect  thereof.  It  is  also  or- 
dered by  the  court,  that  a  cajnas  issue  for  the  bodies  of  the  said  defend- 
ant and  his  securities,  returnable  to  the  next  term  of  this  com't. 

On  May  1st,  1855,  the  scire  facias  was  issued  in  said  cause  in 
these  words  : 


,.} 


STATE  OF  ILLINOIS, 

COUNTY  OF  cook, 

City  of  Chicago. 
The  People  of  the  State  of  Illinois  to  the  Slieriff  of  Cook  County,  Grbkting  : 

"Whereas,  on  the  ninth  day  of  Mai-ch,  A.  D.  1855,  George  E.  Van  Blaiicum, 
James  Van  Blaricum  and  Floyd  Higgins,  by  J.  B.  Underwood,  his  attorney  in 
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fact,  appeared  before  John  R.  Swain,  sheriff  of  Madison  county,  State  of  Illinois, 
and  entered  into  a  recognizance  in  the  words  and  figures  as  follows,  to  wit :  Be  it 
remembered  that  on  the  8th  day  of  Mai'ch,  1855,  George  Van  Blaricum,  alias  George 
Bancroft,  resident  of  Indianapolis,  State  of  Indiana,  but  now  in  the  penitentiary  of 
the  State  of  Illinois,  in  Madison  county,  James  Van  Blaricum,  of  Indianapolis 
aforesaid,  and  Floyd  Higgins,  of  Cook  county,  Illinois,  severally  acknowledged 
themselves  to  owe  to  the  People  of  the  State  of  Illinois,  the  sum  of  twenty-five 
hundred  dollars,  lawful  money,  to  be  made  and  levied  of  their  several  goods, 
chattels,  lands  and  tenements  respectively,  if  the  said  George  Van  Blaricum  fail 
in  the  condition  following,  that  is  to  say :  The  condition  of  the  above  obligation  is 
such,  that  whereas  the  said  George  Van  Blaricum,  alias  George  Bancroft,  was, 
on  the  22nd  day  of  February,  A.  D.  1855,  convicted  by  the  Recorder's  Court  of 
the  city  of  Chicago,  of  the  crime  of  larceny,  and  sentenced  to  imprisonment  in  the 
penitentiary  of  the  State  of  Illinois  for  the  jjeiiod  of  four  years  from  and  after  his 
delivery  to  the  Warden  of  said  penitentiary  ;  and  whereas  the  said  George  Van 
Blaricum,  alia^  George  Bancroft,  hath  sued  out  a  writ  of  error  to  reverse  said 
judgment  of  conviction,  from  the  Supreme  Court  of  the  third  grand  division  of 
said  State,  and  whereas  the  Hon.  John  D.  Caton,  one  of  the  Justices  of  the  said 
Supreme  Court,  on  an  inspection  of  the  record  of  said  conviction,  hath  ordered 
that  the  said  writ  of  error  operate  as  a  supersedeas  of  the  judgment  aforesaid, 
and  that  the  said  Geoi'ge  Van  Blaricum,  alias  George  Bancroft,  be  discharged 
fi'om  custody  under  said  judgment  of  conviction,  upon  condition  that  he  execute  a 
recognizance,  with  James  Van  Blaricum  and  Floyd  Higgins  as  sureties,  condi- 
tioned according  to  the  one  hundred  and  thirty-ninth  section  of  the  30th  chapter 
of  the  Revised  Statutes  of  the  State  of  Illinois,  entitled  "  Criminal  Jurisprudence," 
approved  March  3rd,  1845.  Now  if  the  said  George  Van  Blaricum,  alias  George 
Bancroft,  shall  be  and  appeal-  before  the  Supreme  Court  of  the  State  of  Illinois  for 
the  third  grand  division,  to  be  held  at  Ottawa  on  the  second  Monday  of  June  next, 
and  submit  to  such  order  as  the  court  may  make  in  the  pi-emises  ;  and  further, 
that  he  will  be  and  appear  at  the  next  term  of  the  Recorder's  Court,  at  the  court 
house  in  the  city  of  Chicago,  Cook  county,  Illinois,  on  the  1st  Monday  of  April 
next,  and  at  each  subsequent  term  thereof,  on  the  first  days  thereof,  until  the  de- 
termination of  said  writ  of  error,  and  shall  not  depart  either  of  the  said  courts  at 
any  of  the  terms  aforesaid,  -without  the  leave  of  the  said  courts  respectively,  and 
shaR  submit  to  such  judgment  as  may  be  rendered  in  the  premises,  then  this 
recognizance  to  be  void,  otherwise  in  full  force. 
"Witness  our  hands  and  seals  this  8th  March,  1855. 

GEORGE  E.  VAN  BLARICUM.    [seal.I 
JAMES  VAN  BLARICUM.  [seal.] 

FLOYD  HIGGINS.  [seal.] 

Entered  into  and  approved  before  me,  this  9th  day  of  March,  A.  D.  1855. 

JOHN  R.  SWAIN, 
/Sheriff  Madison  County,  Illinois, 

Which  said  recognizance  was  duly  filed  in  the  office  of  the  clerk  of 
the  Recorder's  Court  of  the  city  of  Chicago,  on  the  12th  day  of 

I  March,  A.  D.  1855. 
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And  whereas,  at  the  April  term  of  said  Recorder's  Court  of  the 
city  of  Chicago,  begun  and  held  at  the  court  house  on  the  first 
Monday  of.April,  A.  D.  1855,  in  the  city  of  Chicago,  in  said  county 
of  Cook,  the  said  George  E.  Van  Blaricum  being  three  times 
solemnly  called  to  answer,  according  to  the  tenor  of  said  recogni- 
zance, came  not,  nor  any  one  for  him,  but  herein  failed  and  made 
default ;  and  the  said  James  Van  Blaricum  and  Floyd  Higgius 
being  three  times  solemnly  demanded  that  they  bruig  the  body  of 
the  said  George  E.  Van  Blaricum  into  court,  or  that  theu'  said 
recognizance  would  be  declared  forfeited,  came  not,  nor  any  one 
for  them,  nor  did  they  produce  the  body  of  the  said  George  E.  Van 
Blaricum,  but  made  default  herein,  Avhich  was  taken  and  entered 
of  record  against  the  said  George  E.  Van  Blaricum,  and  James 
Van  Blaricum,  and  Floyd  Higguis,  and  their  recognizances  declared 
forfeited.  Now  therefore,  we  command  you  that  you  summon  the 
said  George  E.  Van  Blaricum,  James  Van  Blaricum,  impleaded 
with  Floyd  Higgins,  if  they  shall  be  found  in  your  county,  persou- 
allj'  to  be  and  appear  before  the  Recorder's  Court  of  the  city  of 
Cliicago,  in  the  county  of  Cook  and  State  of  Illinois,  aforesaid,  ou 
the  first  day  of  the  next  term  thereof,  to  be  holden  at  the  couil 
house,  in  said  Chicago,  on  the  first  Monday  of  August  next,  theu 
and  there  to  show  cause,  if  any  they  have  or  can  shoM^  why  the 
forfeiture  aforesaid  should  not  be  made  absolute,  and  the  People  of 
the  State  of  Illinois  have  execution  to  make  the  amount  of  the 
same,  according  to  the  force,  form  and  efiect  of  the  said  recogni- 
zance. And  have  you  then  and  there  this  wi'it,  \vith  an  endorse- 
ment thereon  in  what  mamier  you  have  executed  the  same. 

Witness,  Philip  A.  Hoyne,  clerk  of  our  said  court,  and  the 
[seal.]     seal  thereof,  at  Chicago,  this  first  day  of  May,  A.  D. 
1855. 

P.  A.  HOYNE,  Clerk, 

Upon  A^hich  scire  facias  is  the  following  return  :    • 

"  Served  this  writ  on  the  within  named  Floyd  Higgins,  by  reading  to  him,  thia 
8rd  day  of  May,  1855.  The  within  named  George  E.  Van  Blaricum  and  James 
Van  Blaricum  are  not  to  be  found  in  my  county. 

JAMES  ANDREW,  Sheriff. 

By  F.  E.  BncKLBT,  Deputy.** 
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That  on  July  16th,  1855,  an  alias  scire  facias  issued  in  said  cause, 
which  is  in  all  respects  like  the  original.  To  this  alias  the  follow- 
ing return  was  made  : 

« 

"  The  within  named  George  E.  Van  Blaricum  and  James  Van  Blaricum  not 
found  in  my  county,  this  the  4th  day  of  August,  1855. 

JAMES  ANDREW,  STienff. 

By  T.  M.  Bradley,  Deputy.** 

On  December  1st,  1855,  a  judgment  was  rendered  upon  said 
scire  facias. 

The  following  are  the  errors  assigned : 

1.  Supersedeas  bond  void. 

2.  No  legal  forfeiture  of  said  bond. 

3.  The  said  writs  of  scM*e/ac/as  are  void. 

4.  The  court  erred  in  entering  up  judgment  against  the  said  Van 
Blaricum  alone. 

5.  The  court  erred  in  awarding  execution  against  the  said  Hig- 
gins  alone. 

6=  The  said  Higgins  is  no  party  to  the  said  writs  of  scire  facias. 
7.  General  assignment. 

R.  S.  Blackwell,  for  Plaintiffs  in  Error. 

C.  Haven,  District  Attorney,  for  the  People. 

Breese,  J.  We  see  nothing  substantially  defective  in  the  process 
or  proceedings  in  this  cause.  The  recognizance  entered  into  by  the 
parties  defendants,  was  in  pursuance  of  the  statute,  and  the  forfeit- 
ure entered  up  by  the  court,  was  in  pursuance  of  the  recognizance, 
and  the  scire  facias,  service  and  return  thereof,  in  conformity  to  the 
law  in  such  cases. 

It  is  not  for  the  court  to  inquire  why  the  statute  required  such  a 
condition  of  the  recognizance,  as  the  appearance  of  the  party,  it  is 
sufficient  to  know  that  it  did  require  it,  and  the  party  by  not  per- 
forming it  is  clearly  in  default.  We  see  no  error  in  the  record,  and 
afih'm  the  judgment. 

Judgment  affirmed. 
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George  G.  Sutherland  et.  al,  Appellants,  v.  Anson  Phelps, 

Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  declaration  upon  an  appeal  bond  is  sufficient,  which  avers  that  the  appeal  was 
not  prosecuted,  and  that  the  judgment  appealed  from  was  not  paid,  and  that 
the  judgment  was  affirmed.  It  need  not  be  averred  that  the  order  dismissing 
the  appeal  was  filed  in  the  court  from  which  it  was  taken. 

The  dismissal  of  an  appeal  is  equivalent  to  an  affirmance  of  the  judgment. 

An  averment  that  the  judgment  appealed  from  was  final,  or  that  the  judge  of  the 
court  from  whence  the  appeal  was  taken  approved  the  bond,  is  unnecessary. 

This  was  an  action  on  an  appeal  bond.  The  declaration  recites 
the  condition  of  the  bond,  and  avers  that  the  appeal  was  dismissed, 
that  the  judgment  was  affirmed,  and  that  the  same  was  remitted  by 
the  Supreme  Court  to  the  Cook  County  Com-t  of  Common  pleas ; 
that  execution  was  issued,  etc. 

The  defendants  below  filed  a  demurrer  to  this  declaration,  as- 
signing as  special  causes,  that  the  declaration  only  assigns  as  a 
breach,  that  appellants  "  did  not  prosecute  the  said  appeal ;"  that 
the  condition  set  forth  in  the  declaration  is  not  alleged  to  be  the 
condition  of  the  bond  ;  that  a  sufficient  breach  was  not  averred  ; 
that  an  affirmance  of  the  judgment  was  not  averred,  etc.,  etc. 

The  court  below  overruled  this  demurrer,  and  rendered  judgment 
for  plaintiff  below,  on  the  declaration. 

The  defendants  below  appealed. 

R.  F.  WiNSLOw  and  E.  Anthoxy,  for  Appellants. 
E.  A.  and  J.  Van  Buren,  for  Appellee. 

Breese,  J.  We  find  nothing  on  the  record  of  any  assignment 
of  errors  in  this  case,  except  the  general  error,  that  judgment  was 
rendered  in  fiivor  of  the  plaintiff  below,  when  it  should  have  been 
rendered  for  the  defendants. 

To  determine  this,  we  have  only  to  look  to  the  declaration  and 
the  proceedings  upon  it,  in  the  court  below.  The  declaration  was 
in  debt  on  an  appeal  bond,  and  on  demurrer  thereto,  it  was  assigned 
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as  cause  of  demurrer,  that  the  only  breaches  of  the  condition  of  the 
bond  are,  that  the  obKgors  did  not  prosecute  the  appeal. 

By  reference  to  the  declaration,  and  the  breaches  assigned,  it  will 
be  seen  that  there  is  an  express  averment,  that  the  defendants  did 
not  prosecute  the  appeal,  but  that  "they  have  not  paid  the  judg- 
ment so  appealed,  and  referred  to  in  said  bond." 

A  traverse  of  these  allegations,  so  far  from  presenting  an  imma- 
terial issue  as  m-ged  by  appellants,  would  present  the  very  marrow 
of  the  case,  and  if  maintained  by  appellants,  would  discharge  them. 

The  second,  third,  fourth  and  fifth  causes  of  demurrer,  are 
equally  groundless.  The  declaration  does  aver  that  the  condition 
set  forth  m  the  declaration,  is  the  condition  of  the  bond,  and  avers 
a  sufficient  breach  ;  that  the  appeal  was  not  prosecuted  but  dis- 
missed, and  the  judgment  not  paid,  and  it  is  distinctly  averred  that 
the  judgment  of  the  Common  Pleas  was  affirmed,  by  the  allegation 
that  the  judgment  of  the  plaintiff  was  affirmed,  which  by  reference 
to  the  preceding  allegations  in  the  declaration  is  sufficiently  certain, 
that  the  judgment  obtained  by  the  plaintiffs  in  the  Common  Pleas 
as  set  out  in  the  declaration,  was  the  judgment  meant.  "  That  is 
certain  which  can  be  rendered  certain,"  by  a  mere  reference.  It  is 
not  necessary,  it  should  be  averred  in  such  a  declaration,  that  the 
order  of  the  Supreme  Court  dismissing  an  appeal,  was  filed  in  the 
court  from  which  the  appeal  was  taken.  An  averment  that  such 
order  was  remitted  to  that  court,  is  sufficient. 

As  to  the  objection  that  the  declaration  contains  inconsistent 
allegations  in  tliis,  that  it  is  stated  that  the  appeal  referred  to  in 
the  declaration  and  in  the  condition  of  the  bond  was  dismissed,  and 
it  is  also  stated  that  the  judgment  of  the  Court  of  Common  Pleas 
was  affirmed. 

There  is  no  inconsistency  in  this.  This  court  has  said,  in  the 
case  of  McConnel  v.  Swailes,  2  Scam.  R.  572,  that  the  dismissal  of 
au  appeal  is  equivalent  to  a  regular,  technical  affirmance  of  the 
judgment  appealed  from,  so  as  to  entitle  the  party  to  claim  a  for- 
feitme  of  the  bond  and  have  his  action  therefor. 

As  to  the  objection  that  it  is  not  averred  in  the  declaration,  that 
"  the  judgment  appealed  from  was  a  final  judgment,"  we  can  only 
Ba}',  we  regard  such  an  objection  as  frivolous,  since  it  is  only  from 
final  judgments  or  decrees  an  appeal  can  be  taken. 
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And  so  of  the  last  objection,  that  it  is  not  averred  that  the  bond 
declared  on  was  approved  by  the  court.  This  was  wholly  unneces- 
sary, for  whether  approved  or  not  the  obligors  are  liable,  and  we 
would  mtend  it  was  approved,  if  necessary  to  sustain  the  judgment. 
We  are  inclined  to  tliink  these  objections,  so  groundless  as  they  are, 
were  made  rather  with  a  view  to  avoid  the  damages  consequent 
of  a  dismissal  of  the  appeal,  than  on  any  confidence  in  their 
soundness. 

We  affirm  the  judgment,  and  may  in  a  like  case,  hereafter,  assess 
damages,  as  in  case  of  a  delay  appeal. 

Judgment  affirmed. 


William  M.  Dodge,   Administrator  of  William    Doherty, 
Plaintiff  in  Error,  v.  Jacob  Mack,  Defendant  in  Error. 

ERROR  TO  PEORIA. 

The  death  of  a  defendant  in  execution,  after  its  delivery  to  the  sheriif,  but 
before  a  levy  under  it  by  him,  will  not  prevent  that  officer  from  proceeding  to 
levy  and  sell. 

This  was  a  judgment  by  confession,  upon  a  cognovit  in  vacation, 
December  22d,  1858,  on  note  for  $173.69,  dated  November  11th, 
1858,  due  at  forty  days,  with  exchange  on  New  York,  and  ten  per 
cent,  interest. 

Upon  this  judgment,  execution  was  issued  and  placed  in  the 
hands  of  the  sheriff. 

A  motion  was  filed  March  29,  1859,  to  stay  proceedings,  set 
aside  levy,  etc.,  for  the  following  reasons,  to  wit : 

1.  There  is  no  legal  judgment  to  warrant  the  execution. 

2.  Wilham  Doherty  departed  this  life  before  any  levy  had  been 
made. 

3.  The  goods,  chattels  and  property  levied,  were  in  the  actual 
possession  of  the  administrator,  peacefully  acquired  before  and  at 
the  time  of  the  making  of  the  levy. 
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4.  The  pleadings,  record  and  proceedings  are  otherwise  irregular 
and  contrary  to  law,  as  appears  by  the  same,  and  the  affidavit 
riled,  etc. 

Profert  was  made  of  the  letters  of  administration. 

There  was  an  affidavit  of  Wm.  M.  Dodge,  plaintiff  in  error, 
showing  that  execution  issued  December  22d,  1858,  which  was 
delivered  to  the  sheriif  on  the  next  day,  the  23d. 

That  no  levy  was  made  during  the  life  of  the  defendant. 

That  defendant  died  March  10th,  1859. 

That  sheriff  went  to  defendant's  store  on  the  14th  March,  1859, 
and  demanded  possession,  of  the  clerlis,  which  was  refused,  and  no 
levy  made. 

That  affiant  was  appointed  administrator  March  19,  1859,  and 
took  actual  and  peaceful  possession  of  the  property  in  question. 

That  on  March  21,  1859,  the  sheriff  broke  the  outer  door  of  the 
store,  and  seized  and  removed  a  portion  of  the  goods. 

The  affidavit  of  John  Bryner,  the  sheriff,  was  filed,  stating  that 
the  facts  stated  in  Dodge's  affidavit  are  subtantially  true. 

That  the  clerks  claimed  no  personal  interest  in  the  goods. 

That  affiant  offered  to  appoint  one  of  the  clerks  custodian,  but 
they  refused. 

That  he  ordered  said  clerks  out  of  the  store,  but  they  refused 
to  go. 

That  said  clerks  said  that  he,  the  sheriff,  could  have  ingress  and 
egress  at  his  pleasure. 

That  after  that  day  the  store  was  kept  closed  and  locked, 

That  he  indorsed  a  levy  on  the  14th  of  March,  and  "  considered 
himself  as  having  a  right  to  enter  and  take  away  the  goods  at  any 
time  thereafter." 

On  March  30,  1859,  the  motion  to  stay  proceedings,  set  aside 
levy,  etc.,  was  overruled  by  Powell,  Judge. 

The  errors  assigned  are  as  follows  : 

1.  There  is  no  legal  judgment  to  warrant  the  issuing  of  tho 
writ  of  execution. 

2.  The  levy  mentioned  in  said  proceedings  is  illegal  and  void. 

3.  The  property  seized  by  the  sheriff  was  the  property  of  the 
adrmnistrator  at  the  time  it  was  taken,  and  so  not  subject  to  any 
execution  against  said  William  Doherty. 
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4.  The  court  below  erred  in  overruling  the  motion  to  stay  pro^ 
ceedings  and  set  aside  the  levy. 

5.  The  record  and  proceeduigs  aforesaid  are  otherwise  irregular 
and  contrary  to  the  law  of  the  land. 

Chaeles  C.  Bonnet,  for  Plaintiff  in  Error. 

Beyan  &  Stone,  for  Defendant  in  Error. 

Walkee,  J.  At  common  law,  goods  and  chattels  were  bound 
from  the  teste  of  the  writ  of  Jieri  fada.s,  but  by  our  statute  they 
are  only  bound  from  the  deKvery  of  the  writ  to  the  sheriff.  The 
question  presented  by  this  record  is,  whether  the  death  of  the  de- 
fendant in  execution,  after  such  delivery,  and  before  a  levy,  will 
prevent  a  levy  and  sale  on  the  execution.  In  England,  and  many 
of  the  States  of  the  Union,  debts  due  by  judgment,  bond,  or  evi- 
denced by  a  writing  under  seal,  are  regarded  as  of  a  higher  dignity, 
than  debts  due  by  simple  contract,  and  are  given  a  preference  in 
payment  out  of  the  estate  of  the  deceased,  over  claims  due  by 
simple  contract.  While  under  our  statute  of  Wills,  no  such  dis- 
tinction is  made  on  account  of  the  form  of  the  evidence  of  indebt- 
edness. It  is  true  that  our  statute  has  divided  them  into  classes, 
but  bases  the  classification  on  different  grounds.  The  115th  section 
of  the  statute  of  Wills,  divides  all  demands  against  the  estate  of 
deceased  persons  into  four  classes:  "i^zVs^,  All  funeral  and  other 
expenses  attending  the  last  sickness,  shall  compose  the  first  class. 
Second,  All  expenses  of  proving  the  will,  and  taldng  out  letters 
testamentary,  or  of  administration,  and  settlement  of  the  estate, 
and  the  physician's  bill  in  the  last  illness  of  the  deceased,  shall  com- 
pose the  second  class.  T/m-d,  When  any  executor,  administrator  or 
guardiau,  has  received  money  as  such,  his  executor  or  administrator 
shall  pay  out  of  his  estate,  the  amount  thus  received  and  not  ac- 
counted for,  which  shall  compose  the  thu'd  class.  Fourth,  All  other 
debts  and  demands  of  whatever  Idud,  without  regard  to  quality  or 
dignity,  which  shall  be  exhibited  within  two  years  from  the  grant- 
iug  of  letters  as  aforesaid,  shall  compose  the  fourth  and  last  class." 
Thus  it  will  be  seen  that  Avhether  a  debt  be  due  by  judgment,  bond, 
or  simple  contract,  if  resort  is  had  to  the  mode  prescribed  by  this 
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statute  for  its  payment,  no  preference  is  given.  Yet  that  there  are 
rases  where  the  debt  may  be  collected  without  filing  the  claim,  and 
sharing  in  the  distribution  of  tlie  assets,  is  undoubtedly  true.  As 
where  the  creditor  holdis  a  mortgage  on  property  of  deceased,  or 
where  property  has  been  pledged  to  secure  the  payment  of  the 
debt,  or  where  there  has  been  a  recovery  and  an  execution  issued 
and  levied  in  the  lifetime  of  the  deceased,  in  each  of  these  cases,  the 
property  thus  bomid  may  be  sold  after  the  debtor's  decease,  in  sat- 
isfaction of  the  debt.  In  each  of  these  cases  the  creditor  has  ac- 
quired a  lien,  and  the  specific  property  has  been  appropriated  either 
by  the  debtor,  or  by  the  law,  for  its  satisfaction,  and  the  death  of 
the  debtor  can  m  nowise  affect  the  rights  of  the  creditor.  Then 
does  the  lien  acquired  by  a  delivery  of  the  Ji 67^ facias  to  the  officer 
bind  the  property  at  all  events,  or  only  upon  the  condition  that  a 
levy  is  made  in  the  lifetime  of  the  defendant  ? 

The  8th  sect.,  chap.  57,  R.  S.  1845,  provides  that  no  execution 
shall  bind  the  goods  and  chattels  of  any  person,  against  whom  such 
wi'it  shall  issue,  until  it  shall  be  deliA-ered  to  the  sheriff,  or  other 
officer,  to  be  executed,  and  this  section  is  a  transcript  of  the  16th 
sec,  29  Car.  2,  ch.  3,  and  under  that  statute  the  decisions  of  the 
English  courts  have  been  uniform,  that,  when  execution  has  been 
dehvered  to  the  sheriff  in  the  lifetime  of  the  defendant,  the  officer 
may  proceed  to  levy  and  satisfaction  although  the  defendant  may 
have  died  before  any  other  steps  wei-e  taken.  Parsons  v.  Gill,  1 
Ld.  Ray.  965  ;  Odes  v.  Woodward,  2  ib.  850 ;  Robinson  v.  Yonge, 
3  P.  Wm.'s  398  ;  Lord  Kinnaird  v.  Lyali,  7  East,  296  ;  Bragner 
V.  Langmead,  7  T.  R.  20 ;  2  Bac.  Abr.,  title  Execution,  C.  4.  The 
construction  given  to  the  29  Charles  the  2d,  is  that  the  provision 
was  intended  to  protect  purchases,  but  in  no  way  affected  the  rights 
of  the  parties  to  the  judgment.  And  this  was  the  obvious  intention 
of  the  legislature  in  adopting  the  8th  section  of  the  57th  chapter 
of  the  Revised  Statutes.  The  lien  created  by  the  first  section  of 
that  statute,  on  real  estate,  by  the  37th  section  of  the  same  chapter 
is  not  destroyed,  but  is  only  suspended,  by  the  death  of  the  defend- 
ant, for  one  year,  when  a  sale  may  be  had  by  gi^dng  notice  to  the 
executor  or  administrator  in  the  manner  prescribed. 

The  issuing  of  an  execution  and  placing  it  in  the  hands  of  the 
proper  officer,  by  which  the  hen  on  the  property  subject  to  execu- 
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tion  is  perfected,  is  the  commencement  of  execution,  whicli  being 
an  entire  thing,  may  be  completed  by  levy  and  sale  after  the  defend- 
ant's death.  And  while  it  is  true,  that  the  executor  or  adminis- 
trator takes  the  property  as  such,  by  grant  of  letters,  it  is  subject 
to  liens  and  in  the  same  situation  in  which  it  was  held  by  his  test- 
ator or  intestate.  If  it  is  incumbered  by  chattel  mortgage,  a  pledge 
or  other  lien,  he  takes  the  title  subject  to  such  burthens.  The  death 
of  the  debtor  does  not  discharge  the  lien.  If  a  levy  or  sale  were 
made  before  the  death  of  the  defendant,  it  will  be  conceded,  that, 
the  death  of  the  defendant  would  not  stop  the  officer  from  making 
a  sale  on  the  levy,  or  paying  over  the  money  realized  on  the  sale, 
and  yet  the  title  to  the  property  in  the  one  case,  or  the  money  in 
the  other,  would  not  be  vested  in  the  plaintiff.  The  title  m  the 
property  or  the  money  would  vest  in  the  executor  or  administrator 
by  grant  of  letters,  but  it  would  be  subject  to  the  payment  of  the 
debt  for  which  it  had  been  levied.  It  would  be  in  the  custody  of 
the  law,  until  sold,  and  the  money  paid  over,  and  the  personal 
representative  would  be  entitled  to  any  balance.  And  as  the  lien 
had  as  fully  attached  under  the  execution,  as  if  a  levy  had  been 
made,  or  a  mortgage  given,  or  a  pledge  perfected,  no  reason  is  per- 
ceived why  the  115th  section  of  the  statute  of  WiUs  should  destroy 
this  lien,  and  require  the  judgment  to  be  satisfied  out  of  the  assets 
as  other  debts,  any  more  than  it  does  these  other  liens.  And  we 
cannot  see  why,  if  this  lien  created  by  a  delivery  of  execution  to 
the  officer,  is  held  to  have  been  destroyed  by  the  defendant's  death, 
as  being  withm  the  statute  of  Wills,  that  the  same  should  not  be 
held  of  all  mortgage  and  other  specific  liens  of  every  description, 
which  would  be  manifestly  against  the  legislative  intention.  That 
act  undoubtedly  did  intend  to  prevent  preferences  of  any  other 
kind  than  those  therein  specified,  if  the  creditor  resorted  to  the 
probate  court,  for  a  satisfaction  of  his  debt.  That  court  could  not 
regard  such  lien,  but  could  only  direct  the  payment  as  that  of  any 
other  claim,  falling  within  the  same  class,  and  the  claimant  would 
have  to  look  to  his  other  securities,  to  acquire  a  preference.  Thfi 
law  favors  the  vigilant,  and  Avill  not  postpone  the  prior  in  right, 
even  to  a  superior  equity.  But  in  this  case,  it  is  a  question  between 
the  judgment  creditor,  and  the  administrator  acting  for  the  benefit 
of  ail  the  creditors  and  distributees,  who  have  not  a  superior  equity, 
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and  are  subsequent  in  right,  and  have  no  right  to  defeat  this  credi- 
tor or  even  to  postpone  his  remedy. 

We  are  for  these  reasons,  of  the  opinion  that  the  levy  of  the 
execution  on  these  goods  waa  regular,  and  that  the  court  below 
committed  no  error  in  refusing  to  quash  the  execution  and  levy, 
and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Paul  Riley,  Appellant,  v.  Andrew  Loughret,  Administrator 
of  the  Estate  of  Mary  Loughrey,  Appellee. 

APPEAL  from  BUREAU. 

It  is  no  defense  to  an  action  on  a  note,  that  it  was  given  to  the  payee  in  lieu  of 
three  other  notes,  given  to  the  husband  of  the  payee.  The  widow  might  be 
acting  as  executrix,  in  her  own  wrong,  or  might  be  the  heii" ;  in  either  case  the 
notes  surrendered  would  be  satisfied. 

When  there  are  several  counts  in  a  declaration,  and  a  special  plea  with  the  plea 
of  nil  debet,  it  is  error  on  overruling  a  demurrer  to  the  special  plea,  to  proceed 
to  render  judgment  upon  the  cause  of  action. 

This  was  an  action  of  debt,  commenced  by  appellee  against 
appellant,  in  the  Circuit  Court  of  Bureau  county,  to  the  January 
term,  1858. 

Appellee  filed  his  declaration  in  the  case,  containing  three  special 
counts,  and  the  common  counts. 

The  special  counts  are  on  a  sealed  note,  alleged  to  have  been 
given  by  the  appellant  to  Mary  Loughrey,  the  intestate,  on  the 
16th  of  February,  1852,  for  $184.18,  with  interest  at  ten  per  cent, 
fi'om  date. 

The  common  counts  are  for  money  had  and  received,  etc.,  to  the 
use  of  Mary  Loughrey,  the  intestate  ;  and  declaration  concludes 
with  averments  of  the  issuing  of  letters  of  administration  on  Mary 
Loughrey's  estate  to  the  plaintiff. 

Defendant  filed  four  pleas  with  notice  of  set-off,  to  wit :  Fu'st, 
nil  debet,  and  three  special  pleas. 
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The  plaintifT  demurred  to  all  the  pleas,  and  the  court  sustamed 
the  demurrer  to  the  special  pleas,  and  the  defendaut  asked  and 
obtained  leave  to  file  amended  pleas,  and  at  the  September  term, 
1858,  he  filed  an  amended  special  plea  to  the  first,  second  and  third 
counts  of  the  declaration,  alleging  that  the  notes  mentioned  in  said 
counts  were  one  and  the  same,  and  that  the  note  was  given  without 
any  valid  consideration  whatever  ;  that  the  note  was  given  mider 
the  following  circumstances  :  that  in  1848  defendant  gave  his  three 
several  notes  to  one  Loughrey,  husband  of  the  said  Mary  Loughrey, 
which  amounted  to  $300  ;  that  said  notes  were  given  for  a  valuable 
consideration,  and  remained  in  the  hands  of  the  said  Loughrey,  as 
his  property,  from  the  time  the  same  were  given,  until  his  (L.'s) 
death,  which  occurred  in  1853  ;  that  no  letters  of  administration 
or  testamentary  were  ever  issued  upon  the  estate  of  said  Loughrey, 
and  that  after  his  death,  the  notes  came  to  the  hands  of  said  Mary 
Loughrey,  without  any  legal  right  or  title  to  the  same  ;  and  that 
while  said  notes  were  so  wrongfully  in  the  hands  of  said  Mary,  she 
having  no  title  to  the  same,  the  defendant  renewed  said  notes,  and 
attempted  to  cancel  the  same  by  giving  to  the  plamtifi"  the  note 
sued  on,  in  lieu  of  said  three  old  notes  ;  that  the  consideration  of 
said  notes  sued  on,  in  the  declaration,  was  the  said  three  notes, 
made  to  said  Loughrey,  and  no  other  consideration  ;  and  that 
defendant  is  still  liable  for  the  amount  of  said  three  notes  to  the 
representatives  of  said  Loughrey's  estate,  and  that  said  Mary 
Loughrey,  of  whose  estate  plaintifi"  is  administrator,  had  no  legal 
right  to  cancel  the  old  notes  above  mentioned,  and  defendant  is 
still  liable  to  pay  the  amount  of  said  old  notes  to  the  legal  repre- 
sentatives of  said  Loughrey,  deceased,  etc. 

To  this  plea  plaintifi"  filed  a  demuiTer,  assigning  as  a  special  cause 
that  it  stated  conclusions  of  law  and  not  facts.  The  court  sus- 
tained the  demurrer,  and  the  defendant  abided  by  his  jjlea,  and 
Avithdrew  his  plea  of  the  general  issue,  and  notice  of  set-ofi".  The 
court,  without  the  intervention  of  a  jur}',  and  without  any  order  to 
the  clerk  to  assess,  and  without  the  cause  having  been  submitted  to 
the  com-t,  or  a  jury  Avaivcd,  considered  that  plaintifi"  ought  to  re- 
cover of  defendant  $184.18,  debt,  and  $121.24,  damages,  for  the 
detention  of  the  same,  and  rendered  judgment  against  defendaut  for 
$184.18   debt,  and  $121.24,  damages  and  for  costs.  ^ 
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The  defendant  prayed  an  appeal,  whicli  was  allowed. 

The  errors  assigned  are  as  follows  : 

1st.  The  court  below  erred  in  sustaining  the  demurrer  to  appel- 
lant's amended  plea. 

2nd.  The  court  below  erred  in  rendering  judgment  without  the 
intervention  of  a  jury,  and  without  an  order  to  the  clerk  to  assess. 

3rd.  The  court  erred  m  rendering  said  judgment  in  manner  afore- 
said. 

"W.  H.  L.  Wallace,  for  Appellant. 

Peters  &  Farwell,  for  Appellee. 

Breese,  J.  The  amended  special  plea  sets  up  no  legal  defense  to 
the  action  on  the  note,  even  if  it  was  well  pleaded.  A  surrender 
by  the  widow  of  the  payee  of  the  notes,  and  taking  the  note  sued 
on  to  herself,  would  be  good  and  binding  on  the  appellant  for  quo 
ad  hoc,  she  may  be  regarded  as  an  executrix  de  son  twt.  What- 
ever is  honestly  done  by  one  acting  in  that  character,  and  not  con- 
trary to  law,  is  binding  between  the  parties.  A  settlement  made 
in  good  faith  with  such  an  executor  is  valid.  Bacon's  Abr.,  Exec- 
utors and  Administrators,  27  ;  Hawhins  v.  Johnson,  4  Blackf.  21. 

But  there  is  another  ground  on  which  her  title  may  be  based. 
The  plea  does  not  allege  there  were  any  children  of  the  marriage, 
or  creditors,  and  we  will  intend  therefore,  there  were  none.  The 
widow  then,  is  the  heir  to  all  the  personal  estate  of  the  intestate, 
choses  m  action  included.  Bemg  such  statutory  hen-,  her  right  to 
the  notes  is  unquestioned,  and  her  surrender  of  them  and  taking 
the  note  sued  on  in  place  of  them  cannot  be  disputed. 

There  being  other  counts  in  the  declaration  besides  the  special 
count  on  the  note,  and  the  plea  of  nil  debet  having  been  pleaded, 
it  was  error  for  the  court  on  overruhng  the  demurrer  to  the  special 
plea,  to  give  judgment  in  chief,  and  assess  the  damages.  The  issue 
presented  by  the  plea,  should  have  been  tried  by  a  jmy,  and  the 
damages  assessed  by  them. 

For  this  error  the  judgment  is  reversed  and  the  cause  remanded 
;  for  further  proceedings,  in  conformity  to  this  opinion. 

Judgment  reversed. 
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James  W.  Garfield,  Appellant,  v.  John  G.  Douglass, 

Appellee. 

appeal  from  la  SALLE. 

The  entry  of  a  justice  of  the  peace,  in  his  docket,  cannot  be  controverted  by  parol 

testimony ;  the  record  is  more  trustworthy  than  parol  testimony. 
If  the  jiistice  acts  corruptly,  he  can  be  made  to  answer,  criminally  and  ci\Tlly. 

This  suit  was  commenced  before  a  justice  of  the  peace.     The 
plaintiff's  cause  of  action  was  the  following  note  : 


«  $100.  La  Salle,  June  14th,  1854 

Eight  months  after  date  I  promise  to  pay  to  the  order  of  John  Cole,  one  hun- 
dred dollars,  without  defalcation,  for  value  received,  at  the  Bank  of  Hemai 
Baldwin. 

J.  W.  GARFIELD." 


The  note  was  endorsed  to  plaintiff.  Garfield  denied  the  execu 
tion  of  the  note,  by  plea  in  ^vriting,  under  oath,  and  also  insisted 
that  a  former  suit  tried  before  that  time,  between  same  parties,  was 
a  bar  to  this  suit.  The  justice  decided  in  favor  of  Garfield,  and 
Douglass  appealed  to  the  Chcuit  Court. 

Defendant  gave  in  evidence  a  transcript  from  the  docket  of  Edwin 
R.  Moffatt,  police  magistrate  of  the  city  of  La  Salle,  in  said  county, 
which  was  as  follows  ; 

"  John  G.  Douglass    ' 
vs. 

James  W.  Garfield.    J      Nov.   25th,   1855.     Summons  issued! 
to  Robert  B.  Cogswell,  retm-nable  on  the  8th  day  of  December, '. 
1855,  at  1  o'clock,  P.  M.     Demand,  $100  ;  M.  Neustall,  security  j 
for  costs.    Summons  retm-ned,  served  by  reading  to  the  within  named ! 
defendant,  this  30th  day  of  November,   1855.     R.  B.  Cogswell, | 
ctjDst.     December  8th,  1855.     Suit  called  ;  parties  appear  ;  plair 
tifl'  declared  on  note  of  hand,  claimed  to  have  been  given  by  d€ 
fendaut  to  John  Cole,  dated  June  14th,  1854,  and  assigned  to  plainf 
tiff.     Defendant  made  oath,  by  affidavit,  that  he  did  not  execut 
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said  note,  and  it  apj)eared  in  court  that  the  note  had  been  altered. 
Plaintiff  failed  to  substantiate  the  contrary.  Judgment  for  defend- 
ant is  therefore  rendered  for  costs." 

Which  ti'anscript  was  certified  by  the  magistrate  in  due  form. 
The  plaintiff's  counsel  admitted  that  the  note  mentioned  in  said 
transcript,  is  the  note  which  has  been  given  in  evidence  in  this  suit. 

The  plaintiff  then  offered  in  evidence,  a  statement  of  D.  P.  Jenkins, 
which  was  as  follows ;  which  statement  it  was  agreed  should  be 
evidence : 

The  facts  of  this  cause,  so  far  as  I  loiow  them,  are  as  follows : 
On  the  trial  of  the  first  cause  between  the  parties,  I  acted  as  attor- 
ney for  the  plaintiff,  and  brought  suit  on  a  promissory  note.  De- 
fendant, Garfield,  appeared  and  plead  non  est  factum.  Issue  taken 
on  that,  and  trial  had.  After  hearing  the  evidence  the  court  (being 
E.  R.  Moffatt,  police  magistrate  of  the  city  of  La  Salle,)  intimated 
an  opinion,  or  expressed  an  opinion,  in  favor  of  the  defendant. 
Thereupon,  as  attorney  for  the  plaintiff,  I  asked  for  a  non-suit,  to 
the  granting  of  which  the  defendant,  by  his  attorneys,  objected,  on 
the  gi'ound  that  it  was  too  late,  and  after  some  httle  discussion,  I 
left,  and  before  any  final  opinion  was  announced.  Some  time  after 
that,  I  was  requested  to  go  to  Esq.  Moffatt's  office,  to  see  what  the 
trouble  was  about  the  plaintiff  getting  an  appeal,  and  I  went  over 
and  found  an  appeal  bond  ready,  and  understood  the  objection  to 
receiving  it  was,  that  it  had  not  been  offered  in  twenty  days.  I 
thereupon  examined  the  docket,  and  found  the  twenty  days  had 
expked,  the  judgment  ha^dng  been  rendered  on  or  abput  the  8th 
day  of  December,  1855,  and  it  was  then  about  the  1st  of  January, 
1856.  I  then  informed  Morris  Neustall,  the  party  that  was  offer- 
ing to  file  said  appeal  bond,  that  it  was  of  no  importance,  or  some- 
thing to  this  effect,  as  there  was  a  non-suit  rendered,  and  that  suit 
could  be  brought  again  on  the  same  note.  I  had  just  then  exam- 
ined the  docket  of  the  said  justice,  and  found  that  a  non-suit  had 
been  entered  some  few  days  thereafter.  I  commenced,  or  caused 
to  be  commenced,  another  suit  on  said  note,  before  Nicholas  Dun- 
can, another  justice  of  the  peace,  in  La  Salle  ;  and  when  I  was  in 
attendance  at  Duncan's  office,  to  try  said  cause,  was  the  next  time 
I  saw  the  cause  on  the  docket  of  the  said  E.  R.  Moffat,  and  look- 
|ing  it  over,  I  found  the  words  non-suit  had  been  erased,  and  the 
i  115 


102  OTTAWA, 

Garfield  v.  DouHass. 


word  defendant  inserted  instead,  and  perhaps  the  words  for  costs 
added,  but  I  am  not  sure  ;  and  on  trial  the  said  Duncan  decided  it 
was  not  competent  for  plaintiiF  to  prove  the  alteration  aforesaid, 
and  found  in  favor  of  defendant,  from  which  an  appeal  was  taken, 
and  is  the  same  cause  now  penduig  at  term  of  the  La  Salle  Circuit 
Court,  June  11th,  1857. 

To  the  introduction  of  which  testimony  the  defendant  objected  ; 
the  court  overruled  the  objection,  and  permitted  the  paper  to  be 
offered  in  evidence,  to  which  decision  the  defendant  then  and  there 
excepted. 

Among  the  errors  assigned  was  the  following  : 

The  court  erred  in  admitting  the  statement  of  D.  P.  Jenkins  as 
evidence. 

Glover  &  Cook,  for  Appellant. 

D.  L.  Hough,  for  Appellee. 

CAT0i>r,  C.  J.  The  entry  upon  the  justice's  docket  was  a  judg- 
ment in  bar ;  and  the  pohcy  of  the  law  forbids  that  parol  proof 
should  be  admitted  to  show,  that  the  justice  originally  entered  a 
judgment  of  non-suit  and  afterwards  changed  it,  to  a  judgment  m 
bar.  The  record  or  entry  of  the  justice,  is  higher  and  more  trust- 
worthy than  any  parol  CAddence  can  be.  If  one  record  is  opened 
to  be  questioned  by  parol  e^ddence  then  another  must  be,  and  all 
security  and  confidence  m  the  stability  of  records  are  gone.  If  the 
justice  corruptly,  or  from  improper  motives,  changed  the  origmal 
entiy  made  by  him,  he  may  be  prosecuted  both  civilly  and  crim- 
inally, but  the  record  must  stand  as  the  solemn  truth,  attesting  be- 
yond controversy  what  the  judgment  was,  which  the  justice  pro- 
nounced. 

This  is  not  like  the  case  supposed,  of  an  alteration  made  by  another. 
That  would  be  a  forgery  and  not  a  record  at  all,  rnd  might  be 
shown  as  well  of  a  record  in  this  court,  as  of  that.  The  parol  evi* 
deuce  was  improperly  admitted  ;  for  wliich  reason  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Lucius  L.  Day,  impleaded  with  Larkin  B.  Day  and  James  T. 
Robinson,  Appellant,  v.  Hugh  Gelston,  Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

[f  a  party  relies  upon  the  promise  of  a  witness  to  be  present  at  a  trial,  he  cannot 
obtain  a  continuance  if  the  witness  does  not  attend. 

If  three  parties  are  served  with  process,  and  only  one  appears  and  pleads,  the 
others  being-  in  default,  on  a  judgment  being  entered  against  the  party  plead- 
ing, if  he  appeals,  it  is  no  defence  to  either  of  the  others  that  such  appeal  is  pend- 
ing ;  that  fact  does  not  depiive  the  Circuit  Court  of  jurisdiction  as  to  the  other 
defendants.  In  such  a  case  a  scire  facias  need  not  be  issued  against  the  parties 
in  default ;  proceedings  can  be  had  against  them  upon  the  process  of  summons 
already  served 

Gelston  filed  his  declaration  in  Peoria  County  Court  against 
Lucius  L,  Day,  Larkin  B.  Day  and  James  T.  Robinson. 

The  declaration  has  one  count,  on  a  note  dated  November  25, 
1856,  for  $1,281.90  at  twelve  months. 

Appellant  filed  three  pleas. 

1.  General  issue. 

2.  Pajmaent. 

3.  That  the  note  sued  on  was  given  for  carpets,  which  at  the 
time  were  represented  and  warranted,  by  appellee,  to  be  sound  and 
in  good  order,  perfect  in  style  and  pattern  ;  and  that  appellant 
relied  on  the  warranty,  and  was  thereby  induced  to  pm-chase  the 
carpets.     That  the  carpets  were  unsound  and  rotten,  damaged,  torn, 

i  soiled,  injured  and  imperfect  in  style  and  pattern,  by  which  appel- 
lant sustained  damages  to  the  amount  of  $1,000,  which  he  offered 
to  off-set,  etc. 

I      Issue  was  joined  on  the  first  and  second  pleas. 

i      To  the  third  plea,  appellant  replied  that  he  did  not  make  any 

'  false,  fraudulent  or  deceitful  representations,  and  did  not  represent 
the  cai-pets  to  be  sound  and  in  good  order,  or  perfect  in  style  and 

I  pattern. 

The  second  replication  to  the  third  plea  was  withdrawn. 
At  the  June  term,  1858,  the  cause  was  continued  by  agreement 
of  the  parties. 

L      At  the  July  term,  1858,  Larkin  B.  Day  moved  for  a  continuance, 
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and  filed  his  affidavit  in  support  of  the  motion.     The  affidavit  was 
as  follows : 

L.  B.  Day,  on  oath  says,  that  he  cannot  safely  proceed  to  trial 
at  tliis  term  of  this  court,  on  account  of  absence  of  H.  C.  Willard, 
who  is  a  material  witness  for  him ;  that  he  expects  to  prove  by 
said  witness  that  the  carpets  mentioned  in  the  pleas  were  not  per- 
fect in  pattern,  etc. 

He  further  states  that  said  witness  is  a  resident  of  this  city,  and 
promised  deponent  to  attend  this  court  as  a  witness,  and  deponent 
relied  on  said  promise,  and  did  not  cause  him  to  be  summoned ; 
that  he  has  no  other  witness  by  which  he  can  so  fully  prove  the 
same  fact.  That  some  few  days  since  said  witness  left  the  city  of  I 
Peoria  unexpectedly  to  deponent,  and  before  deponent  had  any 
knowledo;e  of  such  intention  on  the  part  of  mtness,  and  before  de- 
ponent  had  a  summons  issued.  That  deponent  is  uiformed  ana< 
believes  said  witness  is  only  temporarily  absent,  and  vsdll  return  inj 
time  to  attend  at  next  term  of  this  court,  etc. 

The  court  overruled  the  motion,  and  defendant  excepted. 

The  court  then  called  the  case  for  trial,  aiid  a  jury  being  waived,! 
the  court  found  for  the  plaintift'  below,  and  rendered  judgment 
against  Lucius  L.  Day,  alone,  for  $551.95  ;  and  he  excepted. 

Lucius  L.  Day  entered  a  motion  for  a  new  trial,  which  was  oven 
ruled.  He  then  prayed  an  appeal,  and  filed  bond.  On  the  26tb 
day  of  July,  1858,  a  scire  facias  issued  for  Larldn  B.  Day  and 
James  T.  Roljinsou,  and  returned  served  July  29,  1858. 

Larkin  B.  Day  and  James  T.  Robinson  filed  two  pleas. 

1.  That  they  ought  not  to  be  made  parties  to  said  judgmei 
against  Lucius  L.  Day,  because  said  judgment  is  appealed  from  ai 
is  pending  in  the  Supreme  Court. 

2.  That  they  arc  not  indebted  to  said  Gelston. 
The  court  sustained  a  demurrer  to  the  first  plea,  and  defendanlj 

excepted. 

On  a  trial  of  the  cause  to  the  court,  the  plaintiff  below  ofieredif 
evidence  the  judgment  against  Lucius  L.  Day,  and  the  note  ;  tb 
defendant  excepted. 

The  court  then  ordered  L.  B.  Day  and  Robuison  to  be  made  pai 
ties  to  the  judgment,  and  the  latter  excepted. 

Appellant  now  assigns  the  following  errors  on  the  record  : 
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1.  The  coiu't  below  erred  in  overruliiio:  the  motion  for  a  contin- 
nance. 

2.  The  court  below  erred  in  rendering  judgment  against  appel- 
lant Tvithout  takins;  a  default  or  dismissing  the  cause  as  to  Larkin 
B.  Day  and  Robuisou. 

3.  The  judgment  was  too  much. 

4.  The  court  below  erred  in  overruhnor  a  motion  for  a  new  trial. 

5.  The  court  below  erred  in  sustaimng  the  demiu-rer  to  the  first 
plea  of  L.  B.  Day  and  Robinson. 

6.  The  court  below  erred  in  rendering  judgment  against  L.  B. 
Day  and  Robinson. 

7.  The  com-t  below  erred  in  not  extending  the  demurrer  back  to 
the  scire  facias. 

8.  The  court  below  admitted  improper  evidence  on  the  part  of 
the  appellee. 
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H.  Grove,  for  Appellant. 
H.  M.  Wead,  for  Appellee. 


Caton,  C.  J.  L.  B.  Day,  one  of  the  defendants  below,  moved 
for  a  continuance  of  the  cause  on  the  gi'ound  that  a  material 
witness  was  absent  who  had  promised  to  attend,  but  had  not  been 
suphoeuaed.  The  comi:  overruled  the  motion,  and  we  think 
properly.  If  a  party  chooses  to  take  the  promise  of  a  witness 
that  he  will  attend,  and  on  that  accoimt  neglects  to  suphoena  him, 
he  has  no  right  to  ask  a  continuance  on  accoimt  of  his  non-attend- 
ance. If  he  will  rely  upon  the  promise,  he  must  run  the  hazard 
of  its  being  broken. 

All  three  of  the  defendants  were  served  with  process.  L.  L. 
Day  alone  appeared  and  pleaded,  and  .upon  the  trial  the  issues 
were  found  against  him.  By  some  omission  no  default  was  taken 
against  the  other  defendants,  and  judgment  was  rendered  against 
L.  L.  Day  alone,  who  appealed  that  judgment  to  this  court.  A 
scii'e  facias  was  then  sued  out  to  the  next  term  of  the  Circuit  Comi 
against  the  other  defendants,  which  was  served  and  one  of  them  ap- 
peared and  filed  two  pleas,  first,  that  L.  L.  Day  had  appealed  the 
judgment  against  him  to  the  Supreme  Comt  where  it  was  still 
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pending,  and  second,  non-assumpsit.  To  the  first  plea,  a  demurrer 
was  sustained,  and  the  issue  on  the  second,  was  found  for  the  plain- 
tiff;  whereupon  the  com-t  made  the  two  last  defendants  parties  to 
the  judgment,  formerly  rendered  agauist  L.  L.  Day.  The  demm*- 
rer  was  properly  sustained  to  the  first  plea.  The  pendency  of  the 
appeal  upon  the  judgment  against  L.  L.  Day,  did  not  deprive  the 
court  below,  of  jurisdiction  as  to  the  other  defendants.  As  to  them, 
the  cause  was  still  undisposed  of  in  the  Circuit  Court,  and  it  stood 
continued  under  the  general  order,  and  it  was  unnecessary  to  have 
brought  them  in  by  scire  facias.  They  were  still  in  court,  and  at 
the  next  term  it  was  the  duty  of  the  court  to  dispose  of  the  case 
finally,  either  by  defaultmg  them,  or  trying  such  pleas  as  they 
should  present.  We  find  no  error  in  the  record,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Rock  Island  Railroad  Company,  Appel- 
lant, V.  Warren  W.  Whipple,  Appellee. 

appeal  from   PEORIA. 

In  this  State  the  common  law  writ  of  cei-tioran  may  issue  to  all  inferior  tribunals, 
where  such  tribunals  proceed  illegally,  and  there  is  no  mode  of  appeal  from 
such  tribunals,  or  other  way  of  reviewing  their  proceedings. 

On  such  a  writ  issues  of  fact  are  not  to  be  tried  ;  only  by  the  i-ecord  in  return  to 
the  wi'it,  are  the  questions  of  jurisdiction  or  regulai-ity  to  be  inquired  into. 

By  certiorari  the  evidence  taken  in  the  inferior  tribunal  is  not  to  be  brought  be- 
fore the  coui't,  nor  can  it  be  shown. 

The  corporators  of  a  railroad,  are  hable,  if  its  lessees  should  commit  a  trespass, 
So  if  the  road  is  operated  by  contractors,  while  constructing  it. 

The  fact  that  a  justice  of  the  peace  renders  a  judgment  in  debt,  in  an  action  of 
trespass,  is  no  ground  for  a  reversal — it  is  otherwise  if  rendered  in  the  Circuit 
Court. 

This  suit  was  commenced  in  the  Circuit  Court  of  La  Sallel 
county,  and  hj  change  of  venue  removed  to  Peoria  count}'. 

On  the  11th  December,  185G,  the  plaintifi"  filed  a  petition  in  the,^ 
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Circuit  Court  of  La  Salle  county,  for  a  common  law  writ  of 
certiorari  against  the  defendant,  for  the  purpose  of  reviewing  the 
decision  and  judgment  of  N.  Duncan,  a  justice  of  the  peace  of 
said  county,  rendered  in  fayor  of  the  defendant  against  the  plain- 
tiff, on  the  12th  November,  1853,  for  $71.20  and  costs. 

The  petition  states,  in  substance,  that  the  "  Chicago  and  Rock 
Island  Raih'oad  Company,"  were  duly  organized  imder  an  act  of 
27th  February,  1847,  and  an  act  of  February  7th,  1851.  That 
they,  during  the  year  1853,  were  constructing  and  operating  their 
said  road  by  contractors. 

That  Whipple  sued  plaintiffs  below  before  N.  Duncan,  a  justice 
of  the  peace  of  La  Salle  county,  in  November,  1853.  Upon  the 
summons  the  constable  returned,  that  he  had  served  the  same  by 
leaving  a  copy  with  George  H.  Buck,  an  agent  of  said  company, 
the  president  of  said  company  not  residing  in  his  county,  on  the 
7th  November,  1853. 

That  the  plaintiff's  claim  was  for  cattle  killed  upon  the  road 
before  that  time  ;  that  such  action  (trespass)  would  not  lie  against 
defendants  in  said  suit,  because  they  were  not  running,  controling 
or  managing  the  road,  but  the  same  was  run,  controled  and  man- 
aged by  Faruham  and  Sheffield,  contractors  to  build  the  same,  for 
their  own  use  and  profit.  That  the  justice  had  no  jurisdiction  of 
the  subject  matter  of  the  suit,  or  person  of  the  defendant ;  that 
the  said  petitioners,  nor  any  one  for  them,  appeared  before  the 
justice  upon  the  day  of  trial,  or  any  other  time  to  answer  to  said 
suit ;  that  Buck,  on  whom  the  process  was  served,  was  never  their 
agent,  and  that  there  never  was  any  service  of  process  on  peti- 
tioners, and  they  knew  nothing  of  the  suit  until  more  than  six 
months  had  elapsed  after  judgment  was  rendered  against  them,  and 
not  until  they  were  again  sued  upon  the  same  judgment  about  the 
middle  of  September,  1854.  Petition  fm-ther  states  that  the  judg- 
ment of  the  justice  is  unjust  and  erroneous,  and  prays  for  a  writ 
of  certiorari  to  bring  up  the  record  to  review  the  proceedings,  etc. 

The  petition  is  verified  by  affidavit. 

Writ  of  certiorari  was  issued  27th  December,  1856. 

At  the  December  term,  A.  D.  1857,  the  defendant  moved  to 
quash  the  wiit  of  certiorari  and  dismiss  this  suit  for  the  following 
reasons : 
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1.  No  common  law  writ  of  certiorari  lies  in  such  case. 

2.  The  facts  appealing  on  the  face  of  the  petition  in  said  causo 
do  not  authorize  the  issuing  of  any  such  writ. 

3.  The  transcript  and  papers  on  file  show  that  the  justice  decided 
correctly  in  said  cause. 

4.  By  return  of  said  justice  it  does  not  appear  that  said  justice 
has  committed  any  error  in  law. 

5.  The  justice  had  jurisdiction,  and  did  not  proceed  illegally,  so 
that  no  such  writ  hes. 

Upon  the  hearing  of  this  motion,  the  defendant's  counsel  ofiered 
to  prove  that  the  Chicago  and  Rock  Island  Railroad  Company  was 
not  m  existence  at  the  time  of  the  rendition  of  said  judgment  in  the 
court  below,  and  that  the  said  judgment  and  all  costs  had  been  fully 
paid,  since  the  rendition  of  said  judgment,  and  also  that  another 
suit  had  been  brought  on  said  judgment  below,  and  a  new  judg- 
ment rendered  upon  the  said  judgment  before  A,  Putnam,  a  justice 
of  the  peace  of  La  Salle  county,  on  the  30th  September,  1854,  for 
the  amount  of  the  said  judgment  and  costs,  by  which  subsequent 
judgment  the  defendant  insisted  the  said  original  judgment  had 
been  fully  satisfied,  and  merged  in  said  subsequent  judgment. 

The  com*t  rejected  the  evidence  ofiered,  dismissed  the  wi'it  of 
certiorari,  and  plaintifl"  excepted. 

The  errors  assigned  are,  that : 

1.  The  court  erred  m  sustaining  the  motion  to  dismiss  the  writ 
of  certiorari. 

2.  The  court  erred  m  rejecting  the  evidence  ofiered  by  the 
plaintiff. 

3.  The  court  erred  in  not  reversmg  the  judgment  of  the  justice 
of  the  peace,  and  in  not  rendering  judgment  for  the  appellant. 

N.  H.  Purple,  for  Appellant. 

D.  L.  Hough,  for  Appellee. 

Walker,  J.     By  the  English  practice  after  judgment  has  been 
rendered,  by  an  inferior  court,  the  conmion  law  writ  of  certiorari 
is  allowed,  for  the  purpose  of  ascertaining  whether  it  appears  from 
122 


APEIL  TERM,  1859.  108 

Chicago  and  Rock  Island  R,ailroad  Co.  v.  "Whipple. 

the  record,  that  the  inferior  court  had  no  jurisdiction,  or  lias  pro- 
ceeded illegally  in  the  cause.  When  it  appears  from  the  record 
returned  into  the  superior  coui"t,  that  there  was  a  want  of  jurisdic- 
tion, or  that  the  inferior  court  has  proceeded  contrary  to  law,  the 
practice  is  to  quash  the  judgment,  but,  m  such  cases  it  is  not  the 
practice  to  ascertain  from  extrinsic  evidence  whether  the  inferior 
court  had  jurisdiction  or  had  j)i'Oceeded  contrary  to  law,  but  to 
determine  these  questions  by  the  record.  By  the  practice  in  this 
State,  "the  common  law  writ  of  certioran  may  issue  to  all  inferior 
tribunals  and  jurisdictions,  in  cases  where  they  exceed  their  jm'isdic- 
tion,  and  in  cases  where  they  proceed  illegally,  and  there  is  no 
appeal  or  other  mode  given  to  dh-ectly  review  their  proceedings. 
These  are  the  only  instances  in  which  their  proceedings  can  be 
reviewed  on  ceriioraTV  DooUtlle  v.  Galena  and  Chicago  Union 
Railroad  Company,  14  111.  R.  381 ;  People  v.  Wilkinson,  13  111,  R. 
660.  The  Cii'cuit  Court  on  the  return  of  the  record  by  the  justice 
of  the  peace,  had  no  power  to  form  and  try  an  issue  of  fact,  in 
regard  to  the  jurisdiction  or  regularity  of  the  proceedings  of  the 
justice.  Those  questions  could  only  be  tried  by  the  record.  The 
cornet  could  not  review  the  evidence  heard  by  the  justice  nor  mquire 
into  the  correctness  of  the  decision  on  that  evidence.  It  is  no  part 
of  the  office  of  a  writ  of  certiorari  to  an  inferior  tribunal,  to  bring 
before  the  court  from  which  the  wi'it  issued,  the  evidence  heard  in 
the  court  below,  nor  can  the  com-t  receive  testimony  to  show  what 
that  evidence  was. 

To  hear  such  evidence,  and  reverse  or  affirm  the  judgment  in  tliis 
proceeding,  would  well  nigh  destroy  the  binding  effect  of  all  judg- 
ments of  justices  and  uiferior  jurisdictions.  Such  a  practice  would 
tend  to  increase  litigation,  unsettle  rights  acquired  under  such  judg- 
ments, and  would  virtually  give  an  appeal  in  all  cases,  at  any  time 
within  the  period  of  the  statute  of  limitations.  No  benefit  could 
result,  and  interminable  strife  would  be  the  inevitable  consequence 
of  such  a  practice.  The  Ch'cuit  Court  we  think  did  right  in  reject- 
ing the  evidence  offered  on  the  hearing  of  the  motion  to  quash  the 
writ  of  ce^iiorari. 

It  was  again  urged  that  the  appellants  could  not  be  held  respon- 
sible for  the  injmy  complained  of,  because  they  allege  that  the  com- 
pany was  not  organized  at  that  time.     The  petition  on  its  face 
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shows  that  they  were  then  having  then-  road  constructed,  and  they 
cannot  be  heard  to  say  that  they  were  assummg  rights  and  fran- 
chises under  their  charter,  and  yet  insist  that  in  then-  exercise  they 
may  exonerate  themselves  from  liabUity  for  injuries  inflicted  upon 
others.  By  their  owa.  showing  they  w^ere  constructing  this  road, 
by  persons  with  whom  they  had  contracted  for  that  purpose.  And 
the  fact  that  the  road  was  then  operated  by  these  contractors  can 
make  no  difiereuce.  These  contractors  derived  all  then"  authority 
from  the  company,  and  for  then*  tortious  acts  while  exercising  the 
franchises  granted  to  the  corporation  by  their  charts*,  the  company 
must  be  held  responsible.  Chicago,  /Si.  Paul  and  Fond  du  Lac 
Railroad  Company  v.  McCarthy,  20  111.  R.  385.  Nor  can  the 
appellants  insist  that  those  operating  the  road  were  lessees,  and  that 
they  are  thereby  released  from  liability  for  their  ^vi'ongful  acts,  as 
the  lessees  occupy  the  relation  of  servants  of  the  company,  as  to 
third  persons.  A  railroad  company  cannot  free  themselves  from 
liability  by  leasing  their  road  to  others.  OJdo  and  Mississippi 
Railroad  Company  \.  Dunbar,  20  111.  R.  623.  It  then  follows  that 
the  responsibihty  of  the  appellants  was  the  same  whether  the  road, 
at  the  time  the  injury  was  done,  was  being  operated  by  themselves, 
theii"  servants,  agents,  lessees,  or  the  contractors  for  its  construction, 
And  if  the  record  of  the  justice  of  the  peace  showed  that  the 
action  was  brought  for  a  cause  in  which  he  had  jurisdiction,  then  it 
would  be  error  in  the  Circuit  Court  to  quash  the  judgment.  And 
from  this  record  it  appears  that  the  action  was  brought  for  a  tres- 
pass to  personal  property,  and  the  statute  expressly  confers  such 
jurisdiction  upon  justices  of  the  peace. 

The  service  of  the  process  in  this  case  was  strictly  in  comphance 
with  the  requirements  of  the  act  of  8th  February,  1853,  (Sess. 
Laws,  p.  258,)  and  is  similar  to  the  service  in  the  case  of  these 
appellants  against  Mary  Fell,  post,  decided  at  the  present  term  of 
this  court,  in  which  the  service  was  held  to  be  sufficient.  This 
objection  is  therefore  not  ■well  taken. 

The  fact  that  the  action  was  trespass  and  the  judgment  was  iu 
debt,  while  it  is  not  strictly  formal,  is  not  ground  for  a  reversal  as 
has  been  repeatedly  held  by  this  court,  where  the  action  originated 
before  a  justice  of  the  peace.  Although  it  is  otherwise  in  causes 
originating  in  the  Cu'cuit  Com't. 
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Upon  the  whole  record  m  this  case  no  error  is  perceived  requir- 
ing the  judgment  of  the  Circuit  Court  to  be  reversed,  and  the 
same  is  therefore  affirmed. 

Judgment  affii^ied. 


Henry  Sidders,  Appellant,  v.  Jacob  Riley,  Administrator 
of  Andrew  B.  Hume,  deceased,  Appellee. 

APPEAL  FROM  ROCK  ISLAND. 

It  is  competent  for  a  party  to  show  that  the  consideration  expressed  in  a  deed 
applied  only  to  a  part  of  the  land  described  in  it,  the  vendor  not  pretending  i& 
have  a  title  to  some  of  the  land  referred  to  in  the  deed. 

This  was  an  action  of  assumpsit  commenced  in  Rock  Island 
Circuit  Court  by  said  Sidders  against  said  Riley  as  such  adminis- 
trator, on  a  promissory  note  for  $750,  given  by  said  Hume  to 
Sidders. 

Declaration  contains  three  counts  :  first  two,  charge  defendant  as 
administrator,  and  third,  a  promise  to  pay  on  his  part. 

The  defendant  filed  several  pleas,  upon  which  issues  were  made 
up. 

Defendant  read  in  evidence  the  deed  from  Sidders  and  wife  to 
Andrew  B.  Hume,  and  also  the  record  and  papers  in  the  chancery 
suit  referred  to  in  the  pleas,  without  objection,  and  rested. 

PlaintiiF  then  ofiered  to  prove  that  at  the  time  plaintiff  made 
said  deed  to  Hume,  he  informed  Hume  that  he  had  no  title  to  the 
north  half  of  said  quarter  section.  Defendant  objected.  Court 
sustained  objection,  and  plaintiff  excepted. 

Plaintiff  then  offered  to  prove  that  the  note  sued  on  was  given 
for  said  south  half  and  certain  farm  stock,  goods  and  chattels,  at 
the  same  time  sold  and  delivered  to  Hume,  and  that  the  north 
half  was  no  part  of  the  consideration  for  the  note.  Defendant 
objected.     Court  sustained  the  objection,  and  plaintiff  excepted. 

Plaintiff  then  offered  to  prove  that  the  $1,500  mentioned  in  the 
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deed  referred  to  iii  the  pleas,  was  the  consideration  for  the  said 
south  half,  farm  stock,  goods  and  chattels,  and  that  no  value  was 
put  upon  or  price  agreed  to  be  paid  for  the  north  half.  Defendant 
objected.     Coui"t  sustained  objection,  and  plaintiff  excepted. 

Plaintiff  then  offered  to  prove  that,  after  said  deed  was  signed 
and  sealed,  and  before  delivery  thereof,  it  was  agreed  by  the  par- 
ties thereto,  as  a  condition  of  the  delivery,  that  the  grantee  should 
have  no  recourse,  right  or  remedy,  upon  the  covenants  in  said 
deed,  except  so  far  as  they  applied  to  the  south  half  so  conveyed. 
Defendant  objected.  Court  sustained  objection,  and  plaintiff  ex- 
cepted. 

Jury  found  for  plamtiff,  $283.12. 

Plaintiff  moved  for  a  new  trial.  Court  overruled  the  motion, 
and  plaintiff  excepted. 

The  errors  assigned  are  : 

1st.  Excluding  the  evidence  offered  by  plaintiff  below. 

2nd.  Overruling  motion  for  new  trial. 

3rd.  Verdict  and  judgment  should  have  been  for  the  plaintiff 
below,  for  the  whole  amount  due  on  the  note. 

Leland  &  Leland,  and  E.  E.  Dean,  for  Appellant. 

Glover  &  Cook,  for  Appellee. 

Breese,  J.  The  rule  contended  for  by  the  counsel  for  appellee 
cannot  be  denied,  but  its  application  to  the  present  case  may 
well  be. 

We  do  not  understand  the  testimony  offered  by  the  plaintiff  in 
its  various  phases  as  presented  by  him,  contravened  the  rule  that 
the  terms  of  an  instrument  in  wi'iting  cannot  be  varied  by  parol 
evidence. 

It  has  been  decided  by  this  court,  that  it  is  competent  for  a  party 
to  show  a  different  consideration  from  the  one  stated  in  the  deed 
as  between  the  parties  to  it,  under  peculiar  circumstances.  lunzie 
V.  Penrose,  2  Scam.  R.  515.  In  that  case  the  party  was  permitted 
to  show  that  the  consideration  expressed  in  a  deed  for  two  lots  of 
ground,  was  in  reahty,  the  consideration  for  one  only. 

So  it  is  universally  held,  that  a  deed  absolute  on  its  face,  may  be 
shown  by  parol  to  have  been  intended  as  a  mortgage. 
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All  that  the  plaintiff  proposed  to  prove  was,  that  when  defendant 
received  the  deed,  it  was  with  the  express  knowledge  and  under- 
standing that  the  consideration  of  fifteen  hundred  dollars  expressed 
in  it  applied  only  to  the  south  half  of  the  quarter  section,  the  de- 
fendant well  knowing  at  the  time,  that  the  plaintiff  had  no  title  to 
the  north  half  and  did  not  pretend  to  sell  and  convey  any  title  to 
that  half.  The  defendant  accepted  the  deed  with  that  understand- 
ing, and  it  is  competent  for  the  plaintiff  to  show  this  by  parol. 

In  the  case  of  Allen,  Adm^r,  v.  Lee,  7  Indiana  Rep.,  it  was  held 
that  parol  evidence  may  be  given,  not  to  conti-adict  the  terms  of  a 
written  warranty,  but  to  show  that  the  property  was  taken  by  the 
purchaser  subject  to  incumbrances  which  he  knew  to  exist  at  the 
time  of  the  purchase,  though  they  were  not  mentioned  in  the  deed, 
and  there  was  a  warranty  against  incumbrances.  And  so  in  the 
case  of  Leland  v.  Stone,  10  Mass.  Those  cases,  in  principle,  do 
not  differ  in  any  essential  particulars  from  this.  The  jury  returned 
a  verdict  for  the  plaintiff  for  a  part  of  his  claim.  It  seems  to  us, 
if  he  was  entitled  to  recover  at  all,  he  should  recover  the  amount 
of  the  note  and  interest,  if  he  makes  out  his  case. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Abner  B.  Page,  Appellant,  v.  Elijah  Davidson,  Appellee. 

APPEAL  FROM  WARREN. 

An  executor,  authorized  to  lease  premises,  wiio  has  no  estate  in  the  premises, 
cannot  maintain  an  action  for  waste.  Such  action  must  be  by  a  reversioner 
in  fee. 

An  executor  may  maintain  an  action  upon  covenants  in  the  lease,  against  com- 
mitting waste. 

This  was  an  action  of  trespass  on  the  case  commenced  on  4th 
March,  1857,  by  the  appellee  against  the  appellant  in  the  Cii'cuit 
Court  of  Warren  county.     The  case  was  tried  by  a  jury  before 
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Thompson,  Judge.  Judgment  was  rendered  for  the  appellee  foi 
the  sum  of  $84.50  and  costs.  The  appellant  brings  the  case  to  this 
court  by  appeal. 

The  declaration  in  the  first  six  counts  set  out  that  the  appellant 
was  the  tenent  of  the  appellee,  by  virtue  of  a  certain  lease,  which 
is  set  out  hoec  verba  in  the  4th  count,  as  follows  : 

"  Articles  of  agreement  made  and  entered  mto  on  this  seventh 
day  of  July,  eighteen  hundred  and  fifty-five,  between  Elijah  David- 
son, executor  of  the  last  will  of  Richard  Ragland,  deceased,  and 
Abner  B.  Page,  as  follows,  to  wit :  the  said  E.  Davidson  has  this 
day  leased  to  the  said  Page  the  farm  on  which  the  said  Ragland 
resides,  on  the  south-west  quarter  of  section  eighteen,  in  township 
number  eleven  north  of  the  base  line,  of  range  one  west  of  the 
fourth  principal  meridian,  for  the  term  of  four  years  from  the  first 
day  of  March  next,  for  the  sum  of  two  dollars  per  acre,  to  be  paid 
on  or  before  the  first  day  of  January  of  each  year.  The  said  A. 
B.  Page  is  to  have  full  possession  of  the  house  and  out-buildings, 
together  with  all  the  improvements,  and  shall  have  hberty  to  use 
any  down  timber  which  is  not  suitable  for  saw  timber  or  making 
rails,  for  fire  wood,  but  shall  not  cut  any  green  or  standing  timbei 
for  that  purpose,  but  in  case  any  repairs  shall  be  necessary  to  bt 
made,  it  shall  be  the  duty  of  the  said  Page  to  inform  the  said  David 
son,  who  ^vill  have  the  same  made  and  paid  for  out  of  the  rent. 
The  said  Page  also  agrees  to  pay  all  taxes  or  'assessments  which 
may  at  any  time  be  levied  on  said  land,  either  by  the  State  of  lUi 
nois  or  the  county  of  Warren,  within  the  said  term  of  four  yeai*? 
from  the  said  first  day  of  March  next,  and  to  deliver  to  the  said 
Davidson,  or  the  person  entitled  to  the  peaceable  possession,  all 
said  premises  at  the  expiration  of  the  said  term  of  four  years.  In 
testimony  whereof,"  etc. 

That  while  the  appellant  was  in  possession  of  said  premises, 
by  virtue  of  the  lease,  as  the  tenant  of  the  appellee,  he  cut  down 
trees,  tore  doAvn  a  hewed  log  barn  and  corn  crib,  and  converted 
them  to  his  oavu  use,  thereby  injm*ing  the  reversionary  interest  of 
the  appellee  in  the  leased  premises. 

The  seventh  count  is  an  ordinary  trover  count  for  convei-ting 
trees,  logs,  frame  timber,  and  hewed  timber,  the  goods  and  chattels 
of  the  appellee. 
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To  the  first  six  counts  the  defendant  mtei*posed  two  pleas,  num- 
bered three  and  four  as  follows,  to  wit : 

"  3.  And  the  said  defendant  comes,  etc.,  and  says  that  the  said 
Elijah  Davidson,  executor  of  the  estate  of  Richard  H.  Ragland, 
deceased,  was  not  at  the  time  of  the  said  several  supposed  grievances 
set  out  in  the  first  six  counts  of  the  said  plaintiff's  declaration, 
seized  of  a  reversionary  interest  in  and  to  the  land  described  in  said 
counts  of  said  declaration,  as  is  averred  in  said  declaration,  and  of 
this  he  puts  himself  on  the  countiy. 

"4.  And  for  further  plea,  etc.,  because  he  says  that  the  said 
tract  of  land,  described  in  said  plaintiff's  declaration,  at  the  time 
when,  etc.,  was  the  close,  soil,  and  freehold  of  the  said  defendant, 
wherefore  the  said  several  supposed  grievances  in  the  first  six  counts 
in  plaintiff's  declaration,  were  committed  by  defendant,  as  he  law- 
fully might,  etc.     And  this,  etc." 

To  each  of  these  pleas  the  appellee  demurred  generally.  The 
court  sustained  the  demm'rer,  and  the  appellant  stood  by  his  pleas. 

The  defendant  also  plead  the  general  issue  to  the  whole  declara- 
tion, on  which  issue  was  joined. 

On  the  trial  the  plaintiff  proved  the  execution  of  the  lease  before 
set  forth,  and  offered  to  read  it  in  evidence.  The  defendant  objected, 
but  the  court  overruled  the  objection  and  the  defendant  excepted. 

The  plaintiff  called  several  mtnesses,  who  testified  as  to  the  waste 
committed,  etc. 

The  defendant,  in  support  of  the  issues  on  his  part,  read  in  evi- 
dence, a  will  of  Richard  H.  Ragland,  dated  25th  July,  1839,  and 
probated  in  "Warren  county,  25th  November,  1839. 

The  will,  so  far  as  it  relates  to  the  premises,  contains  the  follow- 
ing provisions,  to  wit  : 

"  Third.  I  give  and  bequeath  to  my  beloved  wife,  Nancy  Rag- 
land, all  my  household  and  kitchen  furnitm*e  of  every  name  and 
form,  and  the  farm  on  which  I  now  live,  to  her  own  proper*  use, 
benefit  and  behoof,  so  long  as  she  remains  my  widow." 

"  Fifth.  It  is  my  desire  that,  as  soon  as  my  youngest  hen-  shall 
arrive  at  lawful  age,  all  my  lands,  tenements,  and  improvements 
on  real  estate,  of  which  I  die  possessed  (except  the  farm)  be  either 
di\dded  and  set  apart  to  each  of  my  heirs  in  equal  value,  or  that 
the  same  be  sold  and  the  proceeds  equally  divided  between  them, 
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as  shall  seem  best  to  my  executors.  And  upon  the  death  or  mar- 
riage of  Nancy  Ragland,  my  widow,  the  farm  on  which  I  live,  to 
be  divided  by  lot,  or  sold  by  my  executors  as  my  other  lands,  and 
divided  as  aforesaid  ;  but  should  her  death  or  marriage  take  place 
before  the  youngest  heir  arrives  at  lawful  age,  /  desire  that  my  ex- 
ecutors  lease  the  farm  for  the  support  of  the  faraily  during  their 
minority  J'^ 

Isaac  Murphey,  Peter  Butler,  and  the  plaintiff,  were  named  as 
executors,  and  they  all  entered  upon  the  discharge  of  their  duties. 

It  was  then  admitted  by  the  parties  that  Ragland  died  seized 
and  in  the  actual  possession,  as  his  homestead,  of  the  land  described 
in  the  declaration  and  lease.  That  the  plaintiff  w^as  the  only  sur- 
viving executor  at  the  commencement  of  the  suit.  That  the  widow 
married  Alvan  Arrowsmith  ten  years  before  suit  commenced.  That 
the  said  Ragland  left  as  his  only  children  and  heirs,  George  Rag- 
land, Mary  Smith,  Sarah  Ragland,  John  L.  Ragland,  Joel  E.  Rag- 
land, Robert  Ragland,  Daniel  W.  Ragland,  and  Lucinda  Ragland. 
That  Sarah  married  one  Burnett  seven  or  eight  years  before.  That 
Lucinda  married  one  Hamilton.  That  the  children  are  all  of  age 
except  Daniel  W.  Ragland,  who  will  become  of  age  in  the  mouth 
of  March,  1860.  That  Lucinda  died  four  or  five  years  before,  leav- 
ing two  children ;  and  George  Ragland  died  foui-  years  before, 
leaving  one  child. 

It  was  further  admitted  that  the  land  described  in  the  declaration 
and  lease  is  the  same  designated  in  the  will  as  "my  farm,"  and 
that  the  plaintiff  claims  to  recover  by  virtue  of  his  being  sm'viving 
executor,  and  his  lease,  and  that  he  has  no  other  claim  or  title  to 
the  land. 

The  defendant  then  offered  in  evidence  deeds  properly  acknowl- 
edged, proving  the  conveyance  in  fee  by  three  of  the  childi-en  and 
heirs  of  Richard  H.  Ragland,  deceased,  of  three-sevenths  of  the 
premises  described  in  the  declaration  ;  two-sevenths  before  the  date 
of  the  lease,  and  the  other  seventh  a  few  days  after  the  date  of  the 
lease,  and  before  any  of  the  acts  complained  of  m  the  declaration  ; 
but  the  court  excluded  the  evidence,  to  which  the  defendant  ex- 
cepted. 

The  com't  gave  instructions,  at  the  request  of  plaintiff,  to  each 
of  wliich  the  defendant  objected  and  excepted,  as  follows,  to  wit : 
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1.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
leased  the  premises  described  in  the  plaintiff's  declaration,  of  the 
plaintiff,  for  four  years,  as  set  forth  m  the  lease  read  in  evidence, 
and  that  the  defendant  committed  the  grievances  complained  of  ui 
the  declaration,  the  plaintiff  is  entitled  to  recover. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  lease  was 
made,  and  that  defendant  holds  under  it,  then  the  plaintiff  has, 
as  to  this  defendant,  a  reversionary  interest  in  the  premises,  and  is 
entitled  to  recover  in  the  case,  if  he  has  proved  an  injury  to  such 
reversionary  interest,  if  committed  by  defendant. 

3.  By  the  will  read  in  evidence  in  this  case  the  heirs  have  no 
right  to  exercise  ownership  over  the  land  until  it  shall  have  been 
divided  or  sold  by  the  executor,  according  to  the  terms  of  the  will. 

4.  That  in  this  case  the  plaintiff,  if  he  recovers,  will  hold  the 
money  recovered  in  trust  for  the  persons  entitled  to  receive  it  under 
the  will,  as  much  so  as  if  it  was  a  suit  upon  a  note  of  hand  for 
money  belonghig  to  such  devisees. 

5.  That  there  are  no  heirs,  and  can  be  no  heirs,  to  receive  the 
farm  as  such,  but  the  heirs  take  as  devised  under  the  will,  and  can 
inherit  or  take  the  property  only  by  the  will,  and  in  the  manner 
named  in  the  will. 

6.  That  the  will  read  m  evidence  in  this  case  does  not  affect  the 
right  of  the  plaintiff  to  recover. 

7.  If  the  plaintiff  has  proven  the  facts  alleged  m  the  declaration, 
his  right  to  recover  m  this  case  caimot  be  defeated  by  the  will. 

The  court  then  refused  to  give  instructions  at  the  request  of  the 
defendant,  (to  which  the  defendant  excepted,)  to  wit : 

2.  If  the  jury  believe,  from  the  evidence,  that  the  only  claim  and 
title  held  by  the  plaintiff  to  the  premises  described  in  the  declara- 
tion was,  by  virtue  of  his  being  executor  of  Richard  H.  Ragland, 
and  that  his  interest  and  title  terminates  with  the  lease  by  him  to 
jthe  defendant. 

;     3.  The  plaintiff  cannot  maintain  this  action  by  vh'tue  of  any 
right  or  power  conferred  by  the  will  read  in  evidence. 

4.  The  will  read  in  evidence  does  not  confer  any  right  upon  the 
:  plaintiff  to  maintaiu  an  action  for  damages  to  the  reversionary  in- 
terest in  the  premises  described  m  the  declaration. 

5.  By  the  wUl  read  in  evidence  and  the  admitted  facts,  the  legal 
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title  to  the  premises  •would  descend  to  the  heirs  of  Richard  H.  Rag- 
land,  according  to  the  provisions  of  the  will,  and  if  the  jury  believe, 
from  the  evidence,  that  the  plaintiff's  right  to  the  land,  as  executoi-, 
terminates  "svith  the  lease  by  the  plauitiff  to  defendant,  then  the 
plaintiff  cannot  recover  for  damage  done  to  the  land  and  freehold. 

6.  If  the  jury  beheve,  from  the  evidence,  that  the  plaintiffs  in- 
terest in  the  land  m  suit  was  Kmited  to  and  expired  in  March,  1860, 
at  the  time  of  the  determination  of  the  lease  to  the  defendant,  the 
jury  are  instructed  that,  if  the  plaintiff  is  entitled  to  recover  at  all, 
he  is  only  entitled  to  recover  nominal  damages. 

The  jury  returned  the  folio  whig  verdict : 

"  We,  the  jury,  find  the  defendant  guilty  of  the  trespass,  and 
assess  the  plaintiff's  damages  at  the  sum  of  eighty-fom*  dollars  and 
fifty  cents." 

The  defendant  moved  for  a  new  trial  and  in  arrest  of  judgment, 
which  motions  were  both  overruled,  and  exception  taken. 

The  appellant  assigns  as  error, 

1.  The  Circuit  Court  erred  in  sustaining  the  demm'rer  to  the 
second  and  third  pleas,  and  each  of  them. 

2.  The  Circuit  Court  erred  in  refusing  to  grant  a  new  trial. 

3.  The  Circuit  Court  erred  in  refusing  to  arrest  the  judgment ; 
and, 

4.  The  Circuit  Court  erred  in  rendering  judgment  against  the 
appellant  in  favor  of  the  appellee. 

GouDY,  JuDD  &  Boyd,  for  Appellant. 

H.  M.  Wead,  and  A.  G.  Kirkpatrick,  for  Appellee. 

II 

Caton,  C.  J.  The  first  six  counts  in  this  declaration  are  in  easel 

for  cutting  down  and  carrying  away  trees,  and  for  pulling  downj 
buildings,  by  a  tenant,  to  the  injury  of  the  inheritance  ;  and  thel 
seventh  count  is  in  trover  for  convertino;  the  trees  and  the  material  ■ 
of  the  building.  The  defendant  offered  to  prove  that  the  only  right  J 
or  title  the  plaintiff  had  to  the  premises  was  that  of  an  executor  of  ^ 
the  will  of  Ragland,  with  a  power  to  lease  the  premises  till  the  time 
when  this  lease  would  expire,  and  then  to  divide  or  seU  the  premises  i 
and  distribute  the  proceeds  as  directed  by  the  will.     This  defense  ( 
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the  court  refused  to  admit,  but  held  that  the  lease  alone  conferred 
upon  the  plaintiff  the  right  to  maintain  the  action.  In  this  the 
court  erred.  This  action  could  only  be  maintained  by  a  reversioner 
hi  fee.  The  proof  offered  would  have  shown  that  there  was  no 
reversionary  interest  in  the  plaintiff.  Indeed,  he  never  had  any 
interest  in  the  premises.  His  powers  were  not  inherent,  but  repre- 
foentative.  He  had  a  power  to  lease  for  a  time  and  afterwards  to 
divide  or  sell  the  premises,  but  that  gave  him  no  more  right  to 
maintain  this  action  than  would  a  power  of  attorney  executed  by  a 
person  still  in  esse  conferring  the  same  authority.  Had  the  will 
devised  the  land  to  him,  with  dii'ections  to  lease  and  sell,  then  he 
would  have  taken  the  fee  and  mifrht  have  maintained  the  action  the 
same  as  if  he  had  held  the  title  in  his  own  right  and  not  in  ti'ust. 
The  will,  after  vesting  m  the  widow  a  temporary  estate,  provides 
that  upon  the  determination  of  that  estate,  and  the  youngest  heir 
coming  of  age,  the  lands  should  be  divided  among  his  children  by 
lot,  or  sold  and  the  proceeds  divided,  as  his  executors  should  think 
best.  The  will  then  provides  that  in  case  the  particular  estate 
should  terminate  before  the  youngest  hek  should  arrive  at  age,  "I 
deske  that  my  executors  lease  the  farm  for  the  support  of  the  family 
during  their  minority."  The  will  contains  no  word  of  gi'ant.  There 
is  nothing  to  show  an  intention  to  confer  any  estate  upon  the  exec- 
utors. The  estate  descended  to  the  heirs  at  law  "svith  power  in  the 
executors  to  divest  it.  In  executing  this  lease  the  executor  ex- 
hausted the  power  to  lease,  for  the  lease  terminated  at  the  same 
time  the  youngest  heir  would  attain  his  majority.  This  lease  did 
not  deprive  the  tenant  of  the  right  to  show  the  true  condition  of 
the  title,  which  was  perfectly  consistent  with  the  right  assumed  by 
the  plaintiff  and  acknowledged  by  the  defendant  when  the  lease  was 
executed.  This  action  could  only  be  maintained  by  the  heu-s,  who 
held  the  fee  and  were  entitled  to  the  reversion,  subject  to  be  de- 
feated by  a  sale  by  the  executor.  But  the  executor  was  not  with- 
•  out  his  remedy  for  this  injury.  The  defendant  had  covenanted  in 
the  lease  not  to  commit  this  very  sort  of  waste,  and  was  hable  to  be 
sued  on  this  covenant.  The  defense  should  have  been  admitted. 
We  reverse  the  judgment  and  remand  the  cause. 

Judgment  reversed. 
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Frederick  B.  Head,  Plaintiff  in  Error,  v.  Charles  T.  Bogue 
and  John  L.  Wilson,  Defendants  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

An  agent,  acting  under  power  of  attorney,  is  a  competent  witness  to  prove  that    j 
his  principal  ratitied  a  sale  made  by  such  agent.  : 

This  was  an  action  of  replevin  for  two  ii'on  safes.     The  declara- 
tion contains  one  count  in  the  detinet. 

The  pleas  filed  were — 

1st.  Non-detinet.  2nd.  Not  the  property  of  the  plaintifi".     3rd, 
Property  of  John  M.  Farnum. 

Issues  were  tried  by  the  court,  J.  M.  Wilson,  Judge,  presiding, 
who  found  for  the  defendant. 

It  was  admitted  by  defendants  that  the  property  in  question  waa  j, 
in  possession  of  defendants  at  the  time  the  writ  of  replevin  was 
served  in  this  case,  under  a  distress  warrant  issued  by  Carohne  E. 
Couch  and  others,  against  said  Farnum,  which  was  levied  6th  day 
of  May,  A.  D.  1857,  which  was  after  the  bill  of  sale  hereiuaftei 
referred  to. 

Plaintiff  then  read  the  following  bill  of  sale : 

No.  159  South  Water  Street, 
Chicago,  185 

Mh.  Fred.  W.  Head,  in  account  with  John  M.  Farnum. 

1857.     March  28.  By  Cash |200. 

April,  Paid  drayage,  10.50,  and  sund's,  3.50 14. 

May  1,        Expenses  to  Dubuque 42.45 

Balance  due 156.27 

$412.72 

Tollarge  Safe $300. 

IFire  King 112.72  $412.73 

Settled  as  above,  May,  1857. 

JOHN  M.  FARNUIM, 

By  Horatio  Page,  his  Attorney. 

Horatio  Page  testified  that  he  executed  the .  above  bill  of  sale  as 

the  attorney  m  fact  of  John  M.  Farnum,  about  May  1st,  1857,  and 

that  the  plaintifi'  at  that  time  took  possession  of  one  set  of  keys  of 

said  safe ;  the  other  was  in  the  possession  of  a  brother  of  Farnum's, 
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who  was  a  clerk  in  the  store  ;  that  at  that  time  said  Farnum  was 
iudebted  to  the  plaintiff  $412.72,  for  money  advanced  and  services 
rendered  b}'  plaintiff  for  said  Farnum ;  that  the  safes  were  turned 
out  by  me  in  satisfaction  of  said  indebtedness ;  and  that  sum  was  a 
retisoiiable  and  fan*  price  for  the  safes.  Said  bill  of  sale  was  exe- 
cuted under  the  written  powers  of  attorney,  which  were  then  offered 
in  evidence,  and  wliich  are  set  out  in  the  opinion  of  the  comi;. 

Said  Page  further  testified,  that  by  virtue  of  these  powers  of  at- 
torne}^  he  made  sale  of  the  safes.  That  at  the  time  of  said  sale, 
Farnum  was  absent  from  Chicago  at  New  York.  That  Farnum 
was  not  a  dealer  ui  safes,  and  they  had  been  used  by  him  in  keep- 
ing the  books  of  the  store,  but  at  the  time  of  the  sale  they  were  not 
so  used.  They  were  in  the  store,  and  there  may  have  been  some 
books  put  in  one  of  them.  Farnum  had  failed  in  business,  and  the 
safes  were  left  in  the  store  where  he  had  previously  done  business. 

The  plaintiff  then  offered  to  prove  by  said  Page,  that  upon  the 
return  of  Farnum  to  Chicago,  that  he  stated  to  said  Farnum  he  had 
sold  the  safes  to  the  plaintiff,  and  that  said  Farnum  made  no  objec- 
tion to  such  sale,  or  questioned  his  power  to  make  the  sale,  and  that 
no  objection  has  been  made  since  the  said  sale  and  delivery  to  plain- 
tiff by  said  Farnum. 

To  which  testimony  the  defendant  objected,  which  objection  was 
sustained. 

The  court  found  the  issue  for  the  defendant,  on  which  finding  the 
plaintiff  excepted.  The  plamtiff  mov^d  for  a  new  trial  which  motion 
was  overruled. 

The  following  assignment  of  eiTors  is  made  : 

The  court  below  shoidd  have  found  the  issues  on  the  evidence 
for  the  plaintifl",  and  rendered  judgment  for  the  plaintiff. 

The  court  erred  in  deciding  questions  of  law  dm-iag  the  trial  of 
said  cause,  and  excluded  proper  evidence. 

The  judgment  below  should  have  been  for  the  plaintiff  iostead 
of  the  defendant. 

The  court  erred  iii  overruling  the  motion  for  a  new  trial. 

SnuMWAY,  Waite  &  TowNE,  for  Plaintiff  in  Error. 

Beckwith,  Meerick  &  Cassin,  for  Defendants  in  Error. 
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Caton,  C.  J.  These  safes  originally  belonged  to  Farnum,  who 
was  indebted  to  Couch  for  rent,  for  which  they  were  distrained. 
The  whole  case  depends  upon  the  question  whether  Page  had  au- 
thority from  Farnum  to  sell  the  safes  to  Head.  Farnum,  a  mer- 
chant in  Chicago,  went  East  and  left  his  business  in  charge  of  Page 
under  the  following  powers  of  attorney  : 

"  Know  all  Men  by  these  Presents,  That  I,  John  M.  Farnum,  of  Chicago,  in 
the  county  of  Cook,  and  State  of  Illinois,  do  hereby  make,  constitute  and  appoint, 
Horatio  Page,  of  said  Chicago,  to  be  my  true  and  lawful  attorney,  with  full  power 
and  authority  for  me,  and  in  my  name  and  stead,  to  sell,  transfer  and  ai-rang-e 
any  and  all  notes,  accounts,  choses  in  action,  or  other  evidence  of  debt  now  due 
me,  for  such  pi-ices  and  considerations,  and  to  such  persons,  my  creditors  or 
others,  or  to  pledge  the  same  as  security  foi*  any  indebtedness,  in  such  manner  as  to 
my  attorney  shall  seem  fit,  hereby  giving  my  said  attoi'ney  full  power  and  au- 
thority to  bind  me  fully  in  the  premises.  This  power  is  intended  to  be  in  addi- 
tion to  that  given  my  said  attorney  by  deed,  dated  the  9th  day  of  BJarch,  A.  D. 
1857." 

Also  the  following : 

"  I^ow  ALL  Men  by  these  Phesents,  That  we,  John  M.  Farnum,  of  Chicago, 
in  the  county  of  Cook,  and  State  of  Illinois,  and  Anna  D.  Farnum,  wife  of  the 
said  John  M.  Farnum,  do  hereby  make,  constitute  and  appoint  Horatio  Page,  of 
Milwaukee,  in  the  State  of  Wisconsin,  to  be  our  true  and  la^vful  attorney,  with 
full  power  and  authority  for  lis  and  in  our  name  and  stead,  and  as  our  act  and 
deed,  to  enter  into  and  take  possession  of  all  such  lands,  tenements  and  real  estate 
whatever  in  the  State  of  Illinois,  wherever  in  said  State  the  same  may  be  situ- 
ated, to  or  in  which  we  are  in  any  way  entitled  or  intrusted,  and  to  grant,  bar- 
gain, sell  and  convey  the  same,  or  any  part  or  parcel  thereof,  for  such  sum,  price 
or  consideration,  and  on  such  terms  of  payment  as  to  him,  the  said  Page,  shall 
seem  meet,  and  for  us  and  in  our  names,  to  make,  execute,  acknowledge  and  de- 
liver to  the  purchaser  or  pui-chasers  thereof,  good  and  sufficient  deed  or  deeds 
and  conveyances  for  the  same,  either  with  or  without  covenants  and  warranty  on 
the  part  of  the  said  John  M.  Farnum,  and  until  the  sale  thereof,  to  let  and  demise 
the  said  real  estate  foi-  the  best  i-ent  that  can  be  proc  ured  for  the  same,  and  to 
ask,  demand,  distrain  for,  collect,  recover,  i-eceive,  and  receipt  for  all  sums  of 
money  which  shall  become  due  and  owing  to  us,  or  either  of  us,  by  means  of  such  i 
bargain,  sale  and  conveyance,  lease  and  demise. 

"  And  I,  the  said  John  M.  Farnum,  do  also  hereby  make,  constitute  and  ap- 
point the  said  Page  to  be  my  true  and  lawful  attorney,  in  my  name  and  stead,  to 
manage,  conduct,  and  carry  on  my  business,  at  No.  159  South  Water  street,  in  said 
Chicago,  to  receive,  sell,  and  vend  all  and  every  of  the  goods,  wares  and  merchan- 
dize, which  are  now  in,  or  which  I  may  hereafter  put  into  my  said  store  and  busi- 
ness, and  to  do  any  and  everything  in  relation  to  my  business  in  said  store,  which  to 
my  said  attorney  shall  seem  meet  and  proper  for  my  interest.  Also  to  make,  ex- 
ecute, sign  and  deliver  for  me,  and  in  my  name,  all  bills,  notes,  drafts  or  instru- 
ments in  writing  whatsoevei-,  which  shall  be  proper  or  necessary  in  carrying  oni 
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and  managing-  my  said  business ;  to  demand,  collect,  receive  and  receipt  for  all  de- 
mands or  debts  due  me,  and  to  commence,  any  legal  proceedings  therefor  which 
my  said  attorney  may  deem  necessary  in  the  execution  of  the  powers  herein 
g-ra  iited,  hereby  giving  my  said  attorney  full  power  and  authority  to  do  and  per- 
form all  and  every  act  and  deed  of  whatsoever  name  or  nature,  legally  apper- 
taining to  the  same,  binding  me  as  firmly  and  ii-revocably  by  such  acts  and  deeds 
hs  if  1  were  personally  present  consenting  thereto.  We,  the  said  John  M.  Farnum 
and  Anna  D.  Farnum,  hereby  ratifying  and  confirming  all  that  our  said  attorney 
shall  lawfully  do,  or  cause  to  be  done,  by  virtue  hereof. 

"In  witness  whereof,  we  have  hereto  set  our  hands  and  seals  this  ninth  day  of 
March,  A.  D.  1857. 

JOHN  M.  FARNUM.     [seal.] 
ANNA  D.  FARNUM.     [seal.] 
Attest :  C.  N.  Holden, 

Wm.  T.  Hancock." 

"  Know  all  Men  by  these  Peesbnts,  That  I  do  hereby  make,  constitute  and 
appoint  Horatio  Page  to  be  my  true  and  lawful  attorney,  for  me,  and  in  my  name, 
place  and  stead,  to  transact  any  and  all  mercantile  business  on  my  part  and  be- 
half, to  purchase  and  sell  for  me  any  stocks  or  stock  of  goods  upon  such  terms  aa 
he  may  deem  most  for  my  interest.  Intending  hereby  to  empower  the  said  Page 
to  manage  my  mercantile  matters  in  the  city  of  Chicago,  during  my  absence,  as 
fuLy  as  I  could  do  were  I  present  myself ;  hereby  reserving  the  right  to  revoke 
these  presents  at  pleasure. 

"  Witness  my  hand  and  seal,  this  7th  day  of  March,  1857,  at  the  city  of  Chicago. 

JOHN  M.  FARNUM.     [seal.]" 

During  Farniim's  absence,  Head  presented  to  Page  a  bill  against 
Farnum,  for  $412.72,  a  part  of  which  had  been  incurred  under 
Page's  administration,  after  Farnum  had  executed  these  powers  of 
attorney.  Page  sold  the  safes  to  Head  ui  satisfaction  of  the  bill, 
which  was  accordingly  receipted,  one  set  of  the  keys  delivered  to 
Head,  and  the  safes  left  in  the  store  for  the  present.  The  safes  had 
been  procured  by  Farnum  for  the  use  of  the  store,  and  not  as  arti- 
cles of  merchandize.  Farnum  returned  while  the  safes  were  still 
there,  and  was  informed  of  the  sale  by  Page,  and  made  no  objec- 
tions, as  the  plaintiff  offered  to  prove  by  the  testimony  of  Page, 
but  this  evidence  the  comi:  ruled  out. 

In  this  state  of  affairs,  the  safes  were  seized  on  the  distress 
warrant.  We  cannot  doubt  that  under  these  powers  of  attorney 
and  especially  the  last.  Page  was  authorized  to  sell  these  safes, 
and  transfer  a  good  title  to  them,  from  Farnum  to  the  purchaser. 
It  is  true,  that  Farnum's  regular  business  was  not  dealing  in  safes, 
jet  the  broad  langufige  in  these  powers  of  attorney,  was  sufficient 
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to  authorize  him  to  dispose  of  a  desk,  or  chair,  or  safe,  which  had 
been  procured  for  the  use  of  the  store,  but  for  which  there  was  no 
longer  occasion  for  the  accommodation  of  the  business.  There  was 
no  appearance  of  fraud  or  unfairness  in  the  transaction.  It  was 
evidently  conducted  in  good  faith  and  mth  a  view  to  promote  the 
interest  of  his  principal.  But  if  there  were  doubts,  as  to  the  extent 
of  the  original  authority  to  make  the  sale,  the  evidence  offered 
should  have  been  admitted,  to  prove  a  subsequent  ratification  of  it 
by  Farnum.  Upon  his  return  he  was  advised  of  the  sale,  and  he 
made  no  objection  to  it.  This  of  itself,  afforded  strong  e^ddeuce 
that  he  approved  of  what  Page  had  done,  and  thus  ratified  it. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgtneiit  reversed. 


Jasies  0.  Edavards,  Appellant,  v.  George  J.  Edwards, 

Appellee. 

APPEAL  FROM  ROCK  ISLAND. 

The  award  of  a  new  trial  in  a  first  ejectment  suit,  wipes  out  the  verdict ;  no  judg- 
ment can  be  rendered  on  it,  nor  is  it  a  bar  to  any  proceeding. 

This  was  an  action  of  ejectment  to  recover  the  seizin  and  posses- 
sion of  north-east  quarter  of  section  nine,  and  the  east  half  of  the 
north-west  quarter  of  section  mne,  township  thirteen  north,  range 
two  west,  fourth  principal  meridian. 

Plea  :  Not  guilty. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  inti'oduced  and 
read  in  evidence  a  duly  authenticated  copy  of  patent  from  United 
States,  granting  to  William  Edwards  the  land  in  question,  dated  I 
6th  day  of  July,  A.  D.  1818. 

Next,  a  deed  from  AVilliam  Edwards  to   George  J.  Edwards, 
dated  25th  day  of  October,  A.  D.  1845,  duly  acknowledged,  con- 
veying said  land.     Kecorded  November  12th,  1845,  in  St.  Clail 
count3\     Recorded  July  9th,  in  Mercer  county.     The  defendant 
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beloAv  admitted  himself  in  possession  of  said  premises  ;  wherenpon 
the  plaintiff  rested. 

The  defendant  then  offered,  and  read  in  evidence,  the  original 
patent  from  the  United  States  to  William  Edwards,  dated  6  th  July, 
1818,  granting  to  him  the  land  in  controversy. 

Next,  a  deed  from  said  William  Edwards  to  James  O.  Edwards, 
defendant,  dated  17th  Jime,  A.  D.  1851,  conveying  the  premises 
in  question,  and  recorded  July  19th,  1851. 

Defendant  next  offered  in  evidence  a  duly  authenticated  copy  of 
record  of  the  Circuit  Court  of  Mercer  count}^,  the  substance  whereof 
is  as  follows  : 

Said  record  shows,  that  at  the  October  term  of  the  Circuit  Court 
of  Mercer  count}^,  A.  D.  1853,  the  plaintiff  in  this  suit  filed  his 
declaration  in  ejectment,  m  the  manner  prescribed  by  statute, 
against  this  defendant  and  William  Edwards,  whereby  he  sought 
to  recover  the  seizin  and  possession  of  the  same  premises  sought  to 
be  recovered  in  this  suit,  and  therein  alleging  his  seizin  and  ouster 
on  the  first  day  of  July,  A.  D.  1853. 

That  at  said  term,  the  defendants  in  said  suit  filed  then-  plea  of 
not  guilty  in  due  form. 

That  at  the  April  term  of  said  court,  A.  D.  1854,  a  trial  of  said 
cause  was  had,  which  resulted  in  a  verdict  and  judgment  for  de- 
fendants. 

That  at  the  same  term  of  said  court,  the  plaintiff  made  hia 
motion  for  a  new  trial,  according  to  the  statute  in  such  case  pro- 
vided, and,  after  havuig  made  proof  of  payment  of  costs,  the  court 
granted  a  new  trial  therein,  according  to  the  statute  in  that 
behalf. 

That  afterwards  and  at  the  same  term  of  com*t,  the  said  plain- 
tiff moved  to  dismiss  his  said  suit,  which  by  the  court  was  done, 
agi-eeable  to  said  motion  ;  whereupon  it  was  ordered  by  the  court 
that  said  defendants  have  and  recover  their  costs  of  said  plaintiff. 

To  the  introduction  of  which  said  record  in  evidence  in  this  case, 
the  plaintiff  objected  (waiving  all  objection  to  the  informahty  of 
the  certificate  attached  to  and  authenticating  such  record)  ;  and 
the  court  sustained  such  objection,  and  refused  to  permit  said  record 
to  be  read  in  evidence  to  the  jury  ;  to  which  decision  of  said  court, 
excluding  said  record  as  evidence,  the  defendant  excepted. 
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Beardsley  &  Smith,  and  T.  L.  Dickey,  for  Appellant. 
B.  C.  Cook,  for  Appellee. 

Breese,  J.  The  ground  assumed  by  the  appellant's  counsel  is 
not  tenable.  The  award  of  a  new  trial  in  the  first  ejectment  suit, 
wiped  out  the  verdict,  and  no  judgment  was  or  could  be  rendered 
on  it.  It  is  not  a  bar  to  anything.  It  might  well  happen  that  a 
plamtiif  with  a  perfect  title  might  fail  in  his  suit,  by  faihng  to 
prove  possession  by  defendant  at  the  time  of  suit  brought,  and  a 
vei'dict  pass  for  the  defendant.  In  such  case,  or  in  any  case,  if 
the  verdict  be  set  aside,  it  could  not  bar  another  action. 

Settmg  aside  the  verdict  is,  as  if  it  had  never  been,  and  cannot 
be  used  anywhere,  for  any  purpose.  Followed  up  by  a  volmitary 
non-suit,  the  whole  action  and  all  its  parts  are  nul. 

The  judgment  is  af&rmed. 

Judgment  affinned. 


J.  H.  Brown,  Appellant,  v.  The  City  of  Joliet, 
Appellee. 

APPEAL  FROM  WILL. 

A  judgment  for  an  assessment  against  lotg  or  lands  within  a  city,  should  be  special, 
and  a  precept  should  issue  against  the  lots  or  lands  assessed.  A  general  judg- 
ment and  execution  would  be  wrong. 

On  an  appeal  from  the  County  to  the  Circuit  Court,  in  matters  of  assessment,  the 
trial  is  de  novo,  and  the  Circuit  Com"t  does  not  acquire  by  appeal  any  jurisdic- 
tion beyond  that  of  the  County  Court. 

Before  a  court  can  render  judgment  for  an  assessment,  the  amount  assessed 
should  appear  in  dollars  and  cents ;  but  the  return  of  the  commissionera 
appointed  to  make  the  assessment,  may  be  amended  under  the  statute  oi 
Jeofails. 

This  was  an  appeal  from  Count}^  Court  of  Will  County  to  the 
Circuit  (I!ourt,  showing  appeal  to  be  from  a  judgment  rendered  on 
a  special  assessment  of  taxes  on  real  estate  of  appellant  b}''  the  city 
of  Joliet,  for  improvement  on  Jciferson  sti'eet. 
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Philip  Filer,  as  city  collector  of  the  city  of  Joliet,  filed  with  the 
clerk  of  Will  Couuty  Court,  a  list  of  real  estate,  upon  wliich  he 
alleges  he  has  been  unable  to  collect  special  taxes  due  thereon,  with 
his  petition  for  a  judgment,  and  order  of  sale. 

The  city  collector  applied  for  judgment  in  Will  County  Court, 
against  real  estate  on  which  special  taxes  have  been  levied,  l}'ing 
on  both  sides  of  Jefferson  street,  to  improve  said  street  from 
Chicago  street  to  the  river  bridge. 

Description  of  the  property  of  Brown,  appellant,  agau:ist  wliich 
the  collector  apphes  for  judgment,  with  the  diiferent  items  of  taxes, 
amounts,  etc.,  as  follows  : 


Namea  of  Owners.       Part  of  Lot. 

Lot 

Block. 

Sidewalk 
Tax. 

Crossing  and 
Se  werage  Tax. 

Costs. 

Total 
Tax. 

Old  Town  of  Joliet. 
22  ft.  west  end, 
22  ft.  com.  25  ft.  from  west  end, 
15  ft.     "      47  ft.     " 

1 

8 
8 

27 

27 
27 

11.11 

7.85 

50.60 
61.60 
42.00 

1.44 
2.00 
1.42 

52.04 

74  71 
51.00 

Afiidavit  of  city  collector  appended  to  the  above  return. 

A  hearing  was  had  on  said  petition,  the  exceptions  overruled,  and 
judgment  "entered  against  the  aforesaid  lots  and  blocks  and  parts 
of  lots  and  blocks  in  favor  of  the  city  of  Joliet,"  for  the  sum 
annexed  to  each  lot  and  block,  and  parts  of  lots  and  parts  of 
blocks,  being  the  amount  of  taxes  or  assessments  and  costs  due 
severally  thereon,  and  order  for  sale  of  same. 

Appeal  prayed  by  Brown  to  Circuit  Court  of  Will  County,  and 
granted. 

At  May  term  of  Circuit  Court,  1857,  a  jury  was  waived  and 
agreement  was  made  to  submit  case  to  court,  Davis,  Judge  of  the 
eighth  circuit,  presiding. 

A  judgment  was  rendered  against  Brov/n,  for  $172.89  and  costs, 
no  judgment  being  agauist  the  lots  specifically. 

Assignment  of  eiTors  as  follows  : 

1st.  That  the  court  below  allowed  improper  evidence  to  be  given 
on  the  trial,  by  defendant  in  error. 

2d.  That  the  evidence  introduced  in  the  case  in  the  court  below, 
was  wholly  insufficient  to  authorize  the  rendition  of  the  judgment 
therein. 
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3d.  That  the  transcript  of  the  County  Court  of  Will  county 
and  evidence  in  the  case,  given  in  the  Circuit  Court  on  the  trial  of 
the  case,  showed  conclusively  that  the  County  Court,  from  which 
the  appeal  was  taken  to  the  Circuit  Court,  had  no  jurisdiction 
to  enter  judgment,  and  the  suit  should  have  been  dismissed  iu 
the  Circuit  Court,  and  judgment  entered  against  the  appellees  for 
costs. 

4th.  That  the  return  of  Philip  Filer  as  city  collector,  and  his 
collector's  warrant  and  delinqitent  lists  were  entirely  insufficient  to 
authorize  the  rendition  of  any  judgTQent  against  the  said  appellant, 
or  the  property  returned,  and  no  evidence  was  given  or  offered,  on 
the  trial,  supplying  the  defects  therein,  sufficient  to  authorize  the 
rendition  of  the  judgment  against  the  appellant  Brown,  in  said 
suit,  and  the  Circuit  Court  was  not  authorized  to  take  jurisdiction 
in  the  case. 

5th.  That  no  assessment  or  valuation  of  the  property,  on  which 
a  tax  or  assessment  was  purported  to  be  levied,  was  ever  made, 
and  no  evidence  introduced  showing  any  amount  of  taxes  or  assess- 
ments made  in  dollars  and  cents,  and  no  characters  used  showing 
or  denoting  that  any  tax  or  assessments  were  made  in  dollars  and 
cents. 

6th.  That  the  judgment  was  improperly  and  erroneously  rendered 
against  the  appellant  Brown,  and  directing  execution  to  be  issued 
against  him,  when  the  judgment  should  have  been  rendered  against 
the  city  of  Joliet  for  costs. 

*  7th.  That  the  said  judgment  rendered  is  contrary  to  the  evidence 
and  the  law,  and  contrarj^  to  the  constitution  of  the  State  of  Illinois 
and  of  the  United  States,  and  the  com't  had  no  jm*isdiction  to  ren- 
der such  judgment,  and  other  errors,  etc. 

U.  Osgood,  for  Appellant. 

J.  E.  Streeter,  for  Appellee. 

Walker,  J.  It  is  urged  that  this  is  a  special  proceeding  autho- 
rized only  by  statute,  and  by  its  provisions  no  authority  is  conferred 
upon  the  court  to  render  a  general  judgment  "with  award  of  execu- 
tion against  the  goods  and  chattels,  of  defendant.     The  second  sec- 
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tion  of  the  act  approved  March  1,  1854,  (Scates'  Comp.  202), 
authorizing  the  levy  and  collection  of  special  assessments  for  im- 
j)roving  streets,  etc.,  in  cities  and  towns,  provides,  that  in  case  such 
assessments  are  not  paid  within  the  time  fixed  by  the  order,  resolu- 
tion, or  ordinance  making  the  assessment,  the  corporate  authorities 
of  the  town  or  city  may  apply  to  the  Comity  Court  of  the  proper 
county  for  judgment  against  such  lot  or  real  estate,  for  the  amount 
of  such  assessment  and  costs  ;  and  the  County  Court  on  such  appli- 
cation being  made,  shall  render  judgment  against  such  lot  or  real 
estate  for  the  amount  of  the  assessment  and  costs,  and  shall  issue 
its  precept  to  the  sheriff  of  the  proper  comity  commanduig  him  to 
sell  such  lot  or  real  estate,  or  so  much  thereof  as  may  be  necessary 
to  pay  the  judgment  and  costs,  in  the  manner  and  with  the  like 
effect  as  if  sold  on  execution  at  law."  By  the  provisions  of  this 
section  authority  is  only  conferred  upon  the  County  Court  to  render 
judgment  against  the  land,  and  to  issue  a  precept  for  its  sale.  It 
camiot  be  uisisted  that  the  com't  has  any  jurisdiction  of  the  subject 
matter,  or  of  the  parties  beyond  that  conferred  by  this  section.  No 
such  general  jurisdiction  is  incident  to  County  Courts  as  organized 
in  this  State.  And  when  the  case  comes  before  the  Circuit  Court 
for  a  trial  on  appeal,  the  trial  is  to  be  de  novo,  and  the  court  by  the 
appeal  acquired  no  other  or  different  jurisdiction  of  either  the  per- 
son or  subject  matter,  than  that  possessed  by  the  County  Court. 
The  trial  in  the  Circuit  Court,  and  its  judgment  should  have  been 
that  authorized  and  required  to  have  been  rendered  by  the  County 
Court.  The  statute  only  authorizes  the  rendition  of  a  judgment 
against  the  property,  and  the  proceeduig  is  in  rem,  and  it  was  error 
to  render  a  general  judgment  and  to  award  d^fieH  facias  execution. 
It  was  likewise  insisted  that  neither  the  retmn  of  the  commis- 
sioners, the  order  of  confirmation,  or  judgment  of  the  County  Court, 
showed  an  assessment  in  dollars  and  cents  against  this  property. 
The  return  and  the  order  of  confirmation  show  amounts  in  figures 
opposite  these  lands,  but  there  is  connected  with  them  no  mark, 
character  or  word  indicating  what  they  represent.  And  before  the 
court  could  render  a  judgment  for  the  assessment  it  should  be  made 
to  appear  what  amount  had  been  assessed  in  dollars  and  cents 
against  the  property  charged.  The  3rd  section  of  the  statute  of 
Amendments  and  Jeofails,   (Scates'   Comp.    250),  authorizes  and 
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permits  amendments  in  the  returns  of  all  officers  and  persons  to 
process.  This  was  a  commission  issued  to  tliese  men  to  execute 
by  levying  and  returning  the  assessment  when  made,  and  their 
report  is  tlie  return  to  the  commission ;  and  it  is  process  issued 
by  the  city  council.  And  the  provisions  of  this  section  are  suffi- 
ciently comprehensive,  to  authorize  an  amendment  of  the  return  of 
the  commissioners.  But  until  it  is  so  amended  or  it  is  explained 
by  legitimate  evidence,  such  a  return  is  not  sufficient  to  justify  the 
rendition  of  a  judgment  against  the  land. 

There  is  no  other  error  perceived  in  the  record,  than  that  the 
judgment  was  general  and  awarded  o,  fieri  facias,  instead  of  a  special 
execution,  for  the  sale  of  the  lands. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Joseph  Einstein,  Appellant,  v.  The  City  of  Joliet,  AppeUee. 

APPEAL  FROM  WILL. 

This  case,  with  the  exception  of  the  names  of  the  parties,  is  pre- 
cisely like  that  preceding  it ;  and  therefore  it  is  not  necessary  to 
give  anything  more  than  the  following  opinion  of  the  com*t : 

Walker,  J.  The  record  in  this  case  presents  the  same  questions 
as  those  determined  in  the  case  of  Brown  v.  The  City  of  Joliet.,  ante, 
140,  at  the  present  tenn  of  this  com-t.  We  therefore  regard  it  un- 
necessary to  discuss  them  again,  in  this  case. 

The  judgment  of  the  Ckcuit  Court  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

144 


APRIL  TERM,  1859.  127 

Conway  v.  Case. 


Miles   W.    Conway,   Plaintiff  in   Error,   v.    Covell   Case, 
Defendant  in  Error. 

ERROR  TO  ROCK  ISLAND. 

A  tender  of  money  will  be  presumed  sufficient  if  not  objected  to. 

A  party  who  contracts  to  give  a  deed  with  a  covenant  ag-ainst  incumbrances,  does 
not  meet  his  obligation,  by  offering  such  a  deed,  if  the  property  is  actually  in- 
cumbered. 

Proof  of  an  incumbrance  may  be  shown  by  the  record.  And  if  the  mode  of 
proof  is  irregular,  that  mode  must  be  objected  to  so  that  another  may  be 
adopted. 

It  will  be  presumed  that  all  proper  preliminary  proof  was  made  to  the  introduc- 
tion of  the  record,  as  evidence,  unless  the  contrary  appears. 

Parties  should  make  specific  objections  in  the  Circuit  Court  to  the  inti'oduction  of 
evidence,  if  the  propriety  of  its  introduction  is  to  be  questioned  in  the  Supreme 
Court. 

The  cancellation  of  a  check  upon,  and  its  retention  by,  a  bank,  is  evidence  of  the 
payment  of  it. 

At  law,  time  is  of  the  essence  of  a  contract  to  convey  land,  and  if  the  vendor  is 
not  able  to  perform  on  the  day,  the  vendee  may  considei"  the  contract  at  an  end. 

This  was  an  action  of  assumpsit  counting  upon  the  following 
promissory  note  : 

$1,680.  Eock  Island,  March  5th,  1856. 

On  or  before  the  tenth  day  of  October,  A.  D.  1857,  I  promise  to  pay  Miles  "W. 
Conway,  or  order,  at  the  Rock  Island  Bank,  in  the  city  of  Rock  Island,  the  sum  of 
one  thousand  six  hundred  and  eighty  dollars,  with  interest,  for  value  received. 
Signed,  COVELL  CASE. 

The  declaration  contained  the  common  coimts. 
The  defendant  pleaded  as  follows  : 

1.  The  general  issue. 

2.  And  the  said  defendant,  for  a  fiu'ther  plea  in  this  behalf,  by 
leave  of  the  court  for  that  purpose  first  had  and  obtained,  says,  adia 
non,  because  he  says  that  sunultaneously  with  the  making  and  de- 
hvery  to  the  said  plaintiff  by  the  said  defendant,  of  the  said  prom- 
issory note  in  the  said  declaration  mentioned,  to  wit :  On  the  fifth 
day  of  March,  A.  D.  1856,  at  the  said  county  of  Rock  Island,  the 
said  plaintiff  executed  and  delivered  to  the  said  defendant  his  certain 

II  bond  or  writing  obhgatory,  sealed  with  liis  seal,  and  now  to  the 
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court  here  shown,  the  date  whereof  is  the  day  and  year  aforesaid, 
whereby  the  said  plaintiff  agreed,  in  consideration  of  the  payment 
by  the  said  defendant  to  the  said  plaintiff,  of  the  sum  of  one  thous- 
and six  hundi'ed  and  eighty  dollars,  to  be  paid  on  or  before  the 
tenth  day  of  October,  A.  D.  1857,  to  convey  to  the  said  defendant, 
upon  the  payment  of  said  sum  of  money  at  or  before  the  day  last 
aforesaid,  by  a  good  and  sufficient  deed,  with  full  and  proper  cove- 
nants of  warranty,  and  free  and  clear  of  all  incumbrance,  that  cer- 
tain lot,  piece  or  parcel  of  land  situate  in  the  city  and  county  of 
Eock  Island,  and  State  of  Ilhnois,  known  as  lot  five  in  block  nuie, 
in  the  original  or  old  town  of  Stephenson  (now  city  of  Rock  Island,) 
as  by  the  said  bond  or  writing  obligatory,  now  here  brought  into 
court,  w^ill  more  fully  appear ;  and  the  said  defendant  avers  that 
the  said  promissory  note  was  made  and  given  by  the  said  defendant 
for  the  purchase  money,  price  or  consideration  for  the  lot  or  tract 
of  land  in  the  said  bond  or  wi-iting  obUgatory  described,  and  in 
consideration  of  the  said  agreement  of  the  said  plaintiff,  by  his  said 
bond,  to  convey  the  same  as  aforesaid  to  the  said  defendant,  and 
fcir  no  other  purpose,  intent  or  consideration  Avhatever  ;  and  the 
said  defendant  fmlher  avers  that  afterwai'ds,  to  wit,  on  the  said 
tenth  day  of  October,  A.  D.  1857,  and  at  the  county  aforesaid,  he, 
the  said  defendant,  was  ready  and  wilHng  and  offered  to  pay,  and 
then  and  there  tendered  to  the  said  plaintiff  the  said  sum  of  one 
thousand  six  hundred  and  eighty  dollars,  and  then  and  there  re- 
quested and  demanded  of  the  said  plaiutifl'  a  good  and  sufficient 
deed  of  said  lot  or  tract  of  land  hereinbefore  described,  with  fuU 
and  proper  covenants  of  warranty,  and  free  and  clear  of  all  incum- 
brance, yet  the  said  plaintiff  did  not  nor  would  execute  and  dehver, 
and  hath  not  as  yet  executed  and  delivered  to  the  said  defendant  a 
good  and  sufficient  deed  of  said  lot  or  tract  of  land,  with  full  and 
proper  covenants  of  warranty,  and  free  and  clear  of  all  incumbrance, 
but  hath  hitherto  neglected  and  refused  so  to  do  ;  and  this  the  said| 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment,  etc. 

And  for  a  further  plea  ui  this  behalf,  by  leave,  etc.,  the  said  de- 
fendant says  adio  non,  because  he  says  that  before  the  making  and 
delivery  of  the  said  promissory  note  in  the  said  declaration  men- . 
tioned,  to  wit,  on  the  fifth  da}^  of  March,  A.  D.  1856,  at  the  county 
of  Rock  Island  aforesaid,  the  said  plaintiff,  in  consideration  of  the  i 
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payment  to  him,  by  the  said  defenclaut,  of  the  sum  of  three  hundred 
and  sixty-six  dollars,  b}'  his  certain  bond  or  writing  obligatory, 
bearing  date  the  day  and  year  aforesaid,  and  which  is  now  here 
brought  into  com-t,  sealed  with  the  seal  of  the  said  plaintiff,  ac- 
knowledged himself  to  be  held  and  firmly  bound  unto  the  said 
defendant,  in  the  penal  sum  of  three  thousand  three  hundred  and 
sixty  dollars,  for  the  payment  of  which  well  and  truly  to  be  made 
he  thoroughly  bomid  himself,  his  heirs,  executors  and  administra- 
tors, and  every  of  them,  to  which  said  bond  or  writing  obligatory, 
there  Avas  and  is  annexed  a  recital  and  condition  whereby  it  was 
recited  that  the  said  plaintiff  had  that  day  agreed  to  sell  to  the  said 
defendant  the  follo-\vuig  described  lot  or  tract  of  land  situated  in 
the  city  and  coimty  of  Rock  Island,  and  State  of  Illuiois,  known  as 
lot  five,  in  block  nine,  in  the  original  or  old  town  of  Stephenson, 
(now  city  of  Rock  Island,)  on  condition  that  the  said  defendant 
should  pay  to  said  plaintifl"  the  sum  of  one  thousand  six  hundred 
and  eighty  dollars,  on  or  before  the  tenth  day  of  October,  A.  D. 
1857,  at  the  Rock  Island  Bank  in  the  city  of  Rock  Island  aforesaid, 
for  which  the  said  defendant  had  given  his  promissory  note,  and 
was  provided  that  if  the  said  defendant  should  pay  said  note  at 
matm-ity  without  any  delay  or  defalcation,  and  should,  in  the  mean- 
time, pay  all  taxes  on  said  land,  and  the  said  plaintifi"  should,  upon 
the  completion  of  said  payment,  make,  execute  and  dehver  to  the 
said  defendant,  a  good  and  sufiicient  deed,  with  full  and  proper 
covenants  of  warranty,  free  and  clear  of  all  incumbrance,  then  the 
I  said  bond  or  writing  obligatory  should  be  void,  othermse  should 
I  remain  in  full  force  and  virtue — and  that  time  should  be  deemed 
material  and  of  the  essence  of  the  contract  in  said  bond  set  forth. 
<  And  the  said  defendant  avers  that  he  then  and  there  paid  to  the 
j  said  plaintiff  the  said  sum  of  three  hundred  and  sixty-six  dollars, 
1  and  made  and  delivered  to  the  said  plaintiff  his  promissory  note  for 
i  the  said  simi  of  one  thousand  six  hundred  and  eighty  dollars,  pay- 
able on  or  before  the  tenth  day  of  October,  A.  D.  1857,  which  was 
\  the  same  note  mentioned  in  the  said  bond  or  wiiting  obhgatory, 
and  in  the  said  plaintiff's  declaration  herein,  and  was  made  and 
given  for  the  consideration  aforesaid,  and  none  other. 

And  the  said  defendant  further  avers,  that  he  paid,  and  was  wil- 
Img  and  liable  to  pay,  all  taxes  on  said  land,  between  the  day  of 
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the  date  of  the  said  bond  or  writing  obligatory  and  the  tenth  day 
of  October,  A.  D,  1857,  and  on  the  said  last  mentioned  day,  was 
ready  and  wilhng,  and  ofiered  to  pay  to  said  plaintiff  at  the  taid 
Rock  Island  Bank,  in  the  said  city  and  county  of  Rock  Island,  the 
said  sum  of  one  thousand  six  hundred  and  eighty  dollars,  and  then 
and  there  tendered  the  said  last  mentioned  sum  of  money  to  the 
said  plaintiff,  but  the  said  plaintiff  then  and  there  neglected  and 
refused,  and  hath  ever  since  neglected  and  refused,  to  make,  exe- 
cute and  dehver  to  the  said  plaintiff  a  good  and  sufficient  deed  of 
said  lot  or  ti'act  of  land,  with  full  and  proper  covenants  of  warranty, 
and  free  and  clear  of  all  incumbrance,  but  on  the  contrary  thereof, 
the  said  defendant  avers  that  at  the  time  and  place  last  aforesaid, 
the  said  lot  or  tract  of  land  was,  and  for  a  long  space  of  time  before 
had  been,  subject  to  the  incumbrance  of  a  certain  mortgage  made 
and  executed  by  the  said  plaintiff  and  his  wife,  to  one  Henry  Shus- 
ter,  bearing  date  the  seventeenth  day  of  October,  A.  D.  1855,  to 
secure  the  payment  to  the  said  Shuster  by  the  said  plaintiff,  m  two 
years  from  the  date  of  said  mortgage,  the  sum  of  fifteen  hundi-ed 
dollars,  with  interest  at  the  rate  of  six  per  centum  per  annum,  which 
said  mortgage  was  duly  filed  for  record  in  the  recorder's  office  of 
said  county  of  Rock  Island,  on  the  eighteenth  day  of  October,  A. 
D.  1855,  and  recorded  in  said  office  in  book  D,  of  Mortgages,  at 
page  four  hundred  and  thirteen,  and  on  the  said  tenth  day  of  Octo- 
ber, A.  D.  1857,  was  not  cancelled,  released  or  discharged  of  record, 
but  there  remained,  and  was  a  subsisting  and  vahd  hen  upon  said 
lot  or  tract  of  land,  to  wit,  at  the  county  aforesaid ;  and  this  the 
said  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment, 
etc. 

And  for  a  further  plea  in  this. behalf,  b}^  leave,  etc.,  the  said  de- 
fendant says  actio  non,  because  he  says  that  the  said  plaintiff,  before 
and  at  the  time  of  the  commencement  of  this  suit,  to  wit,  at  the 
couuty  of  Rock  Island  aforesaid,  was  and  still  is  indebted  to  the 
said  defendant  in  a  large  siun  of  money,  to  wit,  the  sum  of  two 
thousand  five  hundred  dollars,  lawful  money,  for  money  lent  and 
advanced  by  the  said  defendant  to  the  said'plamtiff,  at  his  request; 
and  for  other  money  by  the  said  defendant  paid,  laid  out  and  ex- 
pended for  the  said  plaintiff,  at  his  request ;  and  for  other  money 
by  the  said  plaintiff  had  and  received  to  and  for  the  use  of  the  saidj 
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defeudaut ;  and  for  other  money,  found  to  be  due  and  owing  from  ' 
the  said  plaintiii'  to  the  said  defendant,  on  an  account  stated  between 
them,  which  said  sum  of  money  so  due  and  owing  from  said  plain- 
tiff to  the  said  defeudaut,  as  aforesaid,  exceeds  the  damages  sustained 
by  the  said  plaiutiff  by  reason  of  the  non-performance  by  him,  the 
said  defendant,  of  the  said  several  supposed  promises  and  mider- 
taldngs  m  the  said  accusation  mentioned,  and  out  of  which  said  sum 
of  money  so  due  and  owing  from  the  plaintiff  to  the  defendant,  he, 
the  said  defendant,  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  said  plaintiff  the  full  amount  of  the  said  dam- 
ao;es  according  to  the  form  of  the  statute  in  such  case  made  and 
provided ;  aud  this,  he,  the  said  defendant,  is  ready  to  verify ; 
wherefore  he  prays  judgment,  etc. 

To  which  pleas  of  said  defendant  the  plaintiff  filed  the  following 
rephcations : 

And  now  said  plaintiff,  as  to  said  defendant's  said  second  plea, 
ssiys  predudi  7ion,  because  he  says  that  at  the  said  time  when,  etc., 
and  at  the  place  when,  etc.,  as  in  said  plea  mentioned,  the  said  de- 
fendant did  not  tender  to  the  said  plaintiff  the  said  sum  of  one  thou- 
sand six  hundred  and  eighty  dollars,  as  in  and  by  his  said  plea  the 
said  defendant  hath  alleged. 

And  for  a  further  replication  in  this  behalf  as  to  said  defendant's 
said  second  plea,  by  Mm  secondly  above  pleaded,  said  plaintiff 
says  predudi  non.  because  he  says  that  the  said  writing  obhgatory 
in  said  plea  mentioned,  was  not  nor  is  the  deed  of  said  plaintiff. 

And  as  to  said  defendant's  fourth  plea,  by  him  fom'thly  above 
pleaded,  said  plaintiff  says  predudi  tion,  because  he  says  that  he 
does  not  owe  said  defendant  said  sum  of  money  above  in  said  fourth 
plea  demanded,  or  any  part  thereof,  in  manner  and  form  as  said 
defendant  hath  above  thereof  complained. 

And  as  to  said  defendant's  said  third  plea,  by  him  thirdly  above 
pleaded,  said  plaintiff  says  predudi  non,  because  he  says  that  at  the 
said  time  when,  etc.,  where,  etc.,  the  said  defendant  did  not  pay  to 
said  plaintiff  the  said  sum  of  three  hundi'ed  and  sixty-six  dollars,  as 
said  defendant  hath  in  his  said  third  plea  alleged. 

And  for  a  further  replication  as  to  said  defendant's  said  thu'd 
plea,  said  plaintiff  says  predudi  non,  because  he  says  that  the  said 
defendant  did  not  pay  all  taxes  on  said  land  between  the  day  of  the 
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date  of  said  bond  or  writing  obligatory  and  the  tenth  day  of  Octo- 
ber, A.  D.  1857,  as  by  the  said  plea  is  alleged. 

And  for  a  further  repKcation  as  to  said  defendant's  third  plea  by 
him  thirdly  above  pleaded,  said  plaiutiif  says  precludi  non,  because 
he  says  that  at  the  time  when,  etc.,  where,  etc.,  the  said  defendant 
did  not  tender  to  said  plaintiff  the  said  sum  of  one  thousand  six 
hundred  and  eighty  dollars,  as  said  defendant  hath  in  his  said  third 
plea  alleged. 

And  for  a  further  replication  in  this  behalf  as  to  said  defendant's 
said  third  plea,  by  him  thirdly  above  pleaded,  said  plaintiff  says 
precludi  non,  because  he  says  that  said  mortgage  made  and  exe- 
cuted by  said  plaintiff  and  his  wife  to  one  Henry  Shuster,  at  the 
said  time  when,  etc.,  where,  etc.,  was  not  a  subsisting  and  valid 
lien  upon  the  lot  or  tract  of  land  in  said  plea  mentioned,  as  in  said 
plea  is  alleged. 

And  for  a  further  replication  in  this  behalf  as  to  said  defendant's 
third  plea  by  him  thirdly  above  pleaded,  said  plaintiff  says  precludi 
non.  because  he  says  that  the  said  supposed  ^T.-iting  obhgatory  in 
said  plea  mentioned,  was  not  nor  is  the  deed  of  him  the  said  plaintiff. 

To  maintain  the  issues  on  his  part,  the  plaintiff  offered  and  read 
in  evidence  to  the  jury  the  promissory  note,  of  which  the  foUowing 
is  a  copy : 

$1,680.  Rock  Island,  March  .'>,  1856. 

On  or  before  the  10th  day  of  October,  A.  D.  1857,  I  promise  to  pay  Miles  W. 
Conway  or  order,  at  the  Rock  Island  Bank,  in  the  City  of  Rock  Island,  the  sum 
of  one  thousand  six  hundred  and  eighty  dollars,  with  interest,  for  value  received. 

COVELL  CASE. 

And  the  plaintiff  then  rested  his  case. 

Whereupon  the  defendant  offered  in  evidence  at  said  trial,  the 
following  bond,  the*due  execution  whereof  by  the  defendant,  was 
admitted. 

Said  bond  bears  date  the  5th  day  of  March,  A.  D.  1856,  and  is 
m  the  penal  sum  of  $3,300,  signed  by  the  plaintiff,  and  subject  to 
the  following  condition :  Whereas  the  said  Miles  W.  Conway  hath 
this  day  agreed  to  sell  to  the  said  Covell  Case  the  followmg  de- 
scribed lot  or  tract  of  land,  situate  in  the  city  and  county  of  Rock 
Island,  and  State  of  Illinois,  known  as  lot  five  (5),  in  block  nine 
(9),  in  the  original  or  old  town  of  Stephenson,  now  Rock  Island^ 
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on  condition  that  the  said  Covell  Case  shall  pay  the  said  Miles  W. 
Conway  the  sum'  of  one  thousand  six  hundred  and  eighty  dollars, 
on  or  before  the  10th  day  of  October,  A.  D.  1857,  at  the  Rock 
[rJ<ind  Bank,  in  the  city  of  Rock  Island,  aforesaid,  for  which  the 
,-:;iid  Covell  Case  hath  given  his  promissory  note, 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
Covell  Case  shall  pay  said  note  at  maturity,  without  any  delay  or 
defalcation,  and  shall  in  the  meantime  pay  all  taxes  on  said  land, 
and  the  said  Miles  W.  Conway  shall,  upon  the  completion  of  said 
payment,  make,  execute  and  deliver,  or  cause  to  be  made,  executed 
and  dehvered,.  a  good  and  sufficient  deed,  with  full  and  proper  cov- 
enants of  warranty,  free  and  clear  of  all  mcumbrauce,  to  the  said 
Covell  Case,  for  said  lot  or  tract  of  land,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

And  it  is  expressly  agreed  by  and  between  said  parties,  that  time 
is  material,  and  is  made  the  essence  of  this  contract,  and  that  in 
the  event  of  the  non-payment  of  said  sum  of  money,  or  any  part 
or  portion  thereof,  according  to  the  terms  and  effects  of  the  said 
Covell  Case's  promissory  note,  that  then  the  said  Miles  W.  Conway 
may  elect  to  consider  the  above  contract  at  an  end,  and  that  the 
said  Covell  Case  shall  be  considered  the  tenant  of  the  said  Miles 
W.  Conway,  holding  over  the  termination  of  his  lease. 

M.  W.  Conway,     [l.  s.] 

To  the  introduction  of  which  said  bond  as  evidence,  the  said 
plaintiff  objected,  but  the  court  permitted  said  bond  to  be  read  in 
evidence  to  the  jury. 

Defendant  called  i?.  W.  Smith,  who  testified,  that  he  was  present 
at  the  Rock  Island  Banli  on  the  day  when  the  note  (offered  in  evi- 
dence by  plaintiff)  fell  due  ;  the  plaintiff'  and  defendant,  and  Mr. 
Powers,  of  Davenport,  were  also  present.  Powers  remarked  that 
there  was  a  note  of  defendant's  given  to  plamtiff,  that  fell  due  there 
that  day,  and  which  defendant  had  given  plaintiff  for  the  purchase 
of  a  lot  in  town,  and  added  to  plaintiff,  "  We  hold  your  bond  for  a 
conveyance  of  said  lot  free  of  incumbrance,  which  we  are  advised 
you  cannot  do."  He  then  said  :  "  We  tender  the  money,"  and  at 
the  same  time  threw  down  a  bag  of  money  on  the  counter,  and 
gold  to  the  amount  of,  perhaps,  one  hundred  dollars  fell  out,  the 
bag  being  untied,  and  further  adding  :  "  We  make  a  tender  of  tho 
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amount  due  ;  "  the  witness,  Smith,  (acting  for  and  in  behalf  of 
said  plaintiff)  here  interposed  and  told  liim  he  had  a  deed  there 
duly  executed,  which  he  tendered  him,  and  would  also  take  hiij 
money,  at  the  same  time  holding  out  in  his  hand  towards  said 
Powers,  a  deed  from  said  plaintiff  to  said  defendant,  of  said  lot, 
and  reached  foi  the  money,  but  Powers  grabbed  the  money  and 
ran  out  of  the  bank,  and  witness  did  not  get  hold  of  it.  Witness 
was  asked  if  there  appeared  to  be  in  the  bag,  contaimng  said 
money,  sufficient  to  pay  said  note,  and  replied  that  judging  from 
the  size  of  the  contents  of  the  bag,  and  supposing  the  contents  to 
be  ffold,  he  thouoht  there  was  enouo;h.  That  the  gold  in  the  bao; 
was  tendered  by  Mr.  Powers  as  being  the  amount  of  this  note  and 
interest,  and  as  the  amount  then  due  on  the  purchase  of  the  lot. 
He  was  not  asked  to  count  it,  and  no  objection  or  doubt  was  ex- 
pressed that  it  was  not  enough. 

Said  defendant  then  offered  in  evidence  a  deed  from  plaintiff  to 
defendant,  of  the  lot  mentioned  in  said  bond,  and  tendered  as  before 
mentioned  by  said  "witness  (Smith),  upon  the  occasion  when  said 
note  fell  due  at  said  Bank.  Said  deed  bears  date  the  10th  da}^  of 
October,  A.  D.  1857 — consideration,  two  thousand  and  fifty  dol- 
lars— is  in  common  form,  and  contains  the  usual  covenaQts  of  a 
warranty  deed,  and  is  properly  acknowledged  by  plaintiff".  To 
the  introduction  of  which  said  deed  the  said  plaintiff  objected,  but 
the  court  permitted  said  deed  to  be  read  in  evidence  to  the  jury. 

Defendant  next  offered  in  evidence  the  record  of  a  mortgage 
deed  from  plaintiff  to  one  Shuster,  and  which  upon  said  record  did 
not  appear  to  have  been  discharged  or  canceled,  the  record  of  which 
deed  is  substantially  as  follows  : 

Dated  17th  October,  1855 — consideration,  $1,500.  Premises 
conveyed  same  as  mentioned  in  phiintifl''s  bond.  Condition :  pro- 
vided that  if  said  Miles  W.  Conway,  his  heirs,  executors  or  admin- 
istrators, shall  well  and  trul}^  pay  said  Shuster,  liis  heirs,  adminis- 
trators or  assigns,  the  sum  of  fifteen  hundred  doUars,  in  two  years 
from  the  date  of  these  presents,  according  to  the  tenor  and  eflect 
of  his  (said  plaintiif's)  promissory  note  of  even  date  herewith, 
with  six  per  cent,  interest,  the  said  bond  to  be  void. 

Said  deed  signed  by  plaintiff'  and  acknowledged  in  due  form. 

To  the  introduction  of  which  said  record  of  deed  said  plaintiff 
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objected,  but  the  court  permitted  the  record  of  said  deed  to  be 
read  and  shown  to  the  jury. 

James  M.  Brmcner,  being  sworn,  was  asked  by  plaintiff  if  he 
was  clerk  in  the  Rock  Island  Bank,  to  which  he  replied  that  he 
Was.  The  following  check  was  then  exhibited  to  witness,  and  he 
was  asked  if  the  same  pertained  to  the  papers  of  said  bank  ;  to 
which  he  answered  that  it  did.  Said  witness  further  stated  that 
said  printed  check  shown  him  was  such  as  are  kept  by  the  bank 
for  the  use  of  its  customers,  and  that  defendant  was  a  customer  of 
said  bank,  and  kept  an  account  therein  durmg  the  month  of  March, 
A.  D.  1856. 

Said  check  is  m  the  words  and  figures  following,  to  wit : 

"Rock  Island,  III.,  March  5,  1856. 
Rock  Island  Bank,  pay  in  funds  current  at  your  counter,  to  Miles  W.  Conway 
or  bearer,  three  hundred  and  sixty-six  dollars. 
1366.  ■  COVELL  CASE." 

R.  W.  Smith  stated,  that  the  signature  of  the  di'awer  of  said 
check  was  in  the  hand-^vi-itino;  of  said  Covell  Case. 

Brawner  stated,  that  the  custom  of  said  bank  was,  when  a  check 
Hke  the  foregoing  was  presented  and  honored,  to  make  a  check- 
mark thereon,  by  perforating  the  same  crosswise  by  an  instrument 
for  that  purpose  through  or  near  the  centre  of  the  same,  and  then 
fihng  away  the  check  so  canceled  as  a  voucher  of  its  paj^ment ;  and 
that  the  check  aforesaid  appeared  to  be  so  perforated,  and  that  such 
perforation  mdicates  presentation  and  payment. 

Brawner  stated  that  he  was  not  a  clerk  in  said  bank  at  the  date 
of  said  check,  and  could  not  state  who  the  cashier  and  clerk  were 
at  that  time,  and  could  not  state  of  his  own  loiowledge  whether 
said  check  was  in  fact  paid  or  not. 

Whereupon  said  check  was  offered  in  evidence,  to  which  the 
plaintiff  objected,  but  the  court  permitted  said  check  to  be  read  to 
the  jury,  to  which  decision  the  plamtiff  excepted. 

Whereupon  said  plaintiff  requested  the  court  to  charge  the  jury 
as  follows  : 

1.  The  check  offered  in  evidence  is  not  sufficiently  authenticated 
and  proven,  to  be  regarded  as  evidence  in  this  case  under  the  issue 
tendered  by  plaintiff's  third  replication,  whereby  an  issue  is  foiTiied 
!  to  the  defendant's  plea  of  oflfeet. 
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2.  The  record  of  the  mortgage  from  the  plaintiff  and  his  wife  to 
Henry  Shuster,  offered  in  evidence  by  the  defendant,  is  not  of  it- 
self evidence  that  the  lot  mentioned  in  the  second  and  third  pleas 
of  defendant  was  incumbered  at  the  time  the  defendant  was,  by 
the  terms  of  said  bond,  entitled  to  his  deed. 

3.  The  defendant  is  not  entitled  to  prevail  on  his  third  plea, 
unless  he  has  shown  by  his  evidence,  that  he  has  paid  all  taxes  on 
the  lot  or  land  mentioned  in  said  bond,  between  the  date  of  said 
bond  and  the  tenth  day  of  October,  1857. 

4.  In  order  to  defeat  the  plahitiff' s  right  of  recovery  under 
defendant's  second  plea,  it  must  appear  from  his  evidence  in  support 
thereof,  that  he,  the  defendant,  has  on  his  part  performed  all  the 
conOitions  and  stipulations  assumed  by  him  to  be  performed  by 
the  terms  of  the  bond  offered  in  evidence  by  defendant,  m  support 
of  his  said  plea. 

5.  The  defendant  is  not  entitled  to  prevail  under  his  plea  of  set- 
off, unless  he  has  shown  by  his  evidence  that  he  on  his  part  has 
performed  all  the  considerations  and  obUgations  assumed  by  him 
to  be  performed  in  and  by  said  bond  offered  by  him  in  evidence. 

6.  In  making  a  tender  it  is  necessary  that  the  person  who  under- 
takes to  make  it,  shall  give  the  person  to  whom  it  is  made  an 
opportunity  to  count  the  mone}^  tendered  ;  and  if  the  person  who 
makes  the  tender,  interposes  obstacles  to  prevent  such  count,  and 
does  thereby  prevent  such  count,  it  vitiates  such  tender,  and  a 
tender  under  such  circumstances  is  of  no  bindiuo-  force  in  law. 

7.  If  from  the  evidence  in  this  case,  the  jury  believe  the  witness, 
Smith,  while  acting  as  the  agent  of  the  plaintiff  to  receive  the 
money  due  on  the  note  offered  in  evidence,  at  the  time  and  place 
the  same  fell  due,  was  prevented  by  defendant  or  his  agent  from 
counting  the  money  tendered  upon  that  occasion,  then  such  tender 
is  void. 

8.  In  order  to  make  a  valid  tender,  it  is  necessary  that  the  fuU 
amount  due  should  be  tendered,  otherwise  the  tender  is  void,  and 
tlie  burden  of  proof  as  to  amount  tendered  rests  upon  the  party 
pleading  it. 

But  the  court  refused  the  instructions  so  asked  by  plaintifi^ 
numbered  one  and  two,  respectively. 

And  to  the  refusal  of  said  com-t  to  give  said  iustructious,  num 
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bered  one  and  two  as  aforesaid,  so  asked  bj  plaintiff,  said  plaintiff, 
at  the  time  thereof,  then  and  there  excepted. 

And  for  refusmg  to  give  said  instructions  numbered  three  and 
four,  five,  six  and  seven,  as  asked  by  said  plaintiff,  said  plaintift' 
then  and  there  at  the  time  thereof  excepted. 

Said  com't,  after  modifying  said  plaintiff's  instructions,  numbered 
three,  fom*,  five,  six  and  seven,  respectively,  instructed  the  jury  as 
follows,  namely  : 

3.  The  defendant  is  not  entitled  to  recover  on  his  third  plea 
miless  he  has  shown  by  his  evidence  that  he  has  paid  all  taxes  on 
the  lot  or  land  mentioned  in  said  bond  between  the  date  of  said 
bond  and  the  tenth  day  of  October,  A.  D.  1857,  or  that  it  2vas 
admitted  by  plaintiff  that  the  taxes  had.  been  paid. 

4.  In  order  to  defeat  the  plaintiff's  right  of  recovery  under  de- 
fendant's second  plea,  it  must  appear  from  his  evidence  in  support 
thereof,  that  he,  the  defendant,  has  on  his  part,  performed,  or  offered 
to  -perform,  all  the  considerations  and  stipulations  assumed  b}^  him 
to  be  performed  by  the  tenns  of  the  bond  offered  in  evidence  by 
defendant  in  support  of  his  plea. 

5.  The  defendant  is  not  entitled  to  prevail  under  his  plea  of  set- 
off, unless  he  has  shown  by  his  evidence  that  he  on  his  part  has 
performed,  or  offered  to  perform,  all  the  conditions  and  obligations 
assumed  by  him  to  be  performed  in  and  by  said  bond  offered  by 
him  in  evidence. 

6.  In  making  a  tender  it  is  necessary  that  the  person  who 
undertakes  it  shall  give  the  person  to  whom  it  is  made  an  oppor- 
tunity to  coimt  the  money  tendered,  if  he  requests  to  count  it ;  and 

I  if  the  person  who  makes  the  tender,  interposes  obstacles  to  prevent 
such  count,  and  does  thereby  prevent  such  count,  it  vitiates  such 

.  tender,  and  a  tender  mider  such  cii'umstances  is  of  no  binding  force 

\  in  law. 

I  7.  If  from  the  evidence  in  this  case  the  jmy  believe  the  witness, 
Smith,  while  acting  as  agent  of  the  plaintiff  to  receive  the  money 
due  on  the  note  offered  m  evidence  at  the  time  and  place  the  same 
fell  due,  requested  to  count  the  money,  and  was  prevented  by  the 
defendant  or  his  agent  from  counting  the  money  tendered  upon 
that  occasion,  then  such  tender  is  void. 

And  for  not  giving  said  iustructions  numbered  one  and  two  and 
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for  modifymg  and  giving  instructions  three,  four,  five,  six  and 
seven,  as  modified,  said  ijlaintifi"  then  and  there  at  the  time  thereof 
excepted. 

Said  defendant  on  his  behalf  asked  said  court  to  instruct  the  jury 
as  follows  : 

1.  That  if  they  beheve,  from  the  evidence,  that  at  the  maturity 
of  the  note  in  suit,  and  at  the  place  where  it  was  payable,  the 
defendant  was  ready  ^vith  the  sum  of  money  therein  mentioned, 
and  ofiered  to  pay  it  to  the  plaintiff"  for  a  proper  deed  of  the  lot 
in  question,  free  of  incumbrance,  and  that  said  lot  was  then  and 
there  encumbered  by  a  mortgage  to  Shuster,  they  will  find  for  the 
defendant. 

2.  The  law  in  this  case  did  not  require  the  defendant  to  make  an 
absolute  and  unconditional  tender  of  the  money,  as  it  would  in  the 
case  of  a  debt  absolutely  due — ^but  he  had  a  right  to  withhold  it 
and  to  prevent  the  plaintiff*  or  liis  agent  from  getting  possession  of  it 
if  there  was  a  subsisting  encumbrance  by  mortgage  on  the  lot.  It 
was  enough,  if  he  had  the  amoimt  there  and  offered  to  pay  it,  for 
an  unencumbered  title  only. 

3    If  the  jury  believe,  from  the  evidence,  that  the  defendant,  at 
the  Hock  Island  Bank  on  the  10th  day  of  October,  1857,  had  a 
bag  containing   gold  coin  apparently  to  the  amoimt  of  $1,680, 
stated  to  the  plaintiff'  that  it  contained  that  sum,  (showing  a  part 
of  it,)  and  off*ered  to  pay  it  to  plaintiff",  for  an  unincumbered  title — 
and  further  beUeve,  that  the  plaintiff"  did  not  then  and  there  object  i 
that  there  Avas  not  that  amount,  or  required  it  to  be  counted  or- 
fully  shown,  but  said  he  would  accept  it  for  that  sum,  it  was  a  suf-  • 
ficient  tender  of  1 1,680,  on  the  part  of  the  defendant,  although  he 
did  not  offer  to  pay  it  unconditionally,  but  actually  refused  to  let 
the  plaintiff"  have  it ;  provided  the  jury  believe,  from  the  evidence, i 
that  the  lot  in  question  was  at  the  time  incumbered  by  a  mortgagaj 
from  said  plaintiff". 

4.  The  only  issue  in  dispute  before  the  jury  on  the  second  plea' 
of  defendant,  is,  whether  defendant  tendered  to  the  plaintifi",  at  the 
time  and  place  where  the  note  became  due,  the  sum  of  $1,680,  anc 
it"  the  defendant  has  proved  that  fact,  he  is  entitled  to  a  verdict. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  defendant  or 
his  attorney  tendered  and  off'ered  to  pay  to  the  plamtift'  or  his  at>J 
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torney,  at  any  time  before  the  bringing  of  this  suit,  the  amount  of 
the  noto  sued  on,  upon  condition  that  the  plaintiff  would  at  tlie 
same  time  make  to  hun  a  warranty  deed  for  lot  five,  block  nine,  O. 
T.,  Rock  Island,  free  and  clear  of  all  incumbrance,  and  that  said 
jilaintiff  did  not  and  could  not  at  that  time  convey  an  unincumbered 
title  to  said  lot,  the  jury  will  find  a  verdict  for  the  defendant. 

6.  That  in  this  case,  the  defendant  was  not  bound  to  pay  the 
money  on  the  note  sued  on,  unless  he  should  at  the  same  time  re- 
ceive an  miincumbered  title  to  the  lot  in  question  ;  and  if  the  plam- 
tiff  could  not,  by  reason  of  the  existence  of  a  mortgage  upon  said 
lot,  convey  an  unincumbered  title  thereto,  he  could  not  requh-e  the 
defendant  to  take  a  deed  from  him  for  said  lot  and  to  pay  him  the 
money  therefor. 

To  the  giving  of  which  said  instructions,  so  asked  by  said  defend- 
ant, the  said  plamtifi*,  then  and  there  and  at  the  time  said  instruc- 
tions were  so  given  to  the  jury  by  said  court,  excepted. 

Whereupon  the  jury,  after  argument  of  said  cause  by  counsel  for 
said  parties  respectively,  and  after  retu'ing  to  consider  of  their  ver- 
dict, came  into  court  with  a  verdict  for  the  defendant,  assessing  his 
damages  at  three  hundi'ed  and  sixty-six  dollars. 

Plaintiff  thereupon  filed  his  motion  for  a  new  trial,  specifying  the 
following  causes  : 

1.  For  that  the  court  erred  in  admittmg  evidence  at  the  trial  of 
said  case  in  behalf  of  said  defendant,  which  said  plaintiff  then  and 
there  objected  to. 

2.  For  that  the  court  erred  in  refusmg  instructions  to  the  jury 
asked  for  by  the  plaintiff  at  said  trial. 

■  3.  For  that  the  court  refused  instructions  to  the  jury  as  asked  by 
plaintiff  at  said  trial,  and  modified  and  altered  the  same,  and  so 
gave  said  altered  instructions  to  the  jury. 

4.  For  that  the  com't  gave  the  instructions  asked  for  by  said  de- 
fendant, to  the  jmy  at  the  trial  of  said  cause,  which  said  plaintiff 
then  and  there  objected  to,  and  therein  erred. 

5.  Because  said  verdict  is  against  law  and  evidence. 

Plaintiff  also  at  same  time  moved  an  arrest  of  judgment  for  the  • 
followuig  reasons  : 

1.  Because  the  said  defendant's  said  several  pleas  filed  herein 
marked  two,  three  and  four  respectively,  are  insufiicient  in  law 
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whereon  to  pronounce  judgment  upon  the  verdict  of  the  jury 
herein. 

2.  Because  said  pleas  of  said  defendant,  marked  and  numbered 
as  aforesaid,  are  wholly  informal  and  insufficient. 

But  the  court  overruled  said  plaintiff's  said  several  motions  for  a 
new  trial,  and  arrest  of  judgment  respectively,  and  refused  to  grant 
a  new  trial  of  said  cause,  and  also  refused  to  arrest  judgment  herein, 
to  which  said  several  decisions  of  said  court,  refusing  a  new  trial 
herein,  as  aforesaid,  and  refusing  to  arrest  judgment  herein,  as  afore- 
said, said  plaintiff  then  and  there,  and  at  the  time  thereof,  excepted. 

The  court  rendered  judgment  on  said  verdict,  for  said  debt, 
Drury,  Judge,  presiding. 

BEARDSLEr  &  Smith,  for  Plaintiff  in  Error. 

Wilkinson  &  Pleasants,  and  B.  C.  Cook,  for  Defendant  in 
Error. 

Breese,  J.  The  defense  in  this  action  was  fully  made  out. 
There  was  no  demand  by  plaintiff's  agent  to  count  the  money  iu 
the  bag,  and  no  objection  or  doubt  was  expressed,  that  it  did  not 
contam  enough.  The  agent  swears  this,  and  also  gives  it  as  his 
belief  there  was  sufficient  coin  in  the  bag  to  pay  the  amount  due,  if 
it  was  all  gold,  and  the  inference  is  fak,  that  it  was  all  gold  coin, 
as  no  other  com  fell  out  of  the  bag  but  gold  when  it  was  thro^vu 
upon  the  counter.  Here  was  a  readiness  to  pay  the  money  due, 
fully  proved,  at  the  time  and  place  agreed  upon.  At  the  same 
time  there  was  an  offer  by  the  plamtiff  to  deliver  the  land  of  deed 
he  had  covenanted  to  deliver — a  general  warranty  deed,  with  a 
covenant  against  incumbrances.  This  deed  was  refused  by  the  de- 
fendant, on  the  alleged  ground,  that  the  property  was  incumbered 
by  a  mortgage  of  fifteen  hundred  dollars  upon  it,  then  subsisting 
iu  full  force,  and  unsatisfied.  Refusing  the  deed  offered,  the  de- 
fendant's agent  left  the  bank,  taldng  with  him  the  money. 

At  law,  time  is  of  the  essence  of  a  contract  to  convey  laud, 
and  if  the  vendor  is  not  able  and  ready  to  perform  his  part  of  iM  i 
agreement  on  that  day,  the  vendee  may  elect  to  consider  the  con- 1 
ti'act  at  an  end.     The  contract  in  this  case  was  to  convey  free  of  ' 
iu'.'umb ranees.     The  proof  establishes  the  fact,  that  on  the  day  ho 
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offered  to  convey  and  tendered  the  deed,  there  was  a  subsisting 
mortgage  upon  the  lot  to  the  amount  of  fifteen  hundred  dollars. 
The  vendor  therefore  was  not  able  to  perform  his  covenant  and  the 
vendee  was  not  bound  to  receive  the  deed,  though  it  did  contain 
full  covenants,  for  it  was  not  the  covenants  for  which  he  contracted, 
but  for  a  good  unincumbered  estate,  and  this  he  was  entitled  to 
before  he  paid  his  money.      Tylers.  Young  et  al,  2  Scam.  Rep.  447. 

But  it  is  said,  the  court  improperly  admitted  evidence  of  a  sub- 
sisting mortgage.  The  only  evidence  of  the  mortgage  was  the 
record  of  deeds,  and  to  its  introduction  the  plaintiff  objected  in 
general  terms,  not  assigning  any  gromids  therefor. 

The  record  is  made  evidence  by  statute  without  further  proof, 
but  to  use  it  the  court  can  require  certain  preliminary  proof,  as  that 
the  original  is  lost  or  not  m  the  power  of  the  party  to  produce,  and 
such  x^i'oof,  wc  apprehend,  can  be  given  orally  to  the  court,  and 
need  not  be  preserved  on  the  record  unless  exception  be  taken  to  it, 
or  such  proof  may  be  waived  by  the  opposite  party.  When  this 
record  was  presented,  the  plaintiff  admitted  it  was  the  record  of  the 
mortgage.  The  record  in  this  case  does  not  show  that  the  requisite 
prehminary  proof  was  not  made  before  the  introductioii  of  the 
record  of  the  mortgage,  and  we  must  presume  that  such  proof  was 
made  or  waived. 

It  is  not  permitted  parties  to  lie  by,  and  permit  evidence  to  be 
introduced  without  specific  objections,  which  is  competent  in  itself, 
and  the  objection  to  which  is  formal,  and  can  be  obviated  if  made, 
by  proof,  and  afterwards  make  the  introduction  of  such  evidence 
ground  of  objection  in  this  court.  If  the  plaintiff  was  not  satisfied 
with  the  record  evidence  of  the  mortgage,  he  should  have  mani- 
fested it,  in  order  that  the  party  producmg  it,  might  have  produced 
the  original,  or  accounted  for  its  non-production. 

This  precise  point  has  been  decided  by  this  court  in  the  case  of 
Russell  V.  Wldteside,  4  Scam.  R.  11.  The  court  say  :  "  In  the  ab- 
sence of  the  contrary  statement  in  the  bill  of  exceptions,  we  are  to 
presume  that  proof  of  the  hand- writing  and  official  character  of 
{ho  register  was  made  before  the  admission  of  the  certificates  in 
G'N'idence.  Nor  do  we  perceive  that  the  court  erred  in  permitting 
the  certified  copy  of  the  deed  from  Jackaway  to  be  read  in  evidence, 
etc.     It  does  not  appear  that  any  question  was  made  in  the  court 
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below,  as  to  the  loss  of  the  original  deed,  or  the  inability  of  the 
plaintiff  to  produce  it ;  and  we  are  to  conclude  that  this  was  either 
admitted  by  the  defendant,  or  proved  by  the  plaintiff."     See  also 
Gilham  v.  State  Bank,-  2  Scam.  E.  247,  and  Harmon  el  al.  v.  Thorn 
ton,  ib.  355. 

This  decision  is  not  at  all  in  conflict  with  that  of  Roberts  v.  Has- 
hell,  20  111.  R.  59.  In  that  case  there  was  an  effort  to  supply  the 
prelimmary  proof,  which  we  deemed  insufficient. 

The  set-off  was  properly  claimed.  The  advance  payment  made 
by  the  defendant  for  the  lot  could  be  recovered  in  this  manner. 
There  was  the  most  persuasive  evidence  presented  to  the  jury,  that 
the  check  given  for  it,  had  been  cashed  by  the  plaintiff  at  the  bank. 
He  has  no  right  to  retain  it,  the  contract  being  forfeited  by  his  own 
act. 

The  judgment  of  the  court  below  is  affirmed. 

Judgmenl  affirmed. 


Barbara  Stumps,  Appellant,  v.  Susanna  Kelley,  who  sues 
by  her  next  friend.  Appellee. 

appeal  from  cook  county  court  of  common  pleas. 

It  is  not  necessary  that  there  should  be  a  guardian,  or  pi'ochein  amy,  for  a  minor 
at  the  time  of  suing-  out  process.  If  it  were  otherwise,  the  exception  should  be 
taken  before  pleading-  to  the  merits. 

A  similiter  may  be  put  to  a  plea,  at  any  stage,  by  any  party ;  and  it  is  not  error 
to  proceed  to  trial  without  it. 

A  judge  may  of  his  own  motion  instruct  the.jury,  and  it  may  often  be  his  duty  to 
do  so. 

The  practice  of  instructing  a  jury  to  find  for  the  defendant,  as  in  case  of  a  non- 
suit, is  not  adopted  in  this  State 

The  evidence  is  for  the  jury,  and  in  case  of  contrariety,  the  Supreme  Court  will 
not  interfere,  except  under  peculiar  circumstances. 

A  party  will  be  liable  for  injuries  inflicted  by  a  cow  or  other  animal,  if  the  vicious- 
ness  of  the  animal  is  known  to  the  owner ;  and  case,  not  trespass,  is  the  proper 
remedy. 

This  case  is  fully  stated  in  the  opinion  of  the  court.     The  cause 
was  heard  before  J.  M.  Wilson,  Judge,  and  a  jury,  and  there  was 
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a  finding  and  judgment  for  $500.00.     The  defendant  below  ap- 
pealed. 

HosMER  &  Peck,  for  Appellant. 

J.  C.  AYiCKEK,  for  Appellee. 

Walker,  J.  This  was  an  action  on  the  case  brought  in  Cook 
C'oimty  Court  of  Common  Pleas  to  the  September  term,  1857,  by 
appellee  and  against  appellant.  The  first  count  of  the  declaration 
alleges,  that  appellant  did,  theretofore  wi'ougfully  and  injuriously, 
keep  a  certain  red  and  white  cow,  well  knowing  that  the  same  was 
accustomed  to  hook,  attack  and  push  with  her  horns  ;  that  the  cow 
did  attack  and  push  with  her  horns,  the  plaintiff,  and  greatly 
wounded,  bruised  and  injured  the  shoulder  and  arm  of  the  plain- 
tiff, whereby  she  became  sick,  etc.,  for  a  long  space  of  time,  and 
was  injm-ed  in  consequence,  in  her  health  and  constitution,  and  was 
prevented  from  pursuing  her  ordinary  avocation,  etc.,  and  was  put 
to  great  expense,  etc.,  in  being  cured. 

The  second  count  is  similar  to  the  first,  only  it  avers  that  defend- 
ant, knomng  the  vicious  propensity  of  hei  cow,  and  that  she  wo 
accustomed  to  hook  manldnd,  did  not  restram  and  confine  her  cow, 
but  suffered  her  to  run  at  large,  and  that  the  cow,  on  the  eleventh 
day  of  August,  1857,  attacked  and  hooked  plaintiff,  whereby  she 
was  greatly  injured. 

The  defendant  filed  the  plea  of  general  issue,  to  which  the  simili- 
ter was  added.  At  the  November  special  term,  1857,  the  cause 
was  tried  by  the  court  and  a  jury,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  $500. 

The  defendant  moved  the  com't  for  a  new  trial,  which  motion 
I  was  overruled,  and  a  judgment  entered  on  the  verdict  against  the 
defendant,  from  which  she  appeals  to  this  court. 

It  is  assigned  for  error,  that  the  precipe  for  the  summons  was 
filed  by  an  attorney  and  not  by  jprocliein  amy  or  guardian.  It  is 
said  in  Archibald's  Prac,  vol.  2,  p.  154,  that  in  actions  brought  by 
infants,  that,  "  The  j)rocess  is  the  same  as  in  ordinary  cases,  and 
may  be  sued  out  in  the  name  of  the  infant  before  any  j[,rochein  amy 
or  guardian  is  appointed."  It  then  appears  to  be  unnecessary  that 
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there  should  be  even  a  guardian  or  jprocliein  amy  for  the  minor  at 
the  time  of  suing  out  process,  and  that  it  is  the  same,  and  may 
issue  as  process  in  other  cases.  But  even  if  it  was  ^regular,  which 
we  by  no  means  concede,  it  should  have  been  taken  advantage  of, 
by  plea  in  abatement  or  motion  to  quash,  and  was  cured  by  plead- 
ing in  bar.  And  that  the  similiter  was  added  by  attorney  was  not 
error.  The  defendant  himself  may  add  it  to  the  general  issue,  and 
it  is  not  error  to  proceed  to  trial  without  it.  Where  a  plea  prop- 
erly concludes  to  the  country,  it  is  only  form  to  add  it,  and  it  can 
make  no  difference  by  whom  it  is  done. 

Courts  are  created  and  established  for  the  administration  of 
justice,  and  all  legal  and  proper  means  should  be  employed  for  the 
attainment  of  that  end.     And  how  it  can  be  error  for  the  court  to 
instruct  the  jmy  as  to  the  law  of  the  case,  whether  asked  to  do  so 
or  not,  we  are  at  a  loss  to  conjecture.     We  have  been  referred  to 
no  authority  that  so  holds,  and  we  cannot  imagine  that  such  can 
exist.     One  of  the  very  objects  of  having  a  judge  is  to  instruct  the 
jury  on  the  law  applicable  to  the  case.     Instead  of  its  being  error 
for  the  court  on  its  own  motion  to  instruct,  where  it  seems  to  be 
required  by  the  justice  of  the  case,  it  is  rather  the  duty  of  the 
judge  to  give  such  instructions.     The  instructions  given  by  the ; 
court  in  this  case,  without  being  requested  by  either  party,  we 
thmk  embrace  the  law  as  applicable  to  the  case,  and  it  is  not  denied ; 
that  it  does.     And  we  have  no  hesitation  in  saying  that  so  far  from : 
its  being  error,  that  the  court  acted  in  strict  contbrmity  with  thei 
duty  imposed  by  the  oath  of  the  judge,  and  the  requirements  of  I 
the  law. 

There  is  no  error  perceived  in  refusing  to  instruct  the  jury  to^ 
find  for  the  defendant  as  in  a  case  of  non-suit.  Such  a  practicd  > 
has  never  obtauied  in  this  State,  and  this  com-t  has  held  that  such  a 
course  is  not  sanctioned  by  our  practice.  Again,  there  was  most 
certainly  evidence  tending  to  establish  the  plaintiff's  demand,  audi 
whenever  that  is  the  case,  however  slight,  it  is  a  question  solely  for' 
the  jury  aiid  not  for  the  court.  To  hold  otherwise  would  be  toj 
usurp  the  right  to  try  the  facts  in  a  case,  by  a  court,  Avhen  the: 
right  is  vested  in  the  parties,  to  have  such  questions  determined  bj 
a  jmy. 

It  is  also  urged  that  the  verdict  of  the  jmy  is  against  the  e\ 
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dence,  and  therefore  the  court  erred  in  not  grautmg  a  new  trial. 
That  there  was  contrariety  in  the  testimony,  and  that  there  may 
be  dovibt  as  to  which  way  the  weight  inclines,  is  true.     But  that 
has  never  been  held  sufficient  to  disturb  the  finding  of  a  jury. 
Before  com-ts  can  mterfere  with  their  finding,  it  must  appear  to  be 
clearly  against  the  weight  of  the  evidence,  and  such  is  not  the  case 
hei'e,  and  we  think  it  fully  sustains  the  finduig,  and  no  error  was 
committed  by  the  court  ui  refusmg  to  set  it  aside. 
t     The  next  assignment  of  error,  is  that  the  verdict  is  against  the 
law  of  the  case.     It  is  a  maxim  of  the  law  that  every  man  may 
use  his  own  in  any  maimer  he  may  choose,  so  that  he  does  not 
thereby  injure  another.     One  person  has  no  right,  in  the  exercise 
of  a  trade  or  business,  to  endanger  the  life  or  health  of  another, 
nor  by  so  doing  to  inflict  an  uijury  upon  the  person  or  property  of 
another,  while  pursiung  his  lawful  avocations.     While  appellant 
had  the  undoubted  right  to  hold  and  enjoy  the  property,  the  ap- 
pellee had  the  right  to  pass  the  public  highway  ^vithout  being 
injured  by  the  property  of  appellant.     And  appellant  failing  to 
restrain  this  animal,  after  knowmg  its  propensity  to  hook  persons, 
is  liable  for  the  injuries  that  may  result  to  persons  by  her  running 
at  large.     "  But  if  the  ox  were  wont  to  push  mth  his  horns  in  time 
past,  and  it  hath  been  testified  to  his  owner,  and  he  hath  not  kept 
I   him  in,  but  that  he  hath  killed  a  man  or  a  woman,  the  ox  shall  be 
I   stoned  and  his  owner  shall  be  put  to  death."    When  it  is  thus  com- 
;  manded  by  the  Great  Jehovah,  when  he  made  his  law  known  to 
i  man  in  the  midst  of  thunders  and  lightnings,  and  the  deep  cloud 
i  that  enveloped  Sinai,  attestmg  liis  visible  presence,  we  have  no  right 
j  to  disregard  the  principle  of  divine  justice  thus  aimouuced.     The 
j  principle  contained  in  this  revelation,  applies  with  its  full  force  to  a 
1  -case  only  resulting  m  injury,  and  unquestionably  requu*es,  that  it 
\  shall  be  compensated  by  payment  of  damages  by  the  owner  of  the 
I  animal,  to  the  person  injured.     By  the  law  of  the  twelve  tables,  it 
was  provided  that  "  if  a  horse,  apt  to  Idck,  should  strike  with  his 
I  foot,  or  if  an  ox  accustomed  to  gore,  should  woimd  any  man  with 
■  his  horns,  an  action  was  given  to  the  party  uijm-ed."    Cooper's  Inst. 
I  357.     And  by  the  common  law,  "the  owner  of  domestic  or  other 
'  anunals  not  naturally  inclined  to  commit  mischief,  as  dogs,  horses, 
and  oxen,  is  not  liable  for  any  injmy  committed  by  them  to  the 
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person  or  personal  property  ;  unless  it  can  be  shown  that  he  pre- 
viously had  notice  of  the  animal's  mischievous  propensity,  or  that 
the  injury  was  attributable  to  some  other  neglect  on  his  part;  it 
being  in  general  necessary  in  an  action  for  an  injury  committed  by 
such  animals,  to  allege  and  prove  the  scienter."  1  Chit.  PI.  82. 
But  with  the  notice  of  the  vicious  propensity  of  the  animal,  the 
action  must  be  case  and  not  trespass.  Thus  it  is  seen  that  the  prin- 
ciple of  responsibility  by  an  owuer  of  an  animal  accustomed  to  com- 
mit injury  to  mankind,  and  knowing  its  vicious  propensity,  is 
imposed  for  all  injuries  it  may  inflict,  and  is  recognized  by  the 
divme  and  the  civil,  as  well  as  the  common  law.  And  in  this  case 
the  scienter  was  averred  and  proved.  The  other  errors  assigned  are 
already  disposed  of  by  the  consideration  of  those  discussed,  and  it 
is  not  deemed  necessary  to  further  notice  them. 
The  judgment  must  be  afiirmed. 


Judgment  affirmed. 


John  Dexter,  Appellant,  v.  John  Parkins,  Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

The  wife  of  a  defendant  in  execution,  is  not  a  competent  witness,  on  a  trial  of  right 

of  property. 
A  preferred  creditor  has  no  greater  right  to  personal  property,  than  a  purchaser 

for  a  valuable  consideration,  as  against  judgment  ci'editors. 
On  the  trial  of  right  of  property,  a  recital  in  the  execution  of  the  rendition  of  the 

judgment  is  sufficient  pi-oof  of  the  judgment;  the  claimant  by  gi\'ing  notice, 

admits  the  regularity  and  existence  of  the  pi-oceedings  against  the  defendant. 

The  property  in  question  was  levied  upon  by  virtue  of  an  execu*. 
tion  upon  a  judgment  before  a  justice  of  the  peace,  in  favor  of  John 
Dexter  against  John  Sniallridge,  dated  5th  December,  1857,  oi 
judgment  recovered  by  said  Dexter  against  Sniallridge,  on  5th  De-' 
cembcr,  1857,  for  $110  and  costs,  and  the  property  levied  upon  as 
the  property  of  Sniallridge  by  a  constable,  on  the  15th  day  of  De-^j 
cember,  1857. 

Parldns  claimed  the  property  as  his,  and  had  a  trial  of  the  right  i 
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of  property  before  the  justice  of  the  peace,  on  which  trial  the  jury 
rendered  a  verdict  in  favor  of  Dexter  against  the  claimant,  from 
which  trial  an  appeal  was  taken  to  the  County  Cornet  of  Peoria  county. 

At  the  December  term  of  said  Coimty  Coui"t,  1857,  a  jmy  trial 
was  had,  and  verdict  was  rendered  for  the  claimant,  from  which 
last  trial  this  appeal  is  taken. 

On  the  trial  of  said  cause  in  the  said  County  Court,  the  plaintiff 
below  oflered  the  wife  of  the  defendant  in  execution,  Jane  Small- 
ridge,  who  acted  as  clerk  and  agent  of  her  husband  in  the  transac- 
tion of  his  business,  as  a  witness  on  the  trial  of  said  cause,  to  which 
the  defendant  objected.  The  Court  overruled  the  objection,  and 
allowed  the  witness  to  give  testimony  in  said  cause. 

The  defendant  below  asked  the  Court  to  instruct  the  jmy  as 
follows : 

5.  That  a  bill  of  sale  is  fraudulent  and  void,  as  to  creditors  and 
third  persons,  unless  possession  of  the  property  specified  therein, 
actually  followed  from  the  vendor  to  the  vendee,  according  to  the 
terms  of  said  bill  of  sale. 

6.  That  possession  is  prima  fade  evidence  of  ownership,  and  in 
case  of  sale  of  goods  or  chattels,  if  possession  of  said  goods  remain 
with  the  seUer  or  vender,  the  sale  is  fraudulent  and  void  per  se  (of 
itself,)  as  to  creditors  and  third  persons,  and  cannot  be  rebutted  by 
evidence  of  fan"  intention. 

But  the  court  refused  to  give  the  instructions  asked,  but  modi- 
fied them  by  addressing  the  following,  to  wit : 

"  Whereupon  the  com't  amended  the  fifth  insti'uction  by  writing 
the  words  '  not  being  a  preferred  creditor,'  after  the  word  '-vendee,' 
in  said  fifth  instruction,  and  amended  the  6th  instruction,  by  adding 
the  words  '  unless  such  sale  was  to  a  preferred  creditor,  and  in  pay- 
ment of  a  just  debt.'  " 

And  now  comes  the  said  John  Dexter,  and  assigns  for  error  that 
said  com't  erred  in  allowing  Mrs.  Smallridge,  wife  of  the  defendant 
in  execution,  to  testify  in  said  cause  ;  and  in  amending  the  fifth  and 
sixth  instructions,  as  asked  for  by  said  Dexter. 

Lindsay  &  Lander,  for  AppeUaut. 

H.  Grove,  for  AppeUee. 
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Beeese,  J.  The  questions  arising  on  this  record  are,  first,  as  to 
the  admissibility  of  the  wife  of  the  defendant  in  execution,  as  a  wit- 
ness on  the  part  of  the  claimant  of  the  property  under  a  bill  of 
sale,  made  by  such  defendant,  and  second,  on  the  instructions. 

Section  twelve  of  the  act  respecting  the  trial  of  the  right  of  prop- 
erty, provides  (Scates'  Comp.  1116,)  that  in  no  case  of  such  trial 
shall  the  defendant  in  execution  be  a  competent  witness. 

In  first  Greenleaf  on  Evidence,  Sec.  341,  it  is  said,  where  the 
husband  or  ^vife  is  not  a  party  to  the  record,  but  yet  has  an  inter- 
est directly  involved  in  the  sidt,  and  is  therefore  incompetent  to 
testify,  the  other  also  is  incompetent,  and  instances  the  case  of  the 
wife  of  a  bankrupt  being  called  to  prove  the  fact  of  his  bankruptcy 
which  she  is  not  permitted  to  do.  JEx  parte  James,  1  Peere  "Wil- 
hams,  610.  Nor  can  the  husband  be  a  witness  for  or  against  his 
wife,  in  a  question  touching  her  separate  estate  even  though  there 
are  other  parties  to  the  record  in  respect  of  whom  he  would  be 
competent.     1  Greenleaf  Ev.,  Sec.  335. 

In  Davis  v.  Dinwoody,  4  Durnf.  &  East,  370,  Lord  Kenyon  said, 
Independently  of  the  question  of  interest,  husbands  and  wives  are 
not  admitted  as  witnesses  for  or  against  each  other,  from  their  being 
so  nearly  connected  they  are  supposed  to  have  such  a  bias  upon 
their  minds  that  they  are  not  to  be  permitted  to  give  e\ddence  either 
for  or  against  each  other,  and  so  said  Buller,  Justice,  in  the  same 
case,  and  this  is  considered  we  believe  to  be  well  settled  law. 

It  was  argued  in  this  case  of  Davis  v.  Dimooody  on  the  objection 
to  the  competency  of  the  witness  that  he  was  interested,  it  was  an- 
swered, that  he  came  to  speak  against  his  interest,  for  that  if  these 
goods  which  had  been  seized,  were  not  liis  own  and  could  not  be 
taken  to  pay  his  debt  he  would  be  hable  afterwards,  whereas  if 
they  could  be  taken  in  execution  his  debt  Avould  be  discharged. 

So  in  this  case,  if  the  goods  seized  by  the  constable  were  not 
Smallridge's  and  could  not  be  taken  to  pay  his  debt  he  would  be 
liable  afterwards,  whereas  if  they  could  be  taken  liLs  debt  would 
be  discharged.  But  the  court  say,  interest  is  not  the  test.  It  ia 
the  bias  supposed  to  exist  upon  the  mind  of  husband  or  wife  which 
excludes  them.  But  our  statute  expressly  excludes  the  defendant 
in  execution,  and  of  course,  under  the  rule  as  laid  down  by  Green 
leaf  before  cited,  his  wife  is  excluded  also.  Where  one  is  uicom- 
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petent  either  by  the  common  law  or  by  statute  on  account  of  a 
supposed  interest  or  bias,  the  other  must  be  also.  This  doctrine  is 
fully  recognized  in  Vandiver  v.  Glaspy,  7  Rich.  S.  C.  Law  R.  14, 
and  on  principle  is  correct. 

In  such  cases  as  this  of  the  trial  of  right  of  property  a  son-in-law 
claiming  through  the  defendant  in  execution,  more  or  less  sus- 
picion is  naturally  engendered,  that  the  transaction  is  only  colora- 
ble and  it  may  be  greatly  to  the  interest  of  the  defendant  ia  the 
execution,  that  property  seized  as  his  by  an  execution,  should  belong 
jpro  hac  vice,  to  the  claimant.  It  is  not  difficult  to  imagine  such  cases. 
In  such  case,  the  wife  would  be  testifying  directly  in  a  case  where 
her  husband's  interest  was  deeply  involved.  It  would  be  very  con- 
venient in  such  cases  to  have  the  wife  a  witness,  and  not  an  honest 
disinterested  neighbor. 

But  there  is  another  reason  of  policy  why  the  wife  should  be  ex- 
cluded, and  that  is  for  the  sake  of  domestic  peace.  If,  called  as  a 
witness  and  she  does  not  testify  as  her  husband  wants  her  to  testify, 
the  consequences  to  her  may  be  an}i;hing  but  agreeable  in  the  privacy 
of  their  homes,  and  its  comforts  forever  destroyed  by  this  one  re- 
fusal of  the  wife,  to  violate  her  oath  and  conscience,  to  advance  the 
interest  of  her  husband.  Rather  than  hazard  such  consequences,  it 
is  far  better  that  they  should  be  excluded,  and  we  hold  policy  and 
the  law  does  exclude  them. 

In  this  case,  the  evidence  does  not  show  any  delivery  of  the 
property  to  the  claimant  after  the  execution  of  the  bill  of  sale.  It 
i|  is  absolute  on  its  face,  yet  the  property  remained  as  much  in  the 
possession  of  Smallridge  as  it  did  in  that  of  the  claimant  after  as 
])efore  its  execution.  Such  circumstances  are  not  evidence  of  fraud, 
but  are  fraud  absolutely.  Thornton  v.  Davenjjort,  1  Scam.  R.  296  ; 
Beed  v.  Uames,  19  111.  R.  596,  and  cases  there  cited. 

The  fifth  and  sixth  instructions  asked  by  the  plaintiff  in  execution 
should  liave  been  given  without  any  qualification,  for  a  preferred 
creditor  has  no  greater  right  in  such  cases  than  a  purchaser  for  a  valu- 
able consideration,  as  agaiust  judgment  creditors.  It  is  objected 
however,  that  the  plaintiff  in  execution  did  not  show  any  judgment 
against  Smallridge.  He  did  show  an  execution  reciting  a  judg- 
ment, on  which  the  levy  was  made,  which  was  sufficient  under  this 
proceeduig.     By  giving  notice  that  he  will  try  the  right  of  prop- 
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erty,  the  claimant  admits  the  regularity  and  existence  of  the  pro- 
ceeding's against  the  defendant. 

We  think  there  should  be  a  new  trial,  and  the  cause  is  remanded 
for  that  purpose,  and  for  fuilher  proceedings  not  inconsistent  with 
this  opinion. 

Judgmeiit  reversed. 


The  People  of  the  State  of  Illinois,  upon  the  relation 
of  the  Peoria  and  Oquawka  Railroad  Company,  Com- 
plainants, V.  The  County  of  Tazewell,  The  Board  of 
Supervisors,  and  The  Chairman  of  said  Board  of  the 
County  of  Tazewell,  Respondents. 

petition  for  a  mandamus. 

Municipal  corporations  are  not  bound  to  discharge  indebtedness  elsewhere  than 
at  their  treasuries. 

Counties  and  cities  have  not  the  i-ight  to  make  bonds,  issued  in  aid  of  railroads, 
payable  in  the  city  of  New  York. 

Authorities  repi-esenting  counties  and  cities  are  not  compelled,  when  the  inhabi- 
tants thereof  have  voted  in  favor  of  issuing  bonds  to  aid  in  constructing 
railroads,  to  issue  the  same,  or  to  subscribe  for  the  whole  stock ;  there  is  a 
discretion  resting  with  such  authorities  in  that  regard. 

Only  a  proposition  to  aid  in  the  construction  of  one  I'ailroad  should  be  submitted 
to  the  people. 

This  was  a  petition  for  a  mandamus  which  recites,  That  on  the 
12th  of  February,  A.  D.  1849,  the  Gfeneral  Assembly  passed  an 
act  incorporating  the  Peoria  and  OquaAvka  Railroad  Company, 
with  power  to  construct  a  railroad  from  Peoria  to  Oquawka,  and 
to  Burlington,  in  Iowa.  By  amendatory  acts,  passed  February 
10th,  1851,  and  22d  June,  1852,  said  company  was  further  author- 
ized to  extend  said  road  from  Peoria  eastward,  through  Tazewell 
county,  to  the  Indiana  State  line. 

That  said  conqiany  still  exists  as  a  corporation  under  said  laws 
Previous  to  August,  1853,  said  company  had  located  and  partly 
constructed  its  road  through  Tazewell  county. 
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That  Tazewell  county  adopted  township  organization  at  the 
general  election  in  1849,  and  has  remained  so  organized  ever 
smce. 

That  at  a  meeting  of  the  board  of  supervisors,  held  on  the  23d 
August,  1853,  a  petition  was  presented  to  said  board,  signed  by 
numerous  citizens  of  the  county,  praying  that  an  election  might  be 
ordered  to  be  held  on  the  24th  day  of  September,  1853,  at  the  usual 
places  of  holding  elections,  throughout  the  county,  ordermg  the 
people  to  vote  for  and  against  a  subscription  by  the  said  county, 
of  $75,000,  to  the  Mississippi  and  Wabash  Railroad  Company, 
and  for  and  against  a  subscription  of  $25,000  to  the  eastern  exten- 
sion of  the  Peoria  and  Oquawka  Railroad  Company.  The  petition 
suggested  that  payment  of  the  subscription  should  be  provided 
for  by  issuing  a  like  amount  of  bonds  of  said  county,  bearing  an 
aimual  interest  of  seven  per  cent.,  payable  semi-annually  at  the 
American  Exchange  Bank,  New  York,  having  twenty  years  to 
rim. 

That  on  the  same  day  a  resolution  was  passed  by  the  board, 
ordering- an  election  in  accordance  with  the  prayer  of  the  petition, 
and  the  clerk  of  the  board  directed  to  prepare  the  proper  notices 
of  the  said  election. 

That  at  a  meeting  of  said  board  of  supervisors,  held  on  the 
26th  September,  1853,  the  said  board  j^assed  a  preamble  and 
resolution,  reciting  the  former  order  for  holding  the  said  election, 
and  declaring  that  the  same  had  taken  place  as  required  by  the 
order,  and  in  pursuance  of  law ;  and  that  at  said  election,  a 
majority  of  the  votes  of  said  county,  taking  as  a  standard  the 
nmnber  of  votes  thrown  at  the  last  general  election  previous  to 
said  vote  on  said  subscription,  was  in  favor  of  said  subscriptions, 
to  wit,  1,824  in  favor,  and  710  against  said  subscriptions  ;  the 
number  of  votes  cast  at  the  general  election  aforesaid  bemg  2,314. 

The  petition  further  states  that  in  fact,  said  petition  was  pre- 
sented, said  orders  made,  said  election  held  in  due  form  of  law, 
and  resulted  as  stated  m  said  orders. 

That  it  became  the  duty  of  the  defendants  to  subscribe  imme- 
diately to  the  stock  of  said  road,  pm'suant  to  the  petition,  election 
!  and  orders  aforesaid. 

That,  though  often  requested,  said  defendants  have  refused  to 

169 


149  OTTAWA, 

People  ex  rel.  Peoria  and  Oquawka  R.  R.  Co.  v.  County  of  Tazewell  et  al. 


subscribe  to  said  stock,  or  to  issue  any  bonds  in  payment,  as  they 
were  bound  to  do. 

That  on  the  13th  of  September,  1858,  at  a  regular  meeting  of 
the  Ijoard  of  supervisors,  the  relators  presented  a  petition  to  tbe 
board,  requesting  defendants  to  make  said  subscription  of  $25,000, 
and  to  issue  their  bonds,  according  to  the  vote  of  the  people,  the 
requirements  of  the  law  and  the  records  and  orders  of  the  said 
board  of  supervisors. 

That  at  the  same  time  relators  presented  to  said  board  the 
original  stock  subscription  book  of  the  said  eastern  extension  of 
the  Peoria  and  Oquawka  Eailroad  Compan}-,  and  requested  the 
subscription  of  the  defendants  to  be  made  in  the  same,  and 
tendered  to  the  defendants  a  certificate  of  t^\^o  hundred  and  fifty 
shares  of  stock,  at  one  hundred  dollars  per  share,  of  the  said 
eastern  extension  of  said  company,  which  defendants  refused  to 
accept. 

That  on  the  14th  September,  1858,  at  the  same  session  of  said 
board,  the  petition  of  relators  having  been  referred  to  a  committee, 
said  committee  reported  against  the  same  ;  which  report  wa.**  con- 
curred in  by  the  board,  and  the  defendants  thereby  refused  to  sub- 
scribe to  said  stock  or  issue  said  bonds. 

The  relators  tlien  gave  unmediate  notice  to  said  board  that  they 
would  apply  at  this  term,  to  this  court,  for  a  mandamus  to  compel 
defendants  to  subscribe  said  stock  and  issue  said  bonds. 

The  petition  concludes  with  a  prayer  for  a  mandamus  to  compel 
the  defendants  to  subscribe  $25,000  to  the  stock  of  said  road,  and 
to  issue  the  bonds  of  the  county  in  payment  for  the  same,  bearing  ; 
date  the  26th  September,  1853,  with  seven  per  cent,  interest  per ' 
annum,  payable  semi-annually,  at  the  American  Exchange  Bank, , 
in  the  city  of  New  York,  and  payable  twenty  years  after  their  date. 

By  agreement,  the  petition  was  to  stand  as  an  alternative  man- 
damus, and  the  board  of  supervisors  were  to  show  cause  wh}'  a 
peremptory  mandamus  should  not  issue  ;  waving  an  issuance  of  the 
alternative  writ. 

The  following  causes  were  sho^vii  agauist  the  issuing  of  the  per- 
emptory "svi'it : 

J^irsL  The  law  under  which  the  vote  in  the  affidavit  of  the  rela-  ! 

tors  mentioned  and  set  forth  AViis  taken,  is  a  nullity,  having  been  : 
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passed  at  the  special  session  of  the  General  Assembly  of  the  State 
of  Illinois,  convened  by  the  proclamation  of  the  Governor  of  the 
State  of  IlUnois,  on  the  22nd  of  October,  1849,  when  the  subject 
of  the  law  under  which  the  said  vote  was  taken,  was  not  one  of  the 
subjects  upon  which  the  said  General  Assembly  were  specially 
called  together  to  legislate  by  the  said  proclamation  of  the  said 
Governor. 

Second.  The  vote  mentioned  in  the  affidavit  of  the  relators  is 
void,  the  vote  reqiuring  the  interest  of  the  bonds  to  be  paid  at  the 
American  Exchange  Bank  in  New  York,  when,  by  law,  the  county 
can  only  pay  its  obligations  at  the  treasury  of  the  county. 

TJiird.  The  apphcation  by  the  relators  to  the  said  board  of  super- 
visors to  subscribe  the  stock  and  issue  the  bonds  in  pui"suance  of  the 
vote  set  forth  in  the  affidavit  of  the  relators,  not  havmg  been  made 
for  more  than  five  years  after  the  vote  was  taken,  is  a  waiver  and 
abandonment  of  the  right  of  the  relators  under  said  vote.  And 
said  apphcation  now  comes  too  late. 

Fourth.  It  is  a  matter  of  discretion  "^vith  the  said  board  of  super- 
visors whether  they  wiU  issue  the  bonds  and  make  the  subscription 
in  pursuance  of  the  vote. 

Fifth.  The  Peoria  and  Oquawka  Railroad  Company  are  not  the 
proper  parties  to  be  relators. 

Sixth.  That  the  relators  have  mortgaged  then*  road  for  more 
than  its  worth  since  the  vote  has  been  taken,  and  have  no  longer 
the  legal  title  to  the  same. 

Seventh.  The  company  have  become  insolvent,  and  if  a  subscrip- 
tion is  made,  the  stock  would  be  worthless. 

Eighth.  The  vote  mentioned  and  set  forth  in  the  affidavit  of  the 
relators  is  void,  because  it  does  not  comply  with  the  act  under 
,  which  the  vote  was  taken,  and  is  conditional. 

i  Ninth.  The  vote  mentioned  in  the  affidavit  of  the  relators  is  void 
in  not  conformmg  to  the  act  under  which  the  vote  was  taken,  the  act 
allowing  the  judges  of  the  County  Court,  or  board  of  supervisors, 
to  pay  for  the  stock  purchased  cither  by  borrowing  money  or  by 
issuing  bonds,  as  said  board  deem  most  advisable.  The  vote  allows 
the  issmng  of  bonds  only^  and  deprives  the  board  of  supervisors  of 
a  discretion  conferred  by  the  act,  and  is  therefore  void. 
I      Tenth.  The  vote  mentioned  in  the  affidavit  of  the  relators  is  void, 
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for  the  reason  that  the  vote  was  taken  to  subscribe  to  two  roads  at  i 
the  same  tune. 

The  relatoi-s,  to  these  objections  filed  the  following  traverse  and 
demuiTcr  : 

And  now  come  the  said  relators,  and  for  traverse  of  so  much  of 
said  defendant's  return,  numbered  and  marked  "  I^irsi,''  they  say, 
that  the  said  law  of  the  said  State  of  Illinois  was  such  a  law  as  was 
contemplated  and  included  within  the  meaning  and  spirit  of  the 
proclamation,  convening  the  said  special  session  of  the  General  As- 
sembly, as  will  appear  by  the  said  proclamation,  a  certified  copy 
whereof  is  hereto  attached  and  made  part  of  this  traverse.  And , 
the  relators  further  say,  that  the  General  Assembly  of  the  State  of 
Illinois,  as  appears  by  the  statutes  of  the  State,  have  subsequently  ■ 
recognized,  approved,  ratified,  and  in  substance  re-enacted  said  law  ; 
as  by  reference  to  the  several  acts  of  the  said  General  Assembly 
will  fully  appear. 

And  as  to  so  much  of  the  said  return  marked  "  T/m'd,"  they  say, , 
by  way  of  traverse  and  also  by  way  of  demurrer  to  the  said  por- 
tion of  said  return,  that  the  same  is  untrue  in  fact — inasmuch  as  it ; 
appears  from  the  certified  copies  of  the  records  filed  with  the  rela-  •: 
tors'  petition,  that  five  years  had  not  elapsed  between  the  time  of  " 
said  vote  being  taken  and  the  present  application  to  the  defendants 
to  subscribe  to  said  stock  and  issue  their  said  bonds.     And  also, , 
that  a  similar  applicatioii  for  said  subscription  and  for  the  issuing  ; 
of  said  bonds  had  been  made  on  the  7th  day  of  March,  A.  D.  1854, 
as  appears  by  the  record  attached  to  the  petition  in  said  cause. 

And  the  said  relators  also  submit  by  way  of  demurrer  to  said  I 
portion   of  said  return,  that  the  same,  if  true,  would  constitute 
no   defense  to    the  relief  sought  and  prayed  for  by  the  said  re-  ^ 
lators.  J 

The  relators  deny  the  allegation  in  said  return,  marked  '•  Sixth"  | 
or  so  much  thereof  as  states  that  "  they  have  not  the  legal  title  to  ' 
the  same,"  and  demur  to  so  much  thereof  as  states  "  that  the  re- 
lators have  mortgaged  their  road  for  more  than  it  is  worth  since 
the  vote  has  been  taken." 

And  as  to  all  the  other  matters  and  things  stated  and  set  forth  in  , 
the  said  return  of  the  said  defendants,  the  said  relators  say  that  the  ( 
fiame  are  insuflicient  in  law  to  bar  or  preclude  the  said  relators  ] 
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from  having  and  maintaining  their  said  petition,  and  receiving  the 
relief  therein  prayed  for,  and  that  they  are  not  bound  to  answer  or 
traverse  the  same  ;  and  this  they  are  ready  to  verify ;  wherefore 
,  they  pray  judgment,  etc. 
;    A  rejoinder  and  replication  to  these,  made  up  the  issue. 

N.  H.  Purple,  for  Relators. 

J.  Roberts,  for  the  Respondents. 

Walker,  J.  At  an  election  held  in  Tazewell  county  on  the  24th 
day  of  September,  1853,  for  and  against  the  county  subscribing 
for  twenty-five  thousand  dollars  to  the  capital  stock  of  relators' 
road,  the  majority  required  by  law  was  favorable  to  such  subscrip- 
tion. A  part  of  the  question  submitted  was  whether  an  issue  of 
bonds  of  the  county  in  payment  of  the  subscription,  to  draw  seven 
per  cent,  interest  per  annum,  payable  semi-annually  at  the  Ameri- 
can Exchange  Bank  in  New  York  should  be  made.  At  the  Sep- 
tember meeting,  1858,  of  the  board  of  supervisors  of  Tazewell 
county,  application  was  made  to  them,  to  subscribe  for  the  stock, 
which  they  refused  to  do,  and  the  shares  of  stock  were  tendered 
by  the  relators  and  refused,  and  the  board  also  refused  to  issue  the 
bonds  of  the  county.  And  to  compel  a  subscription  and  to  issue 
county  bonds  m  payment  of  the  same,  this  application  is  made. 

The  return  to  the  petition  sets  up  numerous  reasons  why  the 
subscription  should  not  be  made.  We  shall  only  notice  a  portion 
of  them,  as  in  the  view  we  take  of  the  case,  it  is  not  necessary  to 
discuss  the  others.  It  is  objected  that  the  county  had  no  right  to 
issue  bonds  or  other  obligations,  payable  at  any  other  place  than  at 
the  county  treasury.  Tliis  court  held  in  the  case  of  Prettyman  v. 
The  Board  of  Supervisor's  of  Tazewell  County,  19  111.  R.  406,  that 
it  was  only  by  virtue  of  the  act  of  February,  1857,  authorizing 
the  County  Courts  of  each  county  which  had  subscribed  to  the 
Tonica  and  Petersburg  road,  to  make  the  interest  of  their  bonds 
payable  at  any  place  they  might  choose.  That  act  only  applied  to 
subscriptions  to  that  particular  road,  and  can  have  no  application  to 
any  other.  And  it  was  there  held,  that  the  County  Court  had  no 
power  to  issue  bonds  payable  in  the  city  of  New  York,  for  want  of 
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express  authority  by  legislative  enactment.  States,  counties  and 
corporations,  created  for  public  convenience  only,  are  not  required 
to  seek  their  creditors  to  discharge  their  indebtedness,  but  when 
pa^Tnent  is  desu'ed,  the  demand  should  be  made  at  their  treasury. 
That  is  the  only  place,  at  which  payment  can  be  legally  insisted 
upon,  and  it  is  the  only  place,  where  the  treasurer  can  legally  have 
the  public  funds  with  which  he  is  intrusted.  To  authorize  the 
auditor  to  draw  his  warrants  on  the  treasurer,  payable  in  a  sister 
State  or  in  a  foreign  country,  necessarily  imposes  an  obhgation  on 
the  treasurer,  to  provide  funds  at  that  place,  to  meet  them.  And 
his  duties  reqiuriug  him  at  the  treasury,  would  reqmre  the  employ- 
ment of  agents,  the  transmission  of  the  funds  at  a  risk  of  loss,  and 
at  a  considerable  expense,  in  charges,  insurance  and  discounts,  which 
are  not  incident  to  its  payment  at  the  treasury.  And  the  same 
reasons  apply  with  equal  force,  to  cities,  counties  and  public  cor- 
porations, of  a  similar  character.  The  legislature  has  conferred  no 
such  general  power  on  such  bodies,  and  in  its  absence  they  have  no 
power  to  make  their  indebtedness  payable  at  any  other  pla(;e,  than 
at  their  treasury. 

The  next  question  we  propose  to  consider  is,  whether  legislative 
enactments,  authorizing  counties  and  cities  to  subscribe  for  such 
stock,  are  compulsory,  when  the  citizens  have  by  vote  determined 
in  favor  of  a  suliscription.     That  many  acts  authorized  to  be  per- 
formed by  such  bodies  are  discretionary,  and  others  are  peremptory, 
will  be  readily  conceded.     That  the  mere  grant  of  authority  to  such 
bodies,  cannot  be  construed  into  a  requirement  of  its  performance, 
without  discretion,  is  obvious.     A  large  portion  of  their  powers, 
are  unquestionably  of  a  discretionary  character.     But  when  the  law  i 
has  imposed  a  duty  and  required  its  performance,  there  can  be  no : 
discretion  exercised,  unless  it  be  as  to  the  time  or  mode  of  its  per- 
formance, when  neither  are  pointed  out  by  the  act  enjoining  the 
duty.     To  attempt  the  exercise  of  all  the  powers  conferred  upon 
those  bodies,  by  the  legislature,  would  seriously  involve,  if  it  did  i 
not  bankrupt,  every  city,  county  and  incorporated  town  in  the 
State.     Yet  when  the  duty  to  act  is  enjoined,  whether  in  express  * 
terms  or  by  implication,  there  can  be  no  choice  but  to  perform  the 
duty  required.     Counties  and  cities  are  incorporations,  created  for  i 
public  convenience,  and  to  transact  the  public  business  of  the  com- 
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I   munities  embraced  in  their  limits.     They  are  dependent  upon  the 

legislature  for  their  very  creation,  and  from  it,  they  derive  all  their 

authority  to  act.     And  it  is  therefore  necessary  to  examine  the 

,   various  legislative  enactments,  to  determine  whether  the  power  con- 

'   ferred  upon  comities  to  subscribe  for  stock  in  railroad  companies  is 

imperative  or  is  only  discretionary. 

The  first  section  of  the  act  of  November,  1849,  (Scates'  Comp. 
i  S50,)  provides,  "  That  whenever  the  citizens  of  any  city  or  comity 
,  in  this  State,  are  desirous  that  said  city  or  county  should  subscribe 
'   for  stock  in  any  raiboad  company  already  organized  or  incorpo- 
rated, or  hereafter  to  be  organized  or  incorporated  under  any  law 
of  this  State,  such  city  or  coimty  may,  and  are  hereby,  authorized 
I  to  purchase  or  subscribe  for  shares  of  the  capital  stock  in  any  such 
!  company,  in  any  sum  not  exceeding  one  hundred  thousand  dollars 
for  each  of  said  cities  or  counties ;  and  the  stock  so  subscribed  for 
or  pm'chased,  shall  be  under  the  control  of  the  County  Court  of  the 
county,  or  Common  Council  of  the  cit}^  making  such  subscription 
or  purchase,  in  all  respects  as  stock  owned  by  individuals."     The 
second  section,  authorizes  cities  and  counties  to  borrow  money,  or 
I  to  issue  their  bonds  in  payment  for  such  stock.     The  third  section 
j  -siuthorizes  the  railroad  company  to  which  such  subscription  may 
i  have  been  made,  to  receive  city  or  county  bonds  at  par,  in  discharge 
!  of  such  subscriptions,  and  to  dispose  of  them.     The  fourth  section, 
j  provides,  that  no  subscription  or  purchase  shall  be  made  or  bond 
I  issued  by  any  county  or  city  under  the  provisions  of  the  act, 
I  whereby  any  debt  of  such  city  or  county  shall  be  created,  to  pay 
j  such  subscription,  miless  sanctioned  by  a  majority  of  the  votes  of 
the  county,  at  an  election  to  be  held  to  ascertain  the  fact,  and  points 
i  out  the  mode  of  submitting  the  question  to  a  vote  of  the  city  or 
j  county.     And  by  the  last  clause  of  this  section  it  is  proidded,  that 
I   "  No  bonds  shall  be  issued  under  the  provisions  of  this  act  by  any 
i  coimty  or  city,  exceptmg  for  the  amounts  required  to  be  paid  at 
!  the  time  of  subscription,  and  for  amounts  of  and  at  the  time  when 
i  assessments  upou  all  stockholders  of  said  companj^  shall  be  regularly 
I  assessed  and  made  payable." 

I  By  an  amendatory  act  of  March  1,  1854,  (Scates'  Comp.  953,) 
I  the  last  clause  of  the  fourth  section  of  the  act  of  1849,  was  so  modi- 
i  fied,  as  to  authorize  the  city  council,  or  the  county  jude-es,  of  any 
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city  or  county,  having  subscribed  for  stock  in  railroad  companies, 
to  issue  and  deliver  the  whole,  or  any  portion  of  the  bonds  of  such 
city  or  county,  payable  on  such  subscription,  at  any  time  when  in 
their  opinion  the  interest  of  the  city  or  county  might  be  promoted 
thereby,  whether  calls  had  been  made  or  not,  on  other  subscribers. 

The  first  section  gives  the  power  to  cities  and  counties  to  make 
such  subscriptions  when  desired  by  then"  citizens,  and  it  contains  no 
other  hmitation,  except  as  to  amount.  To  authorize  their  legally 
constituted  agents  to  make  a  subscription,  it  was  under  this  section 
only  necessary  that  it  should  be  desired  by  their  citizens,  and 
within  the  limited  amount.  This  section  contains  no  language  that 
can  by  any  rule  of  interpretation,  be  held  to  impose  it  as  a  duty, 
to  make  such  a  subscription.  It  only  confers  the  authority,  and 
provides  that  they  may  subscribe  for,  or  pm-chase  stock,  under  its 
limitations  and  restrictions.  Neither  the  context,  or  the  language 
employed  in  the  first  section,  makes  a  subscription  imperative,  but  it 
is  only  permissive.  And  the  second  and  third  sections,  do  not  alter 
or  change  the  provisions  of  the  first.  The  power  conferred  by  that 
section,  is  purely  discretionary  in  the  county  judges  or  city  council, 
unless  its  requirements  are  changed  by  the  fourth  section. 

That  section,  after  providing  for  the  manner  of  submitting  the 
question  of  subscription  to  a  vote  of  the  city  or  county,  and  pre- 
scribino;  the  mode  of  conductino;  the  election  and  canvassing  the 
vote  thus  taken,  contains  this  provision,  "And  if  a  majority  of  the 
votes  of  said  county  or  city,  assuming  the  standard  aforesaid,  shall 
be  in  favor  of  the  same,  such  authorized  subscription  or  purchase, 
or  any  part  thereof,  shall  be  made  by  said  judges  or  Common 
Council."  The  words  "  such  authorized  subscriptions,"  necessarily 
refers  to  the  authority  conferred  by  a  majority  of  the  voters,  ascer- 
tained by  the  election,  provided  in  this  section.  The  vote  resulting 
in  favor  of  such  subscription  or  purchase,  is  necessary  to  authorize 
the  county  judges  or  city  council  to  act,  and  is  a  limitation  on  the 
discretionary  power  conferred  by  the  first,  section  ;  as  without  such 
vote,  they  could  not  subscribe,  whatever  might  be  the  desire  of  the 
citizens  of  the  county  or  city.  But  this  provision,  onl}'"  requires 
them  to  make  the  "  authorized  subscription  or  purchase,  or  any 
part  thereof."  This  language  is  not  susceptible  of  the  construction, 
that  when  the  vote  is  taken,  that  they  arc  compelled  to  subscribe  ^ 
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!  the  whole  amount  proposed  by  the  vote,  as  it  provides  that  the 
same  or  any  part  thereof  shall  be  made.     The  language  clearly 
i  requires,  that  they  shall  subscribe  the  amount  voted  upon,  or  any 
part  of  it,  and  a  subscription  of  any  amount,  that  they  may  deem 
for  the  best  mterests  of  the  county  or  city,  will  fully  answer   thid 
requirement.     A  subscription  of  one  share,  would  be  a  part  of  the 
sum  authorized  to  be  subscribed,  and  it  is  within  the  discretion  of 
the  county  judges  or  the  city  comicil,  whether  they  will  subscribe 
beyond  that  amount.     If  the  legislature  had  mtended  to  make  it 
compulsory  upon  them  to  subscribe  the  whole  amount,  they  would 
ihave  adopted  different  language  from  that  employed.     There  is  an 
[evident  propriety  m  giving  the  financial  agents  of  a  county  or  city, 
!a  large  discretion  in  the  management  of  its  pecuniary  affairs.     In 
the  change  of  circiunstances  to  which  railroad  enterprises  are  con- 
stantly subjected,  to  the  varying  condition  of  the  finances  of  the 
country,  the  success  of  rival  enterprises,  and  the  want  of  means  to 
secure  success  in  the  construction  of  raih-oads,  must  have  dictated 
the  policy  adopted  by  the  legislature  in  leaving  it  a  matter  of  dis- 
.cretion  in  the  county  judges  or  city  comisel,  to  subscribe  all  or  ar^y 
part  of  the  amount  authorized.     If,  unmediately  after  a  vote  was 
taken,  and  resulted  m  authorizing  a  subscription,  and  before  the 
i|30wer  to  subscribe  had  been  exercised,  it  were  to  become  manifest 
that  the  road  or  any  part  of  it,  never  could  be  completed,  and  the 
pfficers  to  promote  private  interest,  or  from  a  misguided  zeal,  or 
ij|)ver  confidence  in  what  might  afterwards  be  accomplished,  were 
letermined  to  push  the  enterprise,  and  waste  the  means  of  the  cor- 
3oration,  the  city  or  county  surely  ought  still  to  have  the  means  of 
kvoiduig  the  loss,  by  a  power  to  refuse  to  make  the  contemplated 
(ubscription.     Or,  suppose  the  company,  after  the  vote  is  had,  result- 
ng  m  fevor  of  subscription,  should  abandon  that  portion  of  the  road 
:n  which  the  voters  had  an  interest,  and  insist  upon  the  issue  of  the 
i)onds,  to  be  applied  on  a  remote  portion,  by  the  completion  of 
vhich,  they  coidd  receive  no  benefit,  can  it  be  contended,  that 
here  should  be  no  discretion  m  the  financial  agents  of  such  muui- 
ipal  corporations  to  subscribe  or  not,  as  the  interest  of  those  bodies 
night  require  ?     It  cannot  be  possible,  that  after  a  vote  has  resulted 
a  favor  of  subscription,  and  before  it  has  been  made,  that  no  change 
ill  the  affairs  or  prospects  of  the  road  could  occur,  which  would  not 
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release  them  from  the  duty  of  making  such  subscription.    The  legis- 
lature must  have  intended  to  invest  the  county  judges  and  Common 
Council,  with  the  discretionary  power  of  imposing  conditions  to  the 
county  or  city  subscription,  so  far  as  it  might  be  necessary  to  pro- 
tect their  interest,  and  seciu:e  the  faithful  application  of  the  amount  i 
subscribed.     If,  however,  the  law  is  peremptory,  and  does  compel 
the  subscription  for  the  full  amount,  and  leaves  the  agents  of  these  i 
bodies  without  any  discretion,  when  the  vote  has  resulted  m  favor  i 
of  subscription,  any  conditions  they  might  impose  would  have  no 
binding  effect,  nor  would  any  imposed  by  the  voters  be  binding. ; 
The  leoTslature  has  given  them  the  control  over  the  stock  when  i 
issued,  and  the  discretionary  power  to  issue  the  bonds,  whenever] 
the  interest  of  the  coimty  or  city  may  in  theu'  judgment  require  it. 
Considerations  of  policy,  could  not  have  mduced  the  legislature  to^ 
withhold  a  discretion  in  making  such  subscriptions,  as  these  powersi 
delegated,  are  as  important  as  that  of  making  the  subscription  of! 
the  whole  or  any  part  of  the  sum,  authorized  by  a  vote.     Aiidthatil 
the  legislature  intended  to  withhold  such  a  discretion  we  are  unable i 
to  beheve,  and  until  that  body  shall  employ  different  language  fromi 
that  used  in  the  fourth  section  of  this  act,  we  cannot  so  hold. 

Until  the  county  or  city  has  subscribed,  there  is  no  privity  be-3 
tween  the  road,  and  county  or  city.  It  is  the  contract  of  subscrip- 
tion which  compels  the  subscriber,  for  stock,  to  pay  his  money,  and 
the  company  to  issue  to  liim,  shares  of  their  stock.  Until  thej 
county  subscribes  for  shares  of  their  stock,  the  company  hold  uoi 
obligation  on  the  county  and  cannot  by  tendering  shares  of  stock,] 
compel  them  to  subscribe  or  to  issue  bonds,  nor  have  they  anj 
power  to  compel  the  road  to  issue  to  them  shares  of  their  stock.! 
Until  the  subscription  is  made  it  is  entirely  at  the  option  of  the 
road,  whether  they  will  permit  such  subscription.  Before  the  sulj 
scription  is  made,  no  obligation  exists  between  the  parties.  Nc 
can  the  vote  be  treated  as  an  agreement  between  the  county  ar 
the  road,  beyond  what  the  law  has  peremptorily  required  to  be  j)ei 
formed.  When  the  vote  was  taken  and  resulted  in  favor  of  sul)| 
scription,  it  only  amounted  to  a  delegation  of  power  to  the  super-jj 
visors,  to  make  the  contract  of  subscription,  as  the  law  then  authoi 
izcd  them  to  do.  The  company  was  no  party  to  this  vote,  and ' 
no  more  right  to  hisist  upon  the  execution  of  the  power  thus  del^ 
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gated,  than  it  would  have  in  case  an  indi\ddual  were  to  authorize 
an  agent  to  subscribe  for  stock  ia  the  road  and  who  should  refuse 
to  exercise  the  power  for  his  principal. 

In  the  case  of  Fulton  County  v.  TJie  Wabash  and  Mississippi 
Railroad  Co.,  21  111.  R.  338,  this  court  held,  that  the  law  did  not 
authorize  the  submission  of  a  proposition  for  subscription  of  a  gross 
suni,  to  two  roads,  in  the  same  subscription,  ui  such  a  manner  that 
the  voter  had  no  option,  to  vote  for  the  one,  and  against  the  other. 
This  submission  was  made  iu  that  maimer.  It  proposed  to  sub- 
scribe one  hundred  thousand  dollars,  one-fourth  to  this,  and  three- 
fourths  to  another  road,  and  the  voter,  however  much  in  favor  of 
submission  to  one,  and  opposed  to  the  other,  was  compelled  to  vote 
either  for  or  against  the  entire  subscription.  That  case  is  decisive 
of  this,  and  we  deem  it  unnecessary  to  again  discuss  the  question 
in  this  case. 

"We  are  for  these  reasons  of  the  opinion,  that  the  relatoi-s  have 
failed  to  show  a  case  by  their  petition,  which  entitles  them  to  the 
rehef  prayed,  and  that  the  demmTer  to  the  return  should  be  sus- 
tained to  the  petition.     The  writ  of  mandamus  is  refused. 

Mandamus  refused. 


Sabin  D.  Puterbaugh,  Plaintiff  in  Error,  v.  Joseph  Elliott 
et  al.,  Defendants  in  Error. 

error  to  TAZEWELL. 

If  a  respondent  neglects  to  join  in  a  demun-er  to  a  bill,  but  argues  it,  it  mil  be 

intended  that  the  issue  of  law  was  made  up. 
It  is  not  error  to  dismiss  a  bill,  on  demurrer,  if  it  is  without  equity.     If  the 

equities  are  defectively  stated,  the  bill  may  be  retained  for  amendment. 
A.  party  aggrieved  has  a  remedy  at  law  to  compel  a  sheriff  to  correct  an  onission 

in  a  certificate  of  sale  of  lands  made  by  him. 

This  was  a  bUl  in  chancery  to  correct  an  indorsement  of  levj^, 
and  certificate  of  purchase  given  by  a  sheriff. 

The  bill  alleges  that  Fiel  i,  Benedict  &  Co.  recovered  a  judgment 
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against  Joseph  Elliott  and  Eufus  Elliott  at  the  April  term,  1857, 
of  Tazewell  Circuit  Court  ;  and  that,  by  virtue  of  an  execution 
issued  on  said  judgment,  the  sheriff  of  said  county  dul//  advertised 
and  sold  the  follo^\dng  premises,  on  the  1st  day  of  August,  A.  D. 
1857,  as  the  property  of  said  Joseph  Elliott,  to  wit ;  "  Beginning 
seven  chaius  and  sixty-two  luiks  north  of  the  south-west  corner  of 
the  north  half  of  the  north-east  quarter  of  section  number  two, 
township  number  twenty-four  north,  of  range  five  west  of  third 
principal  meridian  ;  thence  running  north  four  chains  and  forty- 
seven  links,  to  a  post ;  thence  east  four  chains  and  forty-seven  llnlvs  ; 
thence  south  six  chains  and  forty-seven  luilis,  to  a  post ;  thence 
north  seventy  degrees  west,  four  chains  and  seventy-seven  Unlis,  to 
place  of  begimiing,  in  Tazewell  county,  Illinois."  And  that  Field, 
Benedict  &  Co.  became  the  purchasers  of  the  same  ;  and  that  the 
sheriff  executed  to  them  a  certificate  of  purchase  ;  but  that  the 
sheriff,  in  describing  the  premises  sold,  made  a  clerical  error  in 
said  certificate,  by  leaving  out  the  north  boundary  of  the  same. 

The  bill  further  alleges  that  the  premises  were  correctly  adver- 
tised and  sold  ;  and  that  Chapman  Williamson,  one  of  the  defend- 
ants. wa=!  sheiiff  of  said  county  at  the  date  of  said  sale  ;  and  that 
the  shei'iff  committed  a  clerical  error  in  making  the  mdorsement 
of  the  levy  on  said  execution,  leaving  out  the  north  boundary,  as 
in  his  certificate  of  purchase. 

The  bill  further  states  that,  at  the  April  term,  1858,  of  the  Cir- 
cuit Court  of  said  Tazewell  county,  one  Rhoda  Mclntire  obtained 
a  judgment  against  Joseph  Elliott,  one  of  the  defendants  to  the 
bill  ;  and  that  said  Rhoda  Mclntire,  as  judgment  creditor  of  said 
Joseph  Elliott,  caused  to  be  sued  out  of  said  court  an  execution 
founded  on  said  judgment,  and  placed  the  same  in  the  hands  c»f 
said  sherift' ;  and  that  the  same  was  levied  on  the  said  premises,  on 
the  2nd  day  of  August,  1858  ;   and  that  she  then  paid   into  the 
hands  of  said  sheriff  $620.30,  in  full  of  the  redemption  of  said  i 
premise?,  from  the  sale  made  in  favor  of  Field,  Benedict  &  Co.,  on  i 
1st  August,  1857  ;  and  that  a  certificate  of  redemption  was  duly 
filed  ;  and  that  in  pursuance  of  law,  said  sherift'  advertised  said  I 
premises  for  sale,  and  sold  the  same  on  the  10th  da}^  of  September, 
1858  ;  and  that  complainant  Puterbaugh,  became  the  pm'chasei 
thereof ;  and  that  a  certificate  of  purchase  was  executed  to  him^.  J 
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stating  that  he  would  be  entitled  to  a  deed  in  60  days  unless  the 
same  were  redeemed  in  the  meantime. 

The  bill  states  that  said  premises  were  not  redeemed  ;  and  there- 
upon the  sheriiF  executed  to  said  Puterbaugh  a  deed  for  the  premi- 
ses so  sold,  in  pursuance  of  the  statute  in  such  cases  made  and 
provided. 

The  bill  further  alleges  that  the  said  complainant  is  m  actual 
possession  of  said  premises,  holding  under  and  by  virtue  of  said 
sheriff's  deed. 

The  bill  alleges  that  the  clerical  errors  above  mentioned  cloud 
the  title  of  said  premises  ;  and  that  complainant,  by  reason  thereof, 
might  find  it  difficult  to  sell  or  dispose  of  the  same  ;  and  also 
alleges  that  said  Joseph  Elliott  well  knew  that  the  said  premises 
were  sold  on  the  1st  day  of  August,  1857,  to  Field,  Benedict  & 
Co. ;  and  knew  when  the  redemption  would  expire  thereon  ;  and 
knew  of  the  errors  aforesaid. 

The  bill  asks  for  a  correction  of  the  errors  aforesaid. 

The  defendant  Joseph  Elliott,  filed  a  general  demm-rer  to  the 
bill ;  in  which  complainant  joined.  The  demurrer  was  sustained, 
and  bill  dismissed. 

The  complainant  assigns  for  error,  the  ruling  of  the  court  below 
on  the  demurrer,  and  contends  that  the  demurrer  ought  to  have 
been  overruled  ;  and  that  the  com't  erred  in  dismissing  the  bill. 

A.  L.  Davison,  for  Plamtiff'  in  Error. 

B.  S.  Peettyman,  and  J.  Egberts,  for  Defendants  in  Error. 

Breese,  J.     The  object  of  the  bill  in  this  case,  was  to  correct  a 
mistake  of  a  ministerial  officer,  not  of  contracting  parties,  which 
t  they  may  have  inadvertently  made. 

A  demurrer  was  interposed  and  on  argument  the  bill  was  dis- 
missed and  an  appeal  taken,  and  now  upon  the  appeal,  the  appel-, 
'<  lant  says  there  was  no  formal  decision  upon  the  demurrer — it  was 
[|  neither  overruled  nor  sustamed.     Of  what  consequence  is  that  ? 
''  Did  the  complainant  join  in  demurrer  ?     This  was  his  duty,  and  if 
he    omitted  that,   and  chose  to  argue  the  demurrer,  it  will  be 
intended  the  issue  of  law  was  made  up,  and  a  decree,  dismissing  the 
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bill  is  a  decision  upon  the  demurrer,  and  it  is  not  error,  where  a  I 
bill  has  no  equity  upon  its  face,  to  dismiss  it  on  demurrer.     Having 
no  equity,  it  is  incapable  of  amendment.     The  rule  is  different 
when  a  good  case  is  presented  by  the  bill  though  defectively  stated. 
In  such  cases,  the  bill  is  retained  for  proper  amendments. 

But  it  is  insisted  there  is  equity  in  the  bill,  and  complainant  was 
entitled  to  the  rehef  for  which  he  prayed.  The  argument  used  in 
support  of  this  idea,  shows  if  there  be  equity  in  the  bill,  still  a 
court  of  equity  cannot  interfere  in  the  case.  The  argument  is, 
a  court  on  motion  would  grant,  or  even  compel  the  amendment  to 
the  return  and  certificate  where  the  interests  of  third  persons  are 
concerned.  If  this  be  so,  then  the  complainant  has  mistaken  his. 
remedy.  His  relief  is  at  law,  by  motion  in  the  court  from  wliich 
the  Ji.  fa.  issues,  after  notice  to  the  sheriff"  and  to  the  parties  in 
interest,  and  where  an  adequate  remedy  exists  at  law,  courts  of 
equity  do  not  interfere,  and  for  this  reason,  the  bill  was  properly 
dismissed.  The  case  referred  to  by  complainant  was  a  case  hke 
this  where  the  remedy  was  afforded  at  law.  The  sheriff,  under  a 
Ji.  fa.  had  sold  three  parcels  of  land  belonging  to  the  defend- 
ant to  one  of  the  plaintiffs,  but  in  his  certificate  of  sale,  had,  by 
mistake,  omitted  one  of  the  parcels.  The  court,  on  motion,  in , 
behalf  of  the  pm-chaser,  ordered  the  sheriff  to  amend  his  certificate 
by  inserting  therein  that  he  had  sold  the  parcel  omitted.  Smith  <& 
Reilay  v.    Hudson,  1  Cowen,  430. 

There  is  no  such  mistake  here,  as  a  court  of  equity  can  be  called 
upon  to  reform.     An  adequate  remedy  exists  at  law,  and  to  a  court ! 
of  law,  must  the  complainant  resort.     Hamilton  v.  Shrewsbury,  4 
Eandolph,  427  ;    Cooper  v.   Butterjield,   4  Ind.   423.     Courts  of ' 
equity  have  no  jurisdiction  in  such  cases. 

The  judgment  of  the  court  below  dismissing  the  bill  is  affirmed,  i 

Judgment  affirmed. 


182 


APRIL  TERM,  1859.  160 

Barney  v.  People. 


John  Barney,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 

ERROR  TO  BUREAU. 

A  jury  should  not  be  swor  n  for  the  term,  but  for  the  trial  of  each  particular  case. 

In  an  indictment  for  rape  it  is  erroneous  to  refuse  to  instruct  the  jury,  that  if 
they  believe  the  husband  of  the  prosecutrix,  an  able-bodied  man,  was  so  near 
that  he  might  have  heard  an  outcry ;  that  no  outcry  was  made,  and  that  the 
husband  and  wife,  after  the  offence  charged,  remained  for  a  time  with  the 
accused  in  fi'iendly  intercourse,  that  these  circumstances  raise  a  strong  pre- 
sumption of  innocence  in  the  accused. 

This  was  a  trial  and  conviction  in  the  Bureau  Circuit  Court, 
upon  an  indictment  which  charges  that  the  defendant,  with  force 
and  ai-ms,  in  and  upon  one  Elizabeth  Farnum,  then  and  there, 
violently  and  forcibly,  did  make  an  assault,  and  her,  the  said 
Ehzabeth  Farnum,  then  and  there,  forcibly  and  against  her  will, 
feloniously  did  ravish  and  carnally  did  know. 

The  opinion  states  the  objections  to  the  trial,  upon  which  the 
reversal  is  grounded. 

Stiff  &  Leland,  for  Plaintiff  in  Error. 

"W.  BusHNELL,  and  B.  C.  Cook,  for  The  People. 

Caton,  C.  J.  Tliis  was  an  indictment  for  a  rape,  of  which  the 
prisoner  was  convicted.  The  jury  was  not  sworn  to  try  this  partic- 
ular cause,  but  at  the  commencement  of  the  term,  the  whole  panel 
was  called  up  and  sworn  to  try  all  causes  which  might  be  submit- 
ted to  it.  Although  tliis  practice  may  have  prevailed  in  some  of 
the  States,  at  least  in  civil  causes,  it  is  opposed  to  the  uniform 
practice  in  this  State,  and  cannot  meet  with  our  approval.  With 
some  jurors  and  m  some  cases,  too  much  solemnity  cannot  be 
observed  in  the  conduct  of  the  trial.  The  solemnity  of  calhng  the 
juror  before  the  prisoner,  in  the  presence  of  the  court,  and  his 
there  taking  the  solemn  oath  prescribed  by  the  law,  to  .well  and 
truly  try  and  true  deliverance  make  of  that  prisoner,  not  6n\y 
gives  the  prisoner  a  comfortable  assurance  that  he  is  to  have  a  fair 
and  impartial  trial,  but  has  a  salutary  tendency  to  prepare  the 
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mind  of  the  juror  for  the  solemn  duty  he  is  assummg.     We  think 
tlie  jury  should  be  sworn  in  each  case. 

The  court  erred  in  refusing  to  give  the  thirteenth  instruction, 
which  is  this  :  "  13th.  If  the  jury  believe,  from  the  evidence,  that 
the  husband  of  the  prosecutrix  was,  at  the  time  the  rape  is  alleged 
by  her  to  have  been  committed,  an  able-bodied  man,  and  was  at 
the  said  time  within  a  few  rods  of  the  said  place  where  the  rape  is 
alleged  by  her  to  have  been  committed,  that  he  might  easily  have 
heard  her  had  she  made  any  outcry  ;  that  the  prosecutrix  made  no 
outcry  ;  that  she  and  her  husband  remained  for  an  hour  or  an  hour 
and  a  half  with  the  defendant,  in  a  friendly  manner,  then  these  cir- 
cumstances raise  a  strong  presumption  that  no  rape  was  committed." 
This  instruction,  when  considered  in  connection  with  the  evidence, 
as  to  where  the  husband  of  the  prosecutrix  was,  and  her  knowledge 
of  his  position,  presents  a  proposition  which  certainly  should  have 
been  given  to  the  jury.  It  is  true  that  it  is  possible  that  all  the 
circumstances  which  are  there  referred  to,  were  true,  and  still  a 
rape  was  committed,  but  those  circumstances  must,  in  all  unbiased 
minds,  raise  a  strong  presumption  against  such  a  consummation. 

Some  of  the  other  instructions  asked  by  the  prisoner,  and  wliich 
were  refused,  contain  in  the  main  correct  principles  of  law,  of  which 
the  prisoner  was  entitled  to  the  benefit,  but  as  there  may  have  been 
some  inaccuracy  in  the  terms  in  which  they  were  expressed,  we  re- 
frain from  commenting  on  them  particularly.  The  jjidgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Owen  Owens,  Appellant,  v.  Bushrod  W.  Ranstead,  Appellee. 

APPEAL  FROM  KANE. 

The  rule  that  equity  will  not  relieve  against  the  neglect  of  a  party  in  a  suit  at  law, 
who  has  not  made  a  propei-  defense,  or  to  move  for  a  new  trial,  will  depend 
upon  the  fact,  that  he  knomngly  had  a  day  in  court. 

!rhe  return  of  an  officer  to  a  writ,  is  only  2y>'i')na  facie  e^'idence  of  the  facts  stated 
by  it ;  in  a  jjroper  case  made,  equity  will  relieve  against  the  effects  of  it.  The 
remedy  by  action  against  the  officer,  for  a  false  return,  is  not  always  an  ade- 
quate remedy. 
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A  judgment  obtained  by  means  of  a  false  return  and  witliout  any  notice  to  the 
defendant,  may  be  relieved  against,  in  equity. 

A  Circuit  Coui't  has  not  the  right  to  prevent  a  party  from  offering  oral  evidence, 
in  a  chancery  case. 

The  rules  and  orders  of  a  court  regulating  practice,  should  be  placed  upon  the 
records  of  the  court.  Rules  of  court  cannot  rest  in  parol ;  nor  can  any  discre- 
tion in  the  application  of  them  be  exercised,  unless  such  discretion  is  authorized 
by  the  rules  themselves. 

Rules  of  court  should  have  a  reasonable  publicity,  and  should  only  operate  pros- 
pectively. 

The  pleadings  and  facts  in  this  case  are  fully  stated  in  the  opin- 
ion of  the  court. 

The  decree  of  the  Circuit  Court  was  rendered  by  I.  G.  Wilson, 
Judge,  at  May  term,  1858,  of  the  Kane  Circuit  Court. 

W.  B.  Plato,  and  B.  C.  Cook,  for  Appellant. 

Eastman,  Beveridge  &  Barry,  for  Appellee. 

Breese,  J.  The  power  of  a  court  of  chancery  to  afford  relief,  in 
a  case  like  this,  properly  made  out,  cannot  be  questioned,  but  it 
must  appear  to  the  court  that  the  party  complaining  has  been  guilty 
of  no  laches  on  hjs  part,  and  that  he  has  been  deprived  of  the  op- 
portunity of  asserting  his  rights  or  making  his  defense  through 
some  accident,  fraud  or  mistake,  not  of  his  OT\ai  procurement,  and 
to  which  he  was  not  a  -willing  party,  for  a  party  has  no  claim  to 
come  into  a  com't  of  equity  to  ask  to  be  saved  from  his  own  culpa- 
ble misconduct. 

It  is  well  settled,  as  a  general  rule,  that  equity  will  not  relieve 

II  against  mispleading,  or  the  inattention  of  parties  in  a  court  of  law, 

;  j  as  by  neglecting  a  proper  defense,  or  to  move  for  a  new  trial  in 

•proper  time.     1  Mad.  Ch.  77.     The  second  branch  of  this  rule 

must  be  understood  with  this  qualification,  that  the  party  had, 

i  knowingly,  a  day  in  court,  otherwise  the  greatest  injustice  might 

be  done. 

These  general  principles  being  stated,  the  question  is,  has  the 
appellant  brought  himself  and  his  case  ^vithin  them. 

Complainant  states  in  his  bill  of  complaint,  that  at  the  November 
term,  A.  D.  1857,  of  the  Kane  Count}^  Circuit  Court,  Bushrod  W. 
Ranstead,  recovered  a  judgment  by  default  against  him,  for  the 
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sum  of  eight  hundred  dollars  aud  costs — that  neither  the  complain- 
ant or  any  attorney  for  him,  appeared  in  said  proceedings — that  he 
had  no  knowledge  or  mformation  whatever  of  the  pendency  of  any 
such  suit,  nor  of  the  rendition  of  such  judgment,  until  after  the  final 
adjournment  of  the  court. 

That  the  judgment  is  mijust  and  inequitable,  and  -wi'ongfully  ob- 
tained, because  the  complainant  had  no  knowledge  or  information 
of  the  pendency  of  any  such  suit  or  proceedings,  and  was  not,  nor 
is  he  now,  indebted  to  Ranstead  in  any  amount  whatever. 

That  the  declaration  filed  m  the  suit  by  Ranstead  against  com- 
plainant, was  for  money  lent  and  advanced,  money  paid,  laid  out, 
and  expended,  money  had  and  received  for  goods,  wares  and  mer- 
chandise sold,  etc.,  labor  and  services,  balance  due  on  account 
stated,  and  for  interest  due  ;  that  all  such  claims  or  demands  are 
utterly  false  and  fictitious. 

That  upon  the  summons  issued  in  the  suit,  there  is  a  return 
made  by  Jonathan  Kimball,  as  deputy  sherifi",  of  service  on  the 
complainant,  which  return  is  utterly  untrue,  unless  the  complainant  1 
misimderstood  Kimball  at  the  time  of  delivering  him  a  pajier  as 
hereinafter  stated. 

That  the  only  indebtedness  the  complamant  ever  incurred  by 
reason  of  any  dealing  with  said  Ranstead,  and  for  which  he  was 
ever  indebted  to  him,  at  any  time,  is  as  follows,  viz  :  On  the  2nd 
day  of  October,  A.  D.  1855,  the  complainant  purchased  of  the  de-' 
fendant  a  farm  in  Kane  county,  for  the  sum  of  $4,700,  that  he  paid 
down  $300,  and  executed  to  said  Ranstead  or  order  his  promissory^ 
notes  for  the  balance  as  follows,  to  wit :  One  for  $1,000,  due 
March  1st,  1856,  which  was  fully  paid  and  taken  up  by  complain- 
ant on  or  before  September  1st,  1856.  One  note  for  $400,  due 
June  1st,  1856,  paid  and  taken  up  by  complainant  on  the  18th  day 
of  December,  1855.  One  note  for  $1,500,  due  March  1st,  1857, 
which  was  sold  and  transferred  by  Ranstead  to  one  William  B. 
West,  upon  which  the  complainant  paid  about  $1,170,  and  for  theii 
balance,  said  West  obtained  a  judgment  against  complainant.  And 
one  note  for  $1,500,  due  March  1st,  1858,  Avhioh  has  also  been  soldi 
and  transferred  by  Ranstead  to  said  West ;  that  the  complainant 
executed  to  Ranstead  a  mortgage  on  the  farm  to  secure  the  paymenti 
of  the  notes. 
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That  some  time  in  the  month  of  October  last,  Kimball  called 
upon  the  complainant  and  read  him  a  paper,  which  the  complainant 
miderstood  to  be  a  summons  from  the  Circuit  Court,  and  at  the 
same  time  handed  complainant  a  paper,  purporting  to  be  a  copy  of 
a  declaration — a  copy  of  which  is  hereto  attached. 

That  the  complainant  is  a  laboring  man,  and  unacquainted  with 
such  matters,  and  took  the  papers  fi*om  Kimball  without  compre- 
hending anything  about  it. 

That  the  complainant  read  it  after  Kimball  had  gone,  and  un- 
derstanding from  that,  that  West  had  sued  him  for  the  balance  due 
on  the  note,  he  then  supposed,  and  still  does,  that  the  paper  then 
read  to  him  was  the  summons  issued  in  that  case — that  havins:  no 
defense  to  West's  note,  he  took  no  comisel  in  the  matter,  and  paid 
no  attention  to  it  further  than  to  prepare  and  pay  the  judgment, 
which  he  supposed  West  would  obtain  against  him. 

That  some  time  after  the  default  was  taken  in  the  suit,  Ranstead 
produced  a  young  man  named  Charles  E.  Norton,  as  a  witness, 
who  came  from  Chicago  with  Ranstead,  who  testified  to  having 
heard  complainant  make  some  admissions  of  indebtedness  to  Ran- 
stead, but  at  what  time  or  place,  complainant  is  not  informed. 

That  if  Norton  or  any  other  witness  testified  to  any  indebtedness 
other  than  the  notes,  due  from  complainant  to  defendant,  such  tes- 
timony was  and  is  utterly  false,  as  could  be  made  apparent  upon  an 
examination  of  such  witness  in  court. 

Complainant  expressly  charges  that  he  is  not,  nor  was  he,  in- 
debted to  Ranstead  in  any  sum  whatever  at  the  time  the  judgment 
was  obtained,  which  fact  was  well  known  to  Ranstead. 

That  complainant  would  have  employed  counsel  and  defended 
the  suit,  and  prevented  any  judgment  being  rendered  against  him 
for  any  amount  by  Ranstead,  had  he  known  or  had  the  slightest 
information  of  the  pendency  of  the  suit  against  him. 

Complainant  charges  that  if  the  summons  was  served  upon  him, 
as  the  return  thereon  states,  it  was  done  at  a  time,  and  in  such  a 
manner,  either  by  design  or  accident,  as  to  deceive  and  mislead 
him,  and  therefore  that  the  judgment  was  fraudulently  or  wrong- 
fully obtained,  without  any  negligence  or  want  of  diligence  on  his 
part ;  and  that  the  complainant  will  suffer  great  wrong  and  injus- 
tice if  the  judgment  is  allowed  to  be  enforced  and  collected. 
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That  Ranstead  resides  in  Chicago,  and  complainant  has  not  been 
able  to  see  him  since  the  rendition  of  the  judgment. 

That  Ranstead  has  caused  an  execution  to  be  issued  on  the  judg- 
ment and  placed  in  the  hands  of  the  sheriff  of  Kane  county,  with 
instructions  to  proceed  immediately  with  the  collection  of  the  same, 
unless  restrained  by  injunction,  all  of  which  actings  and  doings  are 
contrary  to  equity,  etc. 

Prayer  for  answer  of  defendant  without  oath  to  bill  of  complamt, 
and  that  the  judgment  against  the  complainant  may  be  vacated  and 
set  aside,  and  that  Ranstead  be  perpetually  enjoined  from  collect- 
ing or  attempting  to  collect  it,  or  that  the  judgment  and  all  pro- 
ceedings in  the  case  subsequent  to  the  fihng  of  the  declaration  may 
be  set  aside,  and  complainant  allowed  to  plead  to  and  defend  the 
suit,  and  for  such  other  and  further  rehef,  etc. ;  and  that  Ranstead 
and  the  sheriff  may  be  restrained  from  further  proceeding  to  en- 
force the  judgment ;  that  complainant  may  have  such  writ  of 
injunction,  and  also  the  usual  writ  of  summons  against  defendant. 

The  bill  is  sworn  to  before  the  clerk  of  the  Circuit  Court. 

The  exhibit  attached  to  tlie  bill,  was  the  declaration  filed  Sep- 
tember 11th,  1857,  in  the  name  of  William  B.  West,  by  Mayborne 
&  Smith,  his  attorneys,  in  vacation  after  May  term,  1857,  and 
against  complainant. 

This  declaration  contains  one  special  count  on  a  promissory  note, 
for  $1,500,  dated  October  2ud,  1855,  payable  on  the  1st  day  of 
March,  A.  D.  1857,  to  B.  W.  Ranstead  or  order,  and  by  him  as- 
signed to  William  B.  West.  Declaration  also  contains  the  "  com- 
mon counts,"  with  a  notice  to  the  defendant  that  the  note  declared 
on  is  the  plaintiff's  only  cause  of  action. 

On  this  bill  an  injunction  was  ordered,  and  on  the  21st  January, 
1858,  the  defendant  filed  his  answer,  admitting  that  defendant  re- 
covered a  judgment  at  the  time  and  for  the  amount  charged  in  the 
bill,  but  denies  that  the  complainant  had  no  notice  of  the  pendency 
of  the  suit,  and  avers  that  summons  was  duly  served  more  than 
ten  days  prior  to  the  1st  day  of  the  November  term  of  said  court  i 
for  A.  D.  1857.  That  such  summons  was  twice  read  to  the  com- 
plainant by  the  deputy  sheriff,  and  its  nature  fully  explained.  As 
to  whether  any  other  sununons  was  served  upon  the  complainant, 
defendant  is  not  advised,  etc. 
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Answer  admits,  that  the  declaration  in  the  suit  is  substantially 
stated  in  the  bill,  but  denies  that  the  allegations  in  the  declaration 
were  false,  but  avers  the  same  to  be  true  and  bona  fide. 

Answer  admits  the  return  on  the  summons  as  stated  in  the  bill, 
but  denies  that  such  return  is  false,  but  avers  the  same  to  be  true, 
and  denies  that  tlie  complainant  mismiderstood  Kimball  when  such 
service  was  made. 

Answer  denies  that  the  only  dealings  ever  had  between  the  par- 
ties to  the  bill  were  as  therein  stated.  Admits  the  transactions 
stated  in  the  bill  are  true  so  far  as  stated,  and  denies  that  such 
transactions  are  all  ever  had  between  complainant  and  defendant, 
but  on  the  conti'ary  avers  that  defendant  has  negotiated  loans  for 
the  complainant,  from  time  to  time,  for  large  amounts,  for  which 
complainant  agreed  to  pay  defendant  large  sums  of  money.  Also, 
that  defendant  advanced  large  sums  of  money  at  various  times  for 
complainant  at  his  request,  all  of  which  complainant  agreed  to  pay 
defendant,  but  has  wholly  neglected  so  to  do,  though  often  re- 
quested. 

Answer  also  states  that  defendant  has  expended  a  large  amount 
of  time,  and  trouble  of  mind  and  body,  in  and  about  the  business 
of  complainant,  and  at  his  request.  That  there  is  a  large  amount 
due  between  the  parties  on  account  stated,  at  the  date  of  the  com- 
mencement of  the  suit  at  law  referred  to  in  bill  of  complamt.  That 
in  the  spring  of  1857,  the  parties  accounted  together  and  a  balance 
was  struck,  and  a  witness  called  to  such  settlement,  to  wit,  Charles 
E.  Norton,  whose  affidavit  is  hereto  attached.  As  to  the  deputy 
sheriff's  reading  a  declaration  to  complainant,  defendant  is  not  in- 
formed save  from  the  bill,  but  denies  that  the  complainant  did  not 
ij  understand  the  summons  m  the  suit,  as  it  was  repeatedly  read  to 
him,  as  before  stated. 

Answer  admits  that  about  ten  days  after  default  was  taken  in 
[i  the  suit,  he  did  cause  a  vdtness  to  come  from  Chicago  to  prove  up 
his  damages,  the  said  Charles  E.  Norton  before  referred  to,  who 
stated  that  at  a  settlement  between  the  parties  in  the  spring  of 
1857,  in  June,  there  was  a  balance  struck  between  them  io  favor 
of  this  defendant  for  the  sum  of  eight  hundred  dollars,  and  that 
he  was  mutually  called  to  evidence  the  fact. 

Answer  denies  that  the  witness'  statements  were  false,  but  de- 
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clares  that  sum  was  the  true  and  just  balance  due  from  complain- 
ant to  defendant  in  June  last.  Answer  denies  that  complainant 
was  not  indebted  to  defendant  at  the  time  of  the  commencement 
of  the  suit  at  law,  but  avers  that  complainant  was  indebted  to  him 
as  stated  by  the  witness,  and  that  the  same  has  not  been  paid,  but 
is  now  due  and  unpaid.  Answer  denies  that  the  time  and  manner 
of  serving  the  summons  was  different  from  the  usual  course  author- 
ized by  law,  or  that  it  was  done  in  a  manner  to  deceive  complain- 
ant, but  on  the  contrary,  service  was  made  in  a  plain,  explanatory 
way,  as  before  stated. 

Answer  denies  that  the  least  fraud  or  wrong  has  been  practiced 
on  the  complainant,  but  on  the  contrary  avers  the  proceeduigs  to 
have  been  full  and  legal,  as  the  law  points  out,  and  that  the  judg- 
ment in  favor  of  this  defendant  and  against  complainant,  is  just  and 
legal,  and  should  be  paid  without  delay. 

Answer  denies  all  unlawful  combinations  charged  in  the  bill, 
etc.,  and  aslvs  that  the  mj unction  may  be  dissolved,  and  defendant 
allowed  to  proceed  in  collectmg  his  judgment. 

A  general  replication  was  filed  to  defendant's  answer  in  proper  tune. 

On  the  14th  day  of  May,  A.  D.  1858,  the  defendant  moved  to 
dissolve  injunction,  which  on  the  9th  June  the  court  allowed,  and 
dismissed  the  bill. 

To  which  decree  of  the  court  iu  dismissing  said  bill  and  dis' 
solving  the  injunction,  the  complainant,  hy  his  solicitor,  excepted. 

Whereupon  the  complainant  prayed  an  appeal  to  the  Supreme 
Court,  which  was  allowed. 

The  errors  assigned  are  : 

1st.  The  court  erred  iu  refusing  to  permit  Michael  Grant,  William 
B.  West,  John  Owens,  Ethan  J.  Alleu  and  Joel  D.  Harvey,  sever- 
ally to  be  examined  by  the  complainant,  as  witnesses  on  the  hear- 
iuo;  of  said  cause. 

2nd.  The  court  erred  iu  refusing  to  hear  proper  evidence  offered 
by  the  complainant,  on  the  hearing  of  said  cause. 

3rd.  The  court  erred  in  dismissiug  complainant's  bill. 

4th.  The  court  erred  in  rendering  the  decree  aforesaid. 

The  above  is  a  full  abstract  of  the  bill  and  answer,  and  if  thei 
statements  in  the  bill  be  true,  there  can  be  no  question,  that  thei| 
complainant  is  entitled  to  relief  in  equity.  : 
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It  is  said  by  the  defendant's  counsel,  that  the  complainant  cannot 
contradict  the  return  of  the  officer  to  the  summons  in  the  suit  at 
law,  Ranstead  v.  Owens — that  such  return  is  conclusive  upon  him. 

A  record  in  some  cases,  as  to  some  facts,  is  only  prima  fade 
evidence,  and  may  be  contradicted  at  law.  In  Coimecticut,  in  an 
action  on  a  judgment  rendered  m  another  State,  evidence  on  the 
part  of  the  defendant,  that  he  had  no  legal  notice  of  the  suit  and 
did  not  appear,  was  held  admissible,  though  the  record  stated 
expressly  that  the  defendant  appeared  and  pleaded  by  attorney. 
Aldnch  V.  McKinney,  4  Conn.  380.  So  in  New  York  in  a  similar 
case,  where  the  record  stated  that  the  defendant  appeared  to  the 
suit,  it  was  held  that  such  statement  was  mere  pnma  facie  evidence 
of  appearance,  and  in  an  action  on  the  judgiueut,  the  defendant 
might  aver  and  prove  that  he  did  not  appear.  Starbuck  v.  Murray, 
5  Wendell,  148. 

We  would  think  that  the  return  of  an  officer  to  a  writ  should 
have,  on  principle,  no  greater  force  and  effect,  than  a  record,  and 
that  it  should  be  oyHj  pnma  facie  evidence  of  the  fact  stated,  sub- 
ject to  be  controverted  at  law,  but  the  general  rule  as  now  esta- 
blished, is,  as  stated  by  appellee's  counsel,  but  it,  must  have  its 
exceptions  in  equity  at  least. 

Suppose  A,  brings  an  action  against  B,  and  the  process  is  actu 
ally  served  on  C,  but  retmiied  as  served  on  B,  their  resemblance 
bemg  so  great  as  to  deceive  the  officer.  A  judgment  having  passed 
agamst  B,  by  default  in  a  court  of  law,  and  the  term  haviug  ex- 
pired before  he  was  informed  of  it,  cannot  B,  seek  and  obtain 
relief  in  equity,  by  averrmg  and  proving,  that  the  process  was  not 
in  fact  served  upon  him  but  upon  C  ?  Or  suppose  that  it  could  be 
shown,  that  it  was  physically  impossible  for  the  officer  to  make  the 
service  at  the  time  stated  in  his  retm-n,  by  reason  of  the  fact  that 
B,  at  the  time  of  issuing  the  process,  and  up  to  and  after  its  return 
by  the  officer,  was  in  a  foreign  and  distant  State,  and  so  not  within 
the  reach  of  the  officer.  Would  it  not  be  just  and  equitable,  that 
a  judo:ment  by  default  obtained  under  such  circumstances,  and  no 
chance  to  move  in  the  court  of  law  to  set  it  aside,  should  be 
relieved  agauist  ?  It  cannot  be  averred,  that  the  judgment  was 
the  result  of  his  culpable  neghgence,  or  that  his  title  to  rehef  is 
mixed  with  miscoiiduct,  gross  or  otherwise,  on  his  part,  and  not 
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being  obnoxious  to  that  objection,  and  coupled  with  the  averment, 
that  the  claim  is  utterly  false  and  fictitious  ou  which  the  judgment 
was  obtained,  the  door  of  such  a  court  ought  to  fly  open  to 
admit  him. 

But  the  defendant  answers,  the  remedy  in  such  case,  is  by  an 
action  against  the  officer  for  a  false  return.  Granted  such  a  remedy 
is  at  hand,  but  is  it  a  complete  remedy,  as  full  as  a  court  of  equity 
can  give  ?  Is  it  any  satisfaction  to  the  person  thus  situated,  whose 
estate  is  swept  from  him  by  the  execution  issued  on  such  a  judg- 
ment, that  he  may  sue  the  officer,  and  recover  damages,  and  run 
the  risk  of  being  beaten  on  the  execution,  finally  ?  There  is  this 
remedy  at  law,  but  it  is  Avholly  inadequate,  and  in  such  case  the 
powers  of  a  court  of  equity  ought  to  be  successfully  invoked. 
Courts  of  equity  refusing  to  entertain  such  a  case,  would  be  the 
reproach,  as  they  are  now  the  admiration  of  mankind. 

The  doctrine  is,  as  announced  b}^  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  Marine  Ins.  Co.  of  Alexandria 
V.  Hodgson,  7  Cranch,  332,  that  "  any  fact  which  clearly  proves  it 
to  be  against  conscience  to  execute  a  judgment,  and  of  which  the 
injured  party  could  not  have  availed  himself  in  a  court  of  law  ;  or 
of  which  he  might  have  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident  unmixed  with  any  fault  or  neghgence  in  him- 
self or  liis  agents,  will  justify  an  application  to  a  court  of  chancery." 
And  this  is  the  doctrine  of  all  the  books,  elementary  or  otherwise — 
it  is  the  prmciple  universally  recognized,  and  by  this  court.  Beams 
V.  Dcnham  el  at,  2  Scam.  K.  58 ;  Wiertch  v.  De  Zoga,  2  Gilm. 
E.  385. 

It  is  a  general  and  almost  an  universal  principle,  that  there  is  no 
wrong  without  an  adequate  remedy.  If  a  court  of  law,  acting  by 
general  rules  cannot  supply  it,  a  court  of  equity  must  b}''  acting  ou 
the  particular  case. 

It  would  be  hard  indeed,  and  a  reproach  to  our  institutions,  if 
no  court  could  aftbrd  an  adequate  remedy  against  the  fraud  and 
villainy,  or  mistake  of  an  officer,  who  shall  have  returned  process 
served  ^vhich  he  in  fact  never  served,  and  when  the  party  did  not 
appear  to  the  action.  In  the  cases  we  have  cited  above,  the  fact 
of  appearance  Avas  contested  at  law,  and  successfully,  the  ground 
being  that  where  there  is  no  service  and  no  appearance,  the  court 
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has  no  jurisdiction  of  the  person.     This  is  a  principle  of  natural 
justice  and  of  universal  application.  , 

A  judgment  obtained  without  notice,  and  without  appearance,  isl 
an  injuiy  to  the  rights  of  a  party,  for  which  he  should  have  ade-/ 
quate  remedy.     If  it  does  not  exist  at  law,  it  must  in  equity. 

That  a  court  of  law  cannot  afford  such  a  remedy,  is  certain.  An 
action  for  a  false  return  may  be  brought  against  the  officer,  who 
may  in  divers  ways  escape  liability  by  the  perverseness  or  partiality, 
or  prejudice  of  the  jury,  or  by  his  own  insolvency  and  that  of  his 
sureties.  A  judgment  against  him  under  such  circumstances,  would 
be  a  poor  equivalent  for  the  loss  of  a  valuable  estate,  sold  to  pay 
the  judgment  his  fraud  or  mistake  had  caused. 

No  relief  can  be  had  by  writ  of  error,  for  the  record  on  its  face 
shows  no  error — none  by  audita  querela,  for  if  in  use,  it  would  be 
inapplicable.  That  remedy  proceeds  upon  the  ground  of  the 
vahdity  of  the  judgment,  and  gives  relief  upon  some  matter  of 
discharge  subsequent  to  its  rendition,  as  a  release  or  pa}Tiient.  Nor 
is  there  any  efficacy  in  the  ^vi'it  of  error  ccrram  nobis,  because  at 
law,  no  averment  can  he  made  in  the  same  action  against  the 
officer's  return.  The  fact  then  being  that  a  court  of  law  ca_i  afford 
no  adequate  remedy,  is  the  strongest  of  all  reasons,  and  the  very 
reason  why  an  application  should  be  made  to  a  comi;  of  chancery. 
The  injury  of  which  the  party  here  complains,  is  that  an  execution 
has  issued  upon  a  judgment  against  him,  in  a  case  of  the  existence 
of  which  he  had  no  notice,  and  in  which  he  never  appeared.  Who 
can  doubt  that  it  is  unjust  and  unconscientious  to  enforce  a  judg- 
jjment  so  obtained  ? 

j  We  think,  in  all  cases,  if  a  sheriff  or  other  officer,  by  fraud  and 
collusion  with  a  party,  or  by  mistake,  makes  a  false  return,  a  court 
of  equity  has  full  power  and  jurisdiction  to  interpose  and  give  the 
appropriate  relief,  and  to  permit  the  party  injm^ed,  so  that  the 
remedy  may  be  effective,  to  aver  against  the  truth  of  the  return, 
and  show  it  to  be  false,  although  it  is  a  matter  of  record,  and  this 
will  be  gomg  no  further  than  the  courts  went  in  the  cases  cited  from 
,|1  Conn.  380,  and  5  Wend.  148. 

'     In  the  case  before  us,  the  fticts  are  all  denied  by  the  answer,  and 
the  deputy  sheriff,  sworn  as  a  witness  for  the  defendant,  testifies 
that  he  did  serve  the  process,  at  the  time  of  the  date  of  the  retmni, 
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and  it  would  require  testimony  to  overthrow  this,  and  here  we  come 
to  a  most  important  part  of  the  case.  If  the  testimony  o '  the  dep- 
uty sheriff  is  carefully  examined,  it  will  be  discovered  that  it  is  not 
60  plain  as  it  should  be.  It  will  be  observed,  the  complainait 
introduced  as  evidence  on  his  part,  the  summons  against  him  in 
favor  of  "West.  On  that  summons  is  a  fuU  retm-n,  to  wit :  '*  Seized 
by  reading  to  the  within  named  Owen  Owens,  Oct.  the  8th,  1857, 
and  at  the  same  time  I  dehvered  to  said  defendant  a  certified  copy 
of  the  declaration  on  file." 

Now  the  deputy  sheriff  swears  on  behalf  of  the  defendant,  that 
he  received  the  summons  in  the  case  of  Randead  v.  Owens,  on  the 
5th  day  of  October,  and  made  the  return  on  it,  and  the  return  was 
in  accordance  with  the  facts.  At  the  time  he  served  the  papers, 
he  told  Owens  that  it  was  a  separate  affair  from  another  paper  he  i 
served  on  him  at  the  same  time. 

On  his  cross-examination  he  states  that  at  the  time  of  serving  the  I 
summons  in  favor  of  Ranstead,  he  had  another  summons  against  i 
complamant  in  favor  of  West,  and  a  certified  copy  of  the  declara- 
tion, which  he  gave  complainant — it  was  a  twenty  days'  summons, 
and  the  time  of  service  had  run  out,  and  told  complainant,  he  could 
do  as  he  pleased  about  answermg  it — did  not  read  the  West  sum- 
mons to  Owens — served  but  one  summons  on  him  on  said  5th  day 
of  October,  and  in  that  Ranstead  was  plaintiff — gave  complainant  I 
a  certified  copy  of  the  declaration  in  West's  case,  but  did  not  read 
the  summons — did  not  make  such  a  return  to  the  clerk  of  the  court,  j 
and  don't  Imow  whether  there  was  any  return  on  it  or  not — don't  I 
think  he  ever  requested  any  one  to  make  a  return  on  it  for  him — 
was  not  there  at  any  time  after  the  fifth. 

The  record  of  the  summons  in  the  case  of  West  shows  it  wasi 
read  to  the  complainant  on  the  8th  of  October,  and  is  so  returned. : 
How  easy  was  it  for  this  deputy  to  mislead  the  complainant  as  to 
these  writs  and  process.  He  gave  to  complainant  a  copy  of  thei 
declaration  in  West's  case,  and  read  the  summons  in  the  Ranstead! 
case — how  natural,  the  complainant  knowing  he  owed  West,  aiidj 
having  a  copy  of  the  declaration  in  his  hand,  that  he  should  sup- 
pose the  summons  read  to  him  was  in  the  same  case.  There  were| 
the  names  Ranstead  and  West  in  the  same  connection.  There  is  al 
mistake  somewhere.  The  deputy  sheriff  swears  he  did  not  read^ 
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i  the  West  summons  to  complainant,  yet  his  return,  under  his  own 
hand  and  filed  in  the  clerk's  office,  shows  he  did.  He  swears  also 
that  he  was  not  with  Owens  after  the  5th  of  October,  yet  his  return 
on  the  West  summons  is  of  the  8th  of  Octoher.  This  retui'n,  in- 
[  dorsed  on  the  summons,  was  undoubtedly  put  there  by  mistake  or 
inadvertence,  or  in  fraud  of  the  complainant.  If  he  served  but  one 
summons  on  the  complainant,  as  he  says  he  served  but  one,  it  must 
have  been  the  one  in  West's  case,  for  serving  him  with  \  copy  of 
the  declaration  without  the  summons  also,  would  have  availed 
nothing.  The  complainant's  narrative  about  this,  is  quite  natural, 
and  impresses  strongly  the  belief  that  it  was  just  as  he  states  it. 
At  any  rate,  he  might  well  have  been  misled  from  all  the  facts  as 
they  are  now  detailed.  The  answer  of  the  defendant  is  so  general, 
so  evasive,  so  wanting  in  distinctness,  so  uncertain  and  so  scornful 
'of  particulars,  that  we  are  disposed  to  place  but  a  slight  estimate 
upon  it.  It  admits  the  transactions  with  complainant  as  he  states 
them  in  the  bill  of  complamt,  but  denies  that  they  are  all  ever  had 
between  them,  but  on  the  contrary  avers  that  he  has  negotiated 
loans  for  the  complainant  from  time  to  time,  without  showing  par- 
ticulars— with  whom,  when,  where  and  for  what  amounts,  and  on 
what  terms — and  how  large  were  the  sums  of  money  complainant 
agreed  to  pay  him  for  such  negotiations — ^how  large  were  the  sums 
of  money  advanced  to  complainant — when,  where,  or  what  amount, 
and  on  what  terms.  How  much  time  has  he  expended — how  many 
jdays,  weeks,  months,  and  how  much  trouble  of  mind  and  body,  and 
why  troubled  ?  in  and  about  the  business  of  complainant.  How 
large  is  the  amount  due  from  complainant  to  him,  and  how  did  it 
iaccrue — where  is  the  statement  of  the  account,  and  the  balance 
struck  as  alleged,  and  why  was  not  some  evidence  of  indebtedness 
taken  of  the  complainant,  and  why  not  give  a  bill  of  particulars  ? 
The  ckcumstances  sworn  to  by  complainant  in  his  bill,  and  the 
vague,  indefinite,  and  unsatisfactory  character  of  defendant's  answer, 
^abundantly  testify  that  defendant's  claim  is  false  and  fabricated. 
'  We  have  now  reached  the  point  in  the  case  which  we  think  quite 
important — the  decision  of  the  court  on  the  objection  made  by  de- 
fendant to  the  introduction,  by  complainant,  of  parol  proof,  to 
-make  out  his  case,  and  the  reasons  therefor  as  given  by  the  court. 
I  On  the  hearing,  9th  June,  the  complainant  offered  to  introduce  parol 
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evidence  in  support  of  his  case,  having  given  notice  he  would  do  so, 
on  the  28th  May  preceding.  The  defendant  objected  to  the  inti'o- 
duction  of  such  proof  and  the  court  sustained  the  objectioi.,  as  aj)- 
pears  by  the  bill  of  exceptions.  The  record  recites  :  "  The  court 
sustained  the  said  defendant's  objection  and  refused  to  allow  said 
"s\dtnesses  to  be  sworn  and  testify  in  said  cause,  there  being  a  gen- 
eral rule  of  court  requiring  parties  who  intend  to  offer  parol  proof 
on  the  trial  of  chancery  causes,  except  such  parol  proof  as  is  allow- 
able by  the  chancery  practice  irrespective  of  the  pro\Tsions  of  the 
act  of  February  12,  1849,  to  give  notice  of  the  same  ten  days  pre- 
vious to  first  day  of  the  term.  But  such  rule  had  never  been 
entered  upon  the  records  of  the  court,  but  had  been  aimounced 
orally  from  time  to  time,  during  the  progress  of  business  in  open 
com-t. 

To  this  ruling  the  complainant  excepted,  and  we  are  called  upon 
to  pronounce  upon  the  validity  and  binding  effect  of  such  a  rule. 

By  our  chancery  code,  chapter  21,  (Scates'  Comp.  138,)  the  Cir- 
cuit Courts  in  all  cases  of  chancery  jurisdiction  must  proceed  ac- 
cording to  the  mode  prescribed  in  that  code,  and  where  no  provision 
is  made  by  this  chapter,  according  to  the  general  usage  and  practice 
of  courts  of  equity,  or  agreeably  to  such  rules  as  may  be  estab- 
lished by  those  courts  in  that  behalf.     By  the  seventeenth  section 
of  the  same  chapter  (ib.  140),  it  is  provided  that  the  judges  of  the 
Circuit  Courts,  in  their  respective  circuits,  may  estabhsh  rules  ot 
proceeding  in  chancery,  and  make  all  needful  orders  and  regula- 
tions, consistent  with  the  practice  of  courts  of  chancery,  in  cases 
not  provided  for  by  law.     These  are  all  the  authority  the  Circuit 
Courts  as  courts  of  chancery  possess,  to  estabhsh  rules,  except  that  I 
inherent  power  all  courts  have  to  despatch  their  business,  by  the  i 
establishing  and  enforcing  reasonable  rules.    By  our  chancery  code, 
first  section,  where  no  provision  is  made  by  the  chapter  as  to  the 
mode  of  proceeding,  it  must  be  governed  by  the  general  usages  ( 
and  practices  of  courts  of  equity,  or  agi'eeably  to  such  rules  aA-i 
those  courts  may  establish. 

It  is  only  m  cases  not  provided  for  by  law  that  the  power  givettn 
by  the  17th  section  can  be  exercised. 

By  a  law  passed  Feb.  12,  1849  (Scates'  Comp.  16G,)  it  is  pro-' 

vided  that  on  the  trial  of  any  suit  in  chancery,  the  evidence  on  the* 
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part  of  either  plaintiff  or  defendant  may  be  given  orally,  under  the 
same  rules  and  regulations  as  evidence  in  cases  at  common  law. 
This  short  act,  effected  an  entu-e  change  in  the  mode  of  proceeding 
'.D  com'ts  of  chancery.  The  ancient  practice  was,  and  still  is  in 
England,  to  present  the  evidence  by  depositions — oral  evidence  wai 
m  no  case  heard.  The  act  of  1849,  is  certainly  a  great  improve- 
ment on  the  old  mode,  since  the  evidence  can  be,  and  is  all  preserved 
by  the  court,  or  master  before  whom  the  witnesses  are  examined 
and  the  witnesses  subject  to  free  and  full  cross-examination. 

Such  evidence,  it  will  be  seen,  is  to  be  received  under  the  same 
mles  and  regulations  as  evidence  in  cases  at  common  law.     Can  the 
courts  limit  and  restrict  this  right  given  to  suitors,  by  a  rule  un- 
known and  unheard  of  as  having  ever  been  apphed  to  cases  at  com- 
mon law  ?     We  think  not.     By  the  rules  and  regulations  of  comis 
of  common  law,  no  jparty  is  requu-ed  to  notify  his  adversary  of  the 
:  names  or  number  of  his  witnesses,  or  what  particular  facts  he  ex- 
\  pects  to  establish  by   them.     Each  party  has  a  perfect  right  to 
\  mask  his  own  battery,  and  not  expose  it,  until  the  day  of  trial  is 
on.     In  criminal  cases,  by  express  statute,  the  prosecution  is  bound 
to  give,  before  the  trial,  to  the  party  indicted,  a  list  of  the  witnesses 
intended  to  be  sworn  and  examined,  and  they  are  those  marked  on 
I  the  indictment,  with  such  others  as  the  prosecution  may  deem 
necessary.     In  all  our  practice,  and  it  has  not  been  hmited,  we 
have  never  heard  or  read  of  a  rule  of  court,  or  a  requirement  of 
statutory  law,  of  the  character  and  purpose  of  the  one  under  con- 
sideration.    It  is  noi,  in  our  judgment,  in  conformity  with  any 
j  known  rule  of  practice  in  the  English  chancery,  or  of  other  States 
{  having  a  chancery  code,  and  it  seems  to  us,  in  exjDress  violation  of 
I J  the  act  of  1849,  and  for  its  injustice  should  be  condemned. 

It  is  unjust  in  this,  a  party  offering  parol  evidence,  may  not  have 
obtained  his  knowledge  of  its  existence  until  the  very  day  of  trial. 
[  Is  he  to  be  driven  to  the  expense  and  suffer  the  delay  of  a  continu- 
i  ance  of  the  cause,  in  order  to  get  in  the  proof,  thus  by  such  an  ar- 
bitrary rule  excluded,  and  which,  if  received,  would  determine  the 
case,  so  soon  as  heard  ?     The  idea  is  preposterous.     That  a  party 
should  be  required  to  know,  ten  days  before  the  sittmg  of  the 
!  court,  that  it  would  be  necessary  for  him  to  use  parol  evidence  on 
I  the  hearing,  and  give  notice  to  the  opposite  party,  can  be  of  no 
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practical  use,  for  be  is  not  required  to  state  in  liis  notice,  the  names 
of  the  witnesses  nor  what  he  will  prove  by  them  or  either  of  them. 
The  only  possible  use,  such  a  rule  can  be,  is  to  apprise  the  opposite 
party,  so  that  he  may  pro^acle  the  same  Idnd  of  testimony  if  he  h;L3 
it,  or  can  get  it  manufactured. 

But  was  there  any  such  rule  established  by  that  court  which 
suitors  and  counsel  attending  the  court  could,  or  were  boimd  to 
notice  ?     We  think  not. 

The  acts  and  rulings  and  orders  of  a  court  can  be  established  only 
by  the  record,  though  a  rule  may  be  proved  to  exist  by  immemo- 
rial usage  of  the  court,  which  was  never  upon  the  record.  Apart 
from  this,  a  rule  of  com-t  cannot  rest  in  parol  or  in  the  breast  of 
the  judge — it  must  appear  of  record.  Rules  of  court  are  under- 
stood to  be  orders  made  by  a  court  havmg  competent  jurisdiction. 
They  are  either  general  or  special — the  former  are  the  laws  by 
^vhich  the  practice  of  the  court  is  governed — the  latter  are  special 
orders  made  in  particular  cases.  Disobedience  to  these  is  punished 
by  judgment  against  the  disobedient  party,  or  by  attachment  for 
contempt,  as  the  case  may  he. 

Rules  of  practice,  and  such  id  the  rule  imder  consideration,  are 
certain  orders  made  by  the  courts,  for  the  purpose  of  regulating, 
the  practice  of  members  of  the  bar  and  others,  which,  as  we  havol 
said,  every  court  has  an  inherent  power  to  prescribe,  being  only, 
limited  to  their  reasonableness,  and  conformity  to  constitutional  on 
legislative  enactments.     Without  this  power  it  would  be  impossi- 
ble to  despatch  business — delays  would  be  interminable,  and  that 
is  quite  frequently,  the  object  of  one  of  the  parties.     Such  rules* 
the  com'ts  can  change,  modify  or  rescind,  but  while  they  are  in 
force  they  must  be  applied  to  all  cases  falhng  witliin  them.     No: 
discretion  can  be  exercised  as  to  their  application,  unless  such  dis- 
cretion be  authorized  by  the  rules  themselves.     That  rules  of  this 
character,  of  such  importance,   affecting  so   deeply  the  rights  of  I 
suitors,  should  be  written  and  recorded,  is  a  proposition  too  plaint 
for  argument.     Such  rules  have  the  force  of  law,  hence  the  neces-' 
siiy  of  recording  them,  so  that  every  one  may  read  and  know 
them.     The  Roman  tyrant  is  justly  stigmatized,  who  wrote  hla 
edicts  in  small  characters,  and  placed  them  out  of  sight  of  the* 
people,  on  high  columns. 
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Every  court  must  have  stated  rules  to  go  bj,  but  can  they  be 
said  to  be  stated,  wheu  they  are  not  recorded,  and  only  occasion- 
ally referred  to  orally,  in  the  progress  of  the  business  of  the 
court  ? 

Rules  of  court  regulating  its  practice,  and  affecting  all  the  suitors 
in  it,  and  their  most  important  interests,  ought,  like  the  acts  of  the 
General  Assembly,  to  have  a  reasonable  publicity  given  to  them 
before  they  shall  become  obhgatory,  at  least,  by  being  entered 
upon  the  record,  and  should  operate  prospectively  only.  A  rule 
locked  up  in  the  judge's  breast,  and  only  promulgated  orally,  as 
the  business  of  the  court  progresses,  has  none  of  the  constituents 
of  a  rule.  It  was  not  a  written  rule — it  was  not  entered  of  record — 
it  had  no  publicity,  and  was  known  only  to  some  of  the  lawyers 
practicing  in  that  com't.  The  comis  of  this  State  are,  all  of  them, 
open  to  every  licensed  attorney  of  the  State.  One  from  a  distant 
cu'cuit  appearmg  in  a  com't  of  another  circuit  for  the  fii'st  time, 
would  natm-ally  inspect  the  order  book  to  ascertain  what  rules  the 
court  had  established,  as  there  may  be  existing  rules  variacit  from 
those  in  his  own  immediate  cii'cuit,  to  which  he  must  conform. 
Finding  no  rule  of  the  character  this  is,  and  called  to  conduct  a 
chancery  case,  what  would  be  his  dismay  and  discomfiture,  wheu 
proposmg  under  the  act  of  1849,  to  mtroduce  parol  evidence,  to 
be  met  by  the  objection,  that  the  rule  of  court  requu'es  notice  of 
such  intention  to  be  given  ten  days  before  the  term  of  the  court  I 
He  modestly,  replies,  that  he  had,  carefully  examined  the  order 
book,  and  could  find  no  such  rule,  and  as  modestly  insists,  that  by 
the  act  of  1849,  oral  evidence  may  be  given  mider  the  same  rules 
and  regulations  as  evidence  in  cases  at  common  law,  and  that  in 
such  cases,  no  notice  is  usual,  necessary  or  requh-ed.  But  says  the 
com-t,  true,  there  is  no  such  wi'itten  rule  on  oui-  records — none  such 
has  been  made  public,  yet  we  have  often  orally,  in  the  progi'ess  of 
om*  business,  adverted  to  the  existence  of  such  a  rule,  and  it  must 
be  enforced.  Confounded,  dismayed,  and  utterly  discomfitted, 
the  counsel  and  his  client  succumb,  and  a  loss  of  thousands  is  the 
consequence,  and  the  statute  itself  nullified. 

We  cannot  consent,  that  a  rule  thus  established — thus  promul- 
gated, shall  have  such  potency.  Common  right  and  common  sense 
is  against  it,  and  we  do  not  hesitate  to  declare  it  invalid.     It  is  no 

199 


175  OTTAWA, 

Owens  V.  Ranstead. 


answer  to  say  the  complainant  attempted  to  comply  with  the  rule, 
by  gi^'ing  notice  on  the  28th  May.  It  may  have  been  the  very 
moment  his  counsel  first  heard  of  the  rule  "  orally  pronounced  m 
the  progress  of  business,"  m  another  case.  This  cannot  make  against 
him.  ^Ye  condemn  the  rule  as  unjust,  and  as  an  effectual  nuUiiica- 
tion  of  the  act  of  1849. 

We  would  advise  the  Circuit  Courts,  and  other  courts  having 
power  to  establish  rules  of  practice,  to  enter  them  of  record — to 
give  them  publicity  in  some  proper  mode,  and  generally,  to  make 
them  prospective  in  their  operation. 

The  effect  of  this  ruling  of  the  Circuit  Court,  was,  to  deprive 
the  complainant  of  testimony  he  had  a  right  to  use,  by  which  he 
niisrht  have  established  his  whole  case  as  set  out  in  his  bill  of 
complaint,  and  contradicted  the  testimony  of  the  deputy  sheriff, 
or  explain  the  error  into  which  he  has  evidently  fallen.  They 
might  have  proved  fraud  and  contrivance  between  the  deputy 
sheriff'  and  Kanstead  whom  he  had  known  for  so  many  yeai-s — 
who  Avas  a  negotiator  of  loans,  and  dealt  ui  money — to  get  Allen, 
the  former  deputy,  to  give  him  the  summons  in  Ranstead's  case,  as 
he  had  one  in  the  ciise  of  West,  which  by  mixing  up,  serving  or 
not  serving,  shall  so  operate  on  the  mind  of  the  complainant,  as 
to  mduce  him  to  believe  he  ^vas  summoned  only  in  the  case  of 
West.  We  cannot  conjectm-e  what  might  have  been  proved,  nor 
will  we  attempt  to  guess.  It  is  sufficient,  the  ruUng  of  the  com't 
has  done  the  complainant  great  injustice.  There  is  sufficient  evi- 
dence already  in  the  record,  to  satisfy  us  there  is  some  mistake  in 
this  matter,  some  fraud  perhaps,  which  demands  further  investiga- 
tion, and  we  accordingly  reverse  the  decree,  dismissing  the  bill  and 
dissolving  the  injunction,  and  rcAnve  the  injunction,  and  remand 
the  cause  for  further  proceedings  in  conf(  rmity  with  tliis  opinion. 
2QQ  Dea-ee  reversed. 
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The  County  of  Knox,  Plaintiff  in  Error,  t?.  Cephas  Arms, 
Defendant  in  Error. 

ERROR  TO   KNOX. 

On  a  judgment  against  a  county,  it  is  erroneous  to  award  an  execution. 
Counties  should  pay  for  printed  blanks,  such  as  summons,  subpcenas,  etc.,  fur- 
nished by  the  clerk  of  the  Circuit  Court  for  the  use  of  his  office. 

This  was  an  appeal  from  the  board  of  Supervisors  of  Knox 
county,  upon  the  refusal  of  that  board  to  allow  the  clerk  of  the 
Circuit  Court  for  the  printing  of  blanks  for  the  use  of  liis  office, 
and  was  tried  in  the  Circuit  Coui't  of  Knox  county  before  a  jmy, 
at  the  October  term,  A.  D.  1857,  Verdict  and  judgment  for 
plamtiff.     Motion  for  a  new  trial  by  defendant,  overruled. 

On  the  trial  it  was  agreed  by  the  plaintiff  and  defendant,  as 
evidence  for  the  jury,  that  the  articles  charged  in  the  bUl  of  the 
plaintiff,  filed  in  said  cause  to  said  county,  were  procured  by  the 
plaintiff  and  paid  for  by  him,  and  that  the  amounts  of  blanlis 
charged  in  said  plaintiff's  bill  to  said  county,  were  printed  for  him 
for  the  use  of  the  clerk's  office  of  the  Circuit  Court  of  said  county, 
which  account  is  as  follows  : 

Knox  County, 

To  C.  Arms,  Dr. 

April  25th,  1857,  To  33  bush,  coal  used  in  my  office P  ^.95 

Jane  20th,     "       "  Cash  paid  John  S.  Winter  for  Blanks  printed  for  and 
used  in  my  office  foi-  Court  purposes,  as  follows : 
To  2  quires  Capiases,  at  $1.50  per  quire 3.00 


"  2 

Summons,        "         "       " 
"             ?1.00    "      •• 

3.00 

"  4 

6.00 

"  2 

2.00 

«  2 

Attachments  for  witnesses,  at  $1.50  ] 

per  quire, 

3.00 

"  4 

Supersedeas,     ■ 

(( 

1.00 

<<       << 

4.00 

«  4 

Forthwith  Capias, 

<< 

1.50 

<<       <i 

6.00 

"  2 

Capias  for  Clei-k, 

<< 

1.00 

((       it 

2.00 

"  4 

Summons  for  G.  Jurors, 

" 

1.00 

((       (< 

4.00 

t,  4 

"Writs  Attachments, 

" 

1.50 

(<               X 

6.00 

"  2 

Capias  ad.  respondendum, 

" 

1.50 

(<          (( 

3.00 

"  1 

"Wit.  Certificates, 

<< 

1.00 

it          ii 

1.00 

«  6 

Fee  Bills  and  Executions, 

" 

1.50 

ii         it 

9.00 

«  4 

Fi.  Fas., 

(( 

1.00 

ft         << 

4.00 

"  8 

inting 

Witnesses'  Affidavits 

10.00 

«<      Pj.] 

6  Alphabets  for  Cases  •  •  •  • 

p 

75 
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June  22d,  1857,  To  2  quires  Procedendoes,  at  ?1.00  per  quire |2.00 

"4       "       Transcript  Executions,  at  §1.50  per  quire....     6.00 

July  27th,  1857,  To  Cash  paid  C.  Evans  for  work  and  mateiial  on  case  in 

office P    8.61 

•'  1  Deed  Record,  pr  Charles  Sonne,  as  per  bill P  15.50 

"  Fees  in  Criminal  Cases,  as  pr  Statute  for  1857 P  40.00 

"IBottleInk P        75 

The  above  Bill  is  correct,  $144.56 

C.  ARMS,  Clei-k. 

The  plaintiif  below  called  a  witness,  who  testified,  that  he  had 
been  clerk  of  the  Chciiit  Court  of  Henderson  county,  lUinois,  for 
sixteen  years  ;  have  been  in  Knox  county  for  last  five  or  six  terms 
of  Knox  Court,  assisting  the  circuit  clerk ;  necessarily  know  the 
amount  and  land  of  blanlvs  required  to  do  the  business  of  the  office  ; 
and  then  proposed  to  prove  by  him,  that  the  said  blanks  in  said  bill 
of  the  plaintiif  were  necessary  to  do  the  business  of  said  Circuit  Court 
of  Knox  county,  and  asked  the  following  questions  :  Are  the  blanks 
charged  in  the  bill  of  plaintiff  necessary  for  the  clerk  in  order  to 
do  the  business  of  the  coiu't  ?  to  the  answering  of  which  question 
the  defendant  objected.  Court  overruled  objection  and  permitted 
witness  to  answer.  The  witness  then  testified  :  I  have  assisted  the 
clerk  of  Knox  Circuit  Court  for  five  or  six  last  terms ;  that  the 
said  blanks  in  said  bill  of  plaintifi"  arc  necessary  for  said  clerk  ;  in 
order  to  transact  the  business  of  the  office,  it  is  necessary  that  the 
clerk  should  be  furnished  with  blanks,  and  he  could  not  do  the 
business  of  the  office  without  them ;  the  saving  of  paper  m  getting 
blanks,  would  more  than  pay  for  blanks  or  printing  of  blanks ;  one 
man  with  blanlts,  can  perform  more  than  ten  men  mthout  blanks. 

That  a  man  could  write  out  from  twenty  to  fifty  subpoenas  in  a 
day,  and  summonses  about  the  same  number  ;  that  it  would  take 
five  clerks  to  do  the  business  of  Knox  county  without  printed 
blanlts. 

It  was  admitted  by  the  parties,  that  plaintiff  bought  and  paid 
for  the  blanks  that  were  charged  in  his  account,  for  his  use  as  cir- 
cuit clerk  of  Knox  county,  and  that  the  quantity  and  price  were 
reasonable. 

The  defendant,  to  maintain  the  issue  on  its  part,  then  called 
Zelotes  Cooly,  the  clerk  of  the  county  court  of  Knox  county,  with 
the  records  of  the  proceedings  of  the  board  of  supervisors  of  said 
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county,  who  testified  that  he  was  clerk  of  the  County  Court  of  said 
county,  and  that  as  such  clerk  he  had  the  records  of  the  proceed- 
iugs  of  board  of  supervisors  in  his  possession,  and  that  he  had  the 
records  of  the  proceedings  of  the  board  of  supervisors  of  Knox 
county  in  relation  to  the  account  of  plaintifi"  sued  on  in  this  action, 
and  that  the  book  he  had  with  him  contained  the  proceedings  of 
said  board  of  supervisors,  in  relation  to  said  accoimt. 

The  defendant  offered  m  e^ddence  the  record  of  the  proceedings 
of  said  board  of  supervisors,  in  relation  to  the  accoimt  of  plaintiff, 
sued  on  in  this  action,  from  which  proceedings  and  decision  the  said 
appeal  was  taken  to  this  court,  and  to  show  what  items  of  said  ac- 
comit  were  allowed  by  said  board  of  supervisors  of  said  county,  and 
what  items  they  refused  to  allow  said  clerk.  To  the  giving  in  evi- 
dence of  said  record  the  plaintiff  objected,  and  the  court  sustained 
said  objection. 

The  plaintiff  asked  the  following  instructions,  which  the  court, 
Thompson,  Judge,  presiding,  gave  to  the  jury : 

1.  The  jmy  are  instructed,  that  if  they  believe  from  the  evidence, 
that  the  articles  charged  for  in  the  plaintiff's  account,  were  pur- 
chased and  furnished  by  the  plaintiff  as  the  clerk  of  the  Circuit 
Court  of  Knox  county  for  use  in  his  office,  and  that  the  quantity 
charged  for  is  reasonable  in  amount,  and  that  the  articles  charged 
for  and  embraced  m  said  account,  were  necessary  for  the  clerk  in 
the  performance  of  the  duties  of  his  office,  that  then  the  plaintiff  is 
entitled  to  recover  so  much  as  said  articles  are  reasonably  worth. 

2.  The  jury  are  instructed  that  blanks  are  stationery,  within  the 
meaning  of  the  statute. 

To  the  giving  of  said  instructions  the  defendant  excepted : 
The  defendant  asked  the  following  instructions  : 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the  supervis- 
ors of  Knox  county  allowed  the  plaintiff  for  all  the  items  in  his  biU 
except  for  the  printing  of  blanks,  and  passed  an  order  for  the  pay- 
ment of  the  same  to  said  plaintiff,  the  jury  will  only  find  a  verdict 
for  the  amoimt  of  said  bill  which  the  supervisors  refused  to  allow, 
if  they  believe  the  same  was  necessary  stationery  for  the  use  of  said 
office. 

2.  If  the  jmy  believe,  from  the  evidence,  that  the  supervisors  of 
Knox  comity  allowed  the  bill  of  the  plaintiff  m'tli  the  exceDtion  of 
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the  printed  blanks,  and  that  plamtiff,  as  clerk  of  said  001111;,  ge  »  a 
fee  by  statute  for  said  writs  from  the  parties  to  suits,  they  will  -md 
for  the  defendant. 

Which  said  instructions  the  court  refused  to  give,  and  the  defend- 
ant excepted. 

Whereupon  the  jury  found  the  issues  for  the  plaintiff,  and  assessed 
his  damages  at  $144,56. 

The  court  overruled  a  motion  for  a  new  trial,  and  rendered  judg- 
ment for  the  amount  of  verdict  and  costs  of  suit. 

Douglass  &  Craig,  for  Plaintiff  in  Error. 

Tyler  &  Sanford,  for  Defendant  in  Error. 

Breese,  J.  It  was  error  in  this  case  to  award  an  execution 
against  the  county  on  the  judgment  rendered  against  it.  In  such 
case  our  statute,  (Scates'  Comp.  300,)  provides  expressly  when  a 
judgment  is  so  rendered,  the  court  of  the  county  shall  order  a  war- 
rant to  be  drawn  on  their  treasui'er  for  the  amount  of  the  judgment 
and  costs,  to  be  paid  as  other  county  debts,  and  "nothing  herein 
contained  shall  authorize  any  execution  to  be  issued  against  landi) 
or  other  property  of  any  county  of  this  State." 

Upon  the  other  question  presented,  as  to  the  liability  of  the 
county  to  pay  for  printed  blanlcs,  subpoenas,  summons,  etc.,  fur- 
nished by  the  clerk  of  the  Circuit  Court  for  the  use  of  his  office, 
we  entertain  no  doubt. 

It  is  contended  by  the  county,  that  it  is  not  liable,  because  the 
law  allows  the  clerk  a  fee  on  issuing  writs  and  other  process ;  that 
he  is  paid  for  the  labor  of  preparing  them,  and  must  perform  it. 

The  only  statute  upon  the  subject  to  which  reference  has  been 
made,  is  Ch.  41,  Sec.  32,  (Scates'  Comp.  509.)  That  section  is  as 
follows:  "The  clerks  of  the  Circuit  and  Comity  Commissioners' 
Courts  shall  provide  all  the  necessary  boolts  for  their  respective 
offices,  and  a  safe  press  or  presses  with  locks  and  keys  for  the  safe- 
keeping of  the  archives  of  their  respective  offices  ;  and  the  County 
Commissioners'  Courts  shall  make  allowances  for  the  same,  and  for 
articles  of  stationery,  necessary  for  their  respective  courts,  out  of 
the  county  treasury,  from  time  to  time." 
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The  county  claim,  that  these  printed  blanks  are  not  articles  of  sta- 
tionery, necessary  for  the  court ;  that  the}^  are  only  to  provide  for 
the  office,  and  the  court,  the  necessary  articles  of  stationery  for  the 
use  of  the  court  and  the  public — such  articles  for  which  the  clerk 
is  allowed  no  fees  for  issuing,  and  for  which  no  officer  gets  any  pay, 
and  which,  therefore,  the  county  ought  to  provide.  That  the  law 
restricts  "  articles  of  stationery  "  to  such  as  may  be  necessary  for 
the  court,  and  camiot  include  blanks  for  a  clerk,  which  a  county 
has  no  right  by  law  to  frame  and  to  have  printed  and  which  must 
be  framed  by  the  clerk  according  to  the  parties  and  facts  of  each 
particular  case,  and  that  there  is  no  law  requiring  process  of  any 
kind  to  be  printed,  and  if  the  clerk  to  save  time  and  labor  procures 
printed  forms,^  it  is  for  his  own  profit  and  convenience,  in  which 
neither  the  coimty  nor  the  public,  have  any  concern. 

This  is  all  true,  and  being  admitted  does  not  determine  the  duty 
of  the  county  as  arising  under,  not  only  the  proper  construction  of 
the  act  to  which  reference  is  made,  but  upon  general  views  and 
principles,  applicable  to  the  case. 

The  county  contends  that  stationery,  as  defined  by  lexicogra- 
phers, camiot  include  blanks,  and  refei-ence  is  made  to  Webster. 
He  says  "stationer"  meant  originally  a  booltseller  from  his  occu- 
pying a  stand  or  station  ;  but  at  present,  one  who  sells  paper,  quills, 
inkstands,  pencils  and  other  furniture  for  Avriting,  and  "  stationery  " 
means,  the  articles  usuallj^  sold  by  stationers,  as  paper,  ink,  quills, 
etc.  If  this  be  so,  and  we  do  not  doubt  it,  stationery  must  include 
printed  blanlcs,  as  they  are  articles  usually  sold  by  stationers.  So 
would  steel  pens,  and  pen-holders,  wafers,  mucilage,  sand  or  sponge 
paper,  and  various  other  articles  be  deemed  stationery.  A  stationer 
deals  in  blank  paper,  and  in  paper  partially  printed.  Such  is  our 
experience,  and  blank  forms  are  not  unusually  one  of  the  main  arti- 
cles of  their  busmess.  We  think  stationery  includes  blanks  and  are 
indispensable  for  the  prompt  performance  of  the  duties  of  the  office 
of  clerk  and  therefore  necessary  for  the  court,  the  clerk's  office  bemg 
an  indispensable  appendage  of  a  court. 

It  would  seem  to  us,  that  the  public  have  quite  as  great  an  inter- 
est that  these  blanks  should  be  supplied  as  the  clerk,  for  he  gets  his 
fee  whether  a  wi*it  is  written  or  printed.  The  business  of  the 
county  could  not  be  ti'ansacted,  without  this  facility  being  furnished 
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the  clerks,  and  it  is  evidently  the  intention  of  the  legislature,  that 
the  county  shall  provide  all  that  is  necessary  for  such  purpose  be  it 
stationery  or  what  not.  The  speedy  dispatch  of  the  business  of  the 
courts  is  a  matter  in  which  the  pubhc  have  a  deep  interest,  and  the 
county  must  procure  all  reasonable  facihties  for  that  purpose.  All 
such  stationery  must  be  furnished  as  the  demands  of  the  office  re- 
quire, in  whatever  articles  it  may  consist. 

The  case  of  De  Kalb  County  v.  Beveridge^  16  111.  R.  312,  sus- 
tains these  views.     See  also  Armsby  v.  Warren  County^  20  ib.  126. 

It  is  really  a  matter  of  economy  to  the  county,  that  it  should 
furnish  the  blanks  to  facihtate  the  pubhc  busiuess,  and  thus  save 
expense. 

It  has  been  the  uniform  practice  of  this  com't  from  its  first  organ- 
ization to  this  time,  to  audit  the  bUls  of  its  clerk  for  blanks.  This 
amounts  to  a  construction  of  the  statute  by  this  court  entitled  to 
consideration  and  weight. 

Such  has  been  not  only  the  practical  construction  of  this  court 
but  of  the  subordinate  tribunals,  from  the  earhest  history  of  this 
State,  and  with  this  miiversal  contemporaneous  construction  before 
it,  the  legislatm-e  has  in  it^  various  revisions  of  the  laws,  repeatedly 
re-enacted  this  statute,  without  change  of  its  phraseology,  thus  iu 
the  most  direct  mode,  sanctioning  the  construction,  as  givmg  the 
true  intention  of  the  law  makers.  Without  this,  the  maxim,  "  Con- 
temporanea  eoc/positio  fortissima  est  in  lege,''^  would  well  appl}^ 

The  other  question  made,  by  the  allowance  of  a  part  of  the  claim 
by  the  board  of  supervisors,  does  not  amount  to  auj^thing.  They 
did  not  allow  the  claim,  and  no  object  could  be  gained  by  proving 
a  tender  of  part,  which  is  the  utmost  to  which  the  allowance  can  go. 

That  part  of  the  judgment  awarding  execution  in  this  case,  wiU 
be  reversed,  and  affirmed  as  to  all  else. 
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Elliot   Anthony,   Impleaded,   etc.,   Plaintiff  in  Error,  v. 
Ephraim  Ward,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Where  there  are  joint  defendants,  and  one  files  an  affidavit  of  merits  to  a  plea  in 
his  behalf,  and  the  other  defendant  does  not  make  affidavit,  the  Common  Pleas 
Court  of  Cook  county  may  default  the  party  who  has  not  verified,  even  at  a 
future  term,  the  suit  being  pending,  on  the  issues  of  the  other  defendant. 

This  was  an  action  in  covenant  commenced  by  the  defendant  in 
error,  against  Elliot  Anthony,  plaintiff  in  error,  and  one  Julius  C. 
Smith,  to  recover  payment  of  an  installment  due  upon  certain  arti- 
cles of  agreement,  made  between  said  Ward,  of  the  first  part,  and 
Smith  and  Anthony  of  the  second  part. 

July  15,  1858.  Defendants  filed  plea  of  non  est  factum,  in  the 
usual  form. 

December  14,  1858,  in  the  November  special  term,  the  cause 
was  regularly  reached  upon  the  docket  of  said  court,  'and  came  on 
for  trial.  Whereupon  the  said  plaintiff,  Ward,  (defendant  in  error) 
made  a  motion,  among  other  things,  to  strike  the  plea,  filed  by 
both  defendants,  on  the  15th  day  of  July,  1858,  in  this  cause, 
from  the  files,  and  for  a  default,  so  far  as  the  defendant,  ElUot 
Anthony,  was  concerned,  and  by  him  pleaded  ;  on  the  gi'ound  that 
the  affidavit  of  merits,  filed  July  9,  1858,  in  this  cause,  was  not 
made  in  behalf  of  both  defendants ;  which  affidavit  is  in  the  words 
and  figures  following : 

Jdlius  C.  Smith,  et  al.      "^  Cook  CorrmwTb  Pleas, 

ads.  > 

Ephraim  Ward.         ) 

STATE  OP  ILLINOIS— County  op  Cook,  ss. 

Juhus  C.  Smith,  being  duly  sworn,  says,  that  he  is  one  of  tho 
defendants  in  the  above  entitled  cause,  and  that  he  has  a  good 
defense  thereto,  upon  the  merits,  as  he  is  advised  and  verily  be- 
lieves. 

J.  C.  SMITH. 

!  , 

To  which  motion,  the  defendant,  Elliot  Anthony,  objected,  that 

said  motion  was  made  too  late,  and  should  have  been  made  at  the 
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first  term  after  the  same  was  filed  ;  but  that  the  plea  had  been 
pemiitted  to  remain  during  some  five  terms  of  said  com"t. 

But  the  said  court  overruled  the  said  objection,  granted  said  mo- 
tion, and  ordered  the  plea  of  the  defendant,  ElHot  Anthony,  to  be 
stricken  out,  and  his  default  taken. 

To  wliich  rulmg  and  decision  of  the  said  court,  the  said  defend- 
ant, Anthony,  excepted. 

And  the  cause  was  thereupon  tiied  as  to  the  other  defendant, 
who  did  not  appear,  and  damages  assessed  against  said  Anthony 
also  ;  and  judgment  rendered  therein  against  both  defendants  for 
the  sum  of  one  thousand  nine  hundred  and  sixty-foui-  dollars  and 
nine  cents. 

Anthony  assigns  for  eri'ora — 

1st.  The  court  erred  in  striking  from  the  files,  the  affidaAdt  of 
merits  filed  in  this  cause,  after  the  lapse  of  several  terms  of  the 
court  below. 

2nd.  The  court  erred  in  strildng  from  the  files  the  plea  filed  in 
the  court  below. 

3rd.  The  court  erred  in  taking  the  default  of  defendant  below. 

4th.  The  court  erred  in  rendering  judgment  for  the  plaintiff 
below. 

Wherefore,  for  the  errors  aforesaid,  and  for  other  errors,  the 
said  plaintiflf  in  error  prays  that  said  judgment  may  be  reversed,  etc. 

Elliot  Anthony,  JPro  Se. 

H.  C.  Kelley,  for  Defendant  in  Error. 

Breese,  J.  The  only  question  presented  by  the  record  in  this 
cause  is,  did  the  court  below  err  in  striking  the  plea  of  plamtifl'  in 
en"or  from  the  files,  for  want  of  an  affidavit  of  merits,  and  not  per- 
mitting certain  pleas  afterwards  filed  by  him  to  stand.  The  record 
shows  a  joint  action  against  the  plaintifl*  in  error  and  one  Smith. 
On  being  called  for  trial  on  the  14th  December,  1858,  in  the  No- 
vember term,  1858,  of  the  Cook  County  Court  of  Common  Pleas, 
the  plaintiff  moved  the  court  to  strike  from  the  file  the  plea  of 
plaintiff  in  error  impleaded  with  Smith,  which  he  had  filed  on  the 
13th  of  December,  1858,  and  for  a  default  against  him,  for  the 
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reason  that  no  affidavit  of  merits  was  filed  with  the  plea.  There 
was  an  affidavit  of  merits  filed  by  his  co-defendant  Smith,  on  the 
9th  July,  1858,  and  not  on  behalf  of  the  plaintiff  in  error,  and  that 
the  pleas  of  plaintiff  in  error  of  the  13th  December  were  filed  with- 
out leave  of  the  court  ha^sdng  been  first  asked  and  obtaired,  acd 
after  a  long  and  unreasonable  delay.  The  affidavit  of  merits  hy 
Smith  is  personal  to  himself  alone,  with  no  reference  or  allusion  to 
his  co-defendant. 

The  plamtiff  in  error  then  filed  his  cross-motion  that  the  pleas  so 
filed  be  permitted  to  stand,  and  presented  his  affidavit  stating  in 
substance  that  he  could  make  and  file  an  affidavit  of  merits  if  his 
pleas  were  allowed  to  remain,  and  objected  that  the  motion  to 
strike  his  pleas  from  the  file  was  too  late — that  it  should  have  been 
made  at  the  first  term  after  the  plea  of  July  15th,  was  filed. 

The  court  overruled  his  objections  and  refused  leave  to  file  the 
pleas  of  December  13th,  and  ordered  that  they  should  be  stricken 
from  the  files,  and  his  default  entered  for  want  of  an  affidavit  of 
merits,  and  the  damages  assessed. 

By  the  14th  section  of  the  act  regulatuig  the  practice  in  the 
Cook  Circuit  and  Common  Pleas  Courts,  it  is  provided  that  in 
all  suits  arising  on  contracts  brought  to  any  term  of  said  courts, 
the  plaintiff  shall  be  entitled  to  judgment  unless  the  defendant 
shall  with  his  plea,  file  an  affidavit  of  merits,  etc.  (Scates'  Comp. 
272.) 

The  record  shows  no  such  affidavit  by  the  plaintiff  in  eri'or. 
Smith's  affidavit  cannot  aid  the  plaintiff  ia  error,  for  his  merits  may 
have  been  personal  to  himself.  It  often  happens  that  one  of  sev- 
eral co-defendants  has  a  meritorious  defense,  whilst  the  others  can- 
not defend.  The  law  requiring  such  affidavit,  and  the  plaintiff  in 
error  not  having  made  one,  we  do  not  see  how  he  can  escape  the 
consequences. 

i  As  to  the  suggestion  that  the  motion  was  not  in  time,  that  the 
motion  for  judgment  for  default  should  have  been  made  earher,  we 
have  to  say,  that  the  defendant  in  error  camiot  be  prejudiced  by  not 
taldng  a  default  earlier,  as  such  a  judgment  is  interlocutory  only 
and  there  was  an  issue  pending  with  his  co-defendant  Smith,  which 
had  to  be  disposed  of  before  final  judgment  could  be  entered  against 
the  plauitiff  in  error.  Final  judgment  could  not  rightfully  be  en- 
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tered  until  the  issue  was  disposed  of.     Teal  v.  Russell,  2  Scam.  R. 
319  ;  McConnell  v.  Swailes,  ib.  571 ;  Dmo  v.  Rattle,  12  111.  E.  373. 

We  see  no  error  in  refusing  to  permit  the  pleas  filed  in  December 
to  stand.  That  was  a  matter  purely  within  the  discretion  of  the 
court,  and  we  cannot  say  he  has  abused  that  discretion.  Con- 
radi  v.  Evans^  2  Scam.  R.  185.  They  were  not  accompanied  by 
an  affidavit  of  merits,  and  there  was  no  leave  to  file  them  at  that 
late  day. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Robert  Sedgwick,  Appellant,  v.  Edward  Phillips,  Appellee. 

APPEAL  FROM  ROCK  ISLAND. 

If  exceptions  are  not  taken  to  instructions,  the  Supreme  Court  cannot  consuier 
them. 

This  was  an  action  of  assumpsit,  commenced  in  the  Rock  Island 
Ch-cuit  Court,  by  appellant  against  appellee,  at  the  September  term, 
1858,  of  said  court. 

Plaintifi''s  declaration  contained  a  special  count,  for  lumber  sold 
and  delivered  to  the  defendant,  and  the  common  coimts  for  goods 
sold  and  delivered,  etc.     Defendant  pleaded  the  general  issue,  and  i 
filed  notice  that  on  trial  he  would  prove  an  offset  of  $500.     Issue 
joined. 

Plaintiff  offered  the  testimony  of  Pai'ter  8.  SMnner,  who  said,  I 
am  one  of  the  firm  of  Keator  &  Sldimer,  lumber  dealers,  at  Moline, 
Illinois ;  our  firm  delivered  lumber  to  Mr.  Phillips,  defendant,  on 
the  order  of  Abraham  Hartzell,  to  the  amount  of  $256,53 ;  the 
order  was  accepted  with  the  understanding  that  the  value  of  the 
lumber  so  delivered  to  Phillips,  should  be  endorsed  on  the  note ; 
this  has  been  done  ;  have  been  paid  for  the  lumber  in  this  way. 

The  order  for  the  lumber  was  in  writing ;  did  not  know  Robert 
Sedgwick  in  the  transaction ;  have  no  lumber  charged  to  Robert 
Sedgwick. 
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A  verdict  was  rendered  for  defendant.  Plaintiff  moved  for  a  new 
trial ;  motion  overruled,  and  plaintiff  excepted.  Judgment  ren- 
dered for  defendant,  for  costs. 

A.  Webster,  for  Appellant. 

B.  C.  Cook,  for  Appellee. 

Breese,  J.  The  instructions  given  by  the  court  were  not  ex- 
cepted to  on  the  trial,  as  the  record  shows,  and  we  cannot  therefore 
now  consider  their  propriety.  Leigh  v.  Hodges^  3  Scam.  R.  17  ; 
Gibbons  v.  Johnson,  ib.  63  ;  Hill  v.  Ward,  2  Gilm.  R.  293  ;  Martin 
V.  The  People,  13  111.  R.  342  ;  Duffield  v.  Cross,  ib.  700. 

The  proofs  show  that  the  defendant  took  the  order  for  the  lum- 
ber from  Hartzell,  with  the  distinct  understanding  that  it  was  to 
pay  Hartzell's  debt  to  him,  and  to  be  charged  to  Hartzell,  not  to 
himself.  On  that  order  the  defendant  got  the  lumber,  and  we  know 
of  no  rule  of  law  or  principle  of  justice  by  which  he  could  be  made 
the  debtor  of  the  plaintiff,  by  any  arrangement  made  between  other 
parties  behind  his  back,  and  to  which  he  was  not  assenting. 

The  merits  are  clearly  with  the  defendant,  and  we  affirm  the 
judgment  in  his  favor. 

Judgment  affirmed. 


RuFUS  L.  Craig  Appellant,  v.  Williaai  Peake  et  al.. 
Appellees. 

APPEAL  FROM  BUREAU. 

■M  on  a  trial  of  right  of  property,  there  is  evidence  tending  to  show  property  in 
the  claimant,  it  is  erroneous  to  instruct  the  jury  that  he  fails  to  show  any  right, 
•  and  they  must  find  against  him. 

I  This  was  an  appeal  from  the  verdict  of  a  jmy,  on  a  trial  of  the 
right  of  certain  property,  levied  upon  by  the  sheriff  of  Bureau 
comity,  on  several  attachments,  in  favor  of  the  appellees,  against 
Abner  M.  Moore,  and  which  property  was  claimed  by  appellant. 
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The  verdict  of  the  jury  empanneled  by  the  sheriff,  was  in  favor 
of  the  claimant,  (the  appellant,)  and  the  appellees  appealed  to  the 
Circuit  Court  of  Bureau  county. 

The  cause  was  tried  at  the  April  term,  1858,  of  the  Bureau  Cir- 
cuit Court,  before  Ballou,  Judge,  and  a  jury.  The  jury  rendered 
a  verdict  for  the  defendants,  (the  appellees  here.)  The  claimant 
moved  for  a  new  trial,  which  was  overruled,  and  a  judgment  ren- 
dered against  appellant,  for  costs. 

The  bill  of  exceptions  shows  that  the  appellant,  on  the  trial, 
proved  the  execution  of,  and  gave  in  evidence,  a  power  of  attorney, 
under  seal,  from  Abner  M.  Moore  to  Thomas  E.  Morgan,  dated 
Jmie  12,  1857,  authorizing  Morgan  to  collect  debts,  give  receipts, 
etc.,  and  contains  the  follo^ving  clause  :  "I  also  empower  my  said 
attorney  to  sell  and  transfer  all,  or  any  part  of  my  stock  of  goods, 
at  wholesale  or  retail,  which  I  have  on  hand  in  my  store  in  Sheffield, 
or  otherwise,  by  deed  or  otherwise,  and  whatever  my  said  attorney 
may  or  shall  lawfidly  do  in  the  premises,  I  do  hereby  confii-m  the 
same,  as  if  I  were  present  and  did  the  same  in  my  own  proper 
person." 

Appellant  also  proved  and  gave  in  evidence,  a  deed  from  Moore 
by  Morgan,  as  his  agent  and  attorney  in  fact,  to  api)ellant,  dated 
June  15th,  1857,  selhng  and  transferring  the  goods  in  Moore's 
store  at  Sheffield,  to  appellant,  in  trust  to  sell  the  same,  etc.,  and 
pay— 

1st.  Expenses  of  sale  and  collection  ; 

2nd.  Pay  one  certain  note  of  $500,  made  by  Moore  and  appel- 
lant, to  C.  T.  Nash,  and  two  other  notes,  payable  to  certain  mer- 
chants in  Boston,  both  made  by  Moore  and  appellant,  "on  all  of 
which  notes  the  said  Craig  is  the  sm'ety  of  said  Moore." 

3rd,  Pay  all  other  creditors  of  Moore,  and  the  balance,  if  any 
to  Moore. 

It  was  admitted  on  the  trial,  that  the  appellant  was  bonajide 
liable  as  security  of  Moore,  on  the  indebtedness  mentioned  in  the 
deed. 

It  was  proved  that  after  the  execution  and  delivery  of  the  deed, 

appellant  took  possession  of  the  goods,   and   removed   them   to 

another  store,  and  was  taldng  an  mventory  when  they  were  levied 

on  by  the  %\Tits  of  attachment  of  the  defendants.     It  was  also 
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proved  that  the  power  of  attorney  was  executed  m  Iowa,  and  that 
b}  the  laws  of  Iowa,  a  private  seal  is  not  necessary  to  the  validity 
of  au}'  instrument. 

It  was  also  proved  that  Moore,  both  before  and  after  the  execu- 
tion and  delivery  of  the  power  of  attorney,  expressly  requested 
Morgan  to  secure  appellant  against  his  liability,  as  Moore's  surety, 
upon  said  goods,  and  that  the  deed  was  executed  in  pursuance 
of  the  verbal  request,  as  well  as  the  power  of  attorney.  It  was 
also  proved  that  the  goods  were,  before  the  assignment,  the  prop- 
erty of  Moore. 

The  com't  was  requested  by  the  defendants,  to  instruct  the  jury 
that  the  evidence  adduced  by  the  plaintiff  clearly  fails  to  show 
any  right,  on  his  part,  to  the  property  in  controversy,  and  the  jury 
should  find  for  the  defendants."  The  appellant  objected  to  the 
giving  of  this  instruction.  The  court  overruled  the  objection,  and 
gave  the  instruction,  and  appellant  excepted. 

After  verdict  appellant  moved  for  a  new  trial.  The  court  over- 
1  uled  the  motion. 

The  errors  assigned  are, 

1st.  The  giving  of  the  instruction  asked  by  defendant  below. 

2nd.  Overruling  appellant's  objection  to  said  instruction. 

3rd.  Overruling  appellant's  motion  for  a  new  trial. 

4th  Rendering  judgment  for  defendants  below. 

George  W.  Stipp,  and  W.  H.  L.  Wallace,  for  Appellant. 

Peters  &  Farwell,  for  Appellees. 

Caton,  C.  J.  This  case  should  have  been  submitted  to  the  jury. 
There  was  evidence,  to  say  the  least,  tending  strongly  to  show  that 
the  property  belonged  to  the  claimant,  and  he  had  a  right  to  take 
the  opinion  of  the  jury  upon  the  evidence  as  to  whether  it  was  not 
his  property.  Independent  of  all  other  evidence,  the  property  was 
found  in  liis  possession,  claiming  title,  and  this  was  of  itself  suffi- 
cient to  put  the  case  to  the  jury.  The  court  erred  in  instructing 
"the  jury  to  find  as  they  did,  and  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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John  Bergen,  Plaintiff  in  Error,  v.  Sarah  E.  Bergen, 
Defendant  in  Error. 

ERROR  TO  WILL, 

In  a  matter  of  divoi-ce  it  will  be  presumed  that  the  court  granting  it,  if  it  received 
admissions  as  evidence,  properly  scrutinized  the  evidence,  so  as  to  be  satisfied 
that  the  admissions  were  made  in  sincerity  and  without  fraud. 

The  allowance  of  ahmony  is  disci-etionary  with  the  court ;  so  also  is  the  allowance 
for  the  support  of  infant  children. 

Saeah  E.  Bergen,  the  defendant  in  error  filed  her  bill  of  chan- 
cery, for  a  divorce,  against  John  Bergen,  the  plaintiff  in  error,  on 
the  28th  day  of  February,  1855,  in  the  Will  Circuit  Court,  and 
obtained  a  summons,  returnable  to  the  following  March  term  of 
said  court,  which  summons  was  served  and  returned  in  time  for  a 
hearing  at  said  March  term,  1855.  The  bill  charged  said  John 
Bergen  with  the  commission  of  adultery,  during  the  then  present 
winter,  (1854-5),  at  the  city  of  Joliet,  in  Will  county,  with  Phebe 
Bergen,  his  own  daughter  by  a  former  vnfe.  The  bill  set  forth 
that  complainant  had  eight  children,  durmg  her  marriage,  by  said 
John  Bergen,  three  of  which  were  living ;  that  said  Bergen  was 
the  owner  of  property,  consisting  of  real  estate  and  personal  prop- 
erty, of  the  value  of  some  $8,000  and  upwards  ;  and  asked  for 
the  allowance  of  ahmony  and  the  custody  of  the  children,  and  that 
a  receiver  be  appointed.    The  bill  was  sworn  to  by  complainant. 

At  March  term,  1855,  the  complainant,  Sarah  E.  Bergen,  filed 
with  the  court  in  said  suit  her  apphcation,  alleging  that  she  had  no 
means  of  support  for  herself  and  children,  or  to  carry  on  her  suit, 
reiteratino;  the  truth  of  the  charo-es  in  her  bill,  and  askinij  the  court 
for  an  allowance,  for  the  support  of  herself  and  children  pending 
the  suit,  and  for  means  to  prosecute  her  suit. 

A  reference  was  made  to  the  master  for  the  purpose  of  ascertain- 
ing the  probable  amount  of  property  belonging  to  said  John  Ber. 
gen,  with  an  order  to  report  the  same  to  the  court. 

An  injunction  was  granted  at  the  time  of  fiUng  the  bill,  restrain- 
ing Bergen  from  selling  or  disposing  of  his  property  ;  and  he  ap 
peared  by  his  attorney,  and  moved  to  dissolve  the  injunction. 
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The  case  was  submitted  to  the  court,  "  upon  the  bill  of  com- 
plaint, taken  and  confessed  by  the  said  defendant,  and  the  proofs 
Ifjing  submitted  to  the  court,  from  which  it  satisfactorily  appears 
to  the  court,  that  the  material  facts  charged  in  such  bill  are  true, 
and  that  the  defendant  has  been  guilty  of  adultery  as  charged  in 
the  said  complainant's  bill,"  etc. 

By  the  decree  granting  the  divorce,  the  court  committed  to  the 
complainant,  Sarah  E.  Bergen,  the  custody  of  the  children.  The 
court  also  appointed  Francis  Goodspeed  receiver,  "  to  take  an 
account  of  the  property,  real  and  personal  and  mixed,  of  the  said 
John  Bergen,  and  all  accounts,  choses  in  action,  for  him  the  said 
John  Bergen,  and  apportion  the  same  between  the  complainant  and 
said  John  Bergen,  in  the  manner  following  :  Eu-st,  the  said  receiver 
shall  set  off  to  the  said  complainant,  all  the  household  and  kitchen 
fm'niture,  and  includuig  the  piano  forte,  provisions  of  every  kind 
and  nature,  and  all  the  fire  wood  which  the  said  John  Bergen  had 
at  the  time  said  complainant  filed  her  bill,  or  that  he  may  now 
have.  Second,  the  said  receiver  shall  then  divide  the  said  prop- 
erty, real,  personal  and  mixed,  notes,  accounts,  choses  in  action, 
between  the  said  complainant,  Sarah  E.  Bergen,  and  the  said  de- 
fendant, John  Bergen,  as  equally  as  the  same  can  be  done  ;  which 
said  division,  when  made,  shall  vest  in  the  said  Sarah  E.  Bergen, 
her  heirs  and  assigns,  a  good  and  perfect  title  to  the  property, 
which  shall  be  so  set  off  to  her ;  and  said  division  shall,  when 
made,  vest  in  the  said  John  Bergen  the  remainder  of  said  property 
so  set  off  to  him,  after  paying  the  amount  herein  specified  and  re- 
quired to  be  paid  by  said  receiver,  and  the  said  receiver  shall  pay 
the  remainder  to  said  Bergen,  his  heirs  and  assigns.  Third,  by  the 
agi-eement  of  the  parties,  it  is  ordered,  adjudged  and  decreed,  that 
the  said  receiver  shall,  out  of  the  portion  of  said  property  set  off 
to  the  said  defendant,  John  Bergen,  pay  to  Jesse  O.  Norton,  the 
sum  of  $250  ;  to  Josiah  McRoberts  the  sum  of  $250,  for  fees,  etc., 
in  this  suit,  and  for  prosecuting  in  the  case  for  incest ;  and  also, 
the  sum  of  $250  to  Elisha  C.  Fellows,  and  $250  to  Hemy  Snapp, 
out  of  said  portion  set  off  to  said  John  Bergen,  for  their  services, 
as  well  in  defending  this  bill,  as  in  defending  said  criminal  prosecu 
tion,"  etc. 
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B.  S.  Morris,  for  Plaintiff  in  Error. 
U.  Osgood,  for  Defendant  in  Error. 

Breese,  J.  We  do  not  perceive  any  objection  to  the  decree 
rendered  in  this  cause. 

The  charge  in  the  bill  of  complaint  was,  repeated  acts  of  adul- 
tery by  the  defendant  ^dth  his  own  daughter  by  a  former  wife. 
He  was  duly  served  with  process,  and  had  every  opportunity  to 
deny  the  charge,  but  he  did  not  deny  it,  he  admitted  it,  by  suffer- 
ins:  a  default  to  be  entered.  After  the  bill  was  taken  for  confessed, 
the  court  heard  testimony  in  support  of  the  charge,  from  which  it 
appeared  to  the  com-t  that  the  facts  charged  were  true,  and  that 
the  defendant  had  been  guilty,  before  the  commencement  of  the 
suit,  of  having  carnal  connection  "vvith  his  daughter,  and  had  com- 
mitted adultery  with  her.  The  court  may  have  been  satisfied  by 
proof  of  admissions  of  the  defendant. 

Our  statute  (Scates'  Comp.  151)  does  not  declare  the  admissions 
of  a  defendant  shall  not  be  received  as  evidence,  but  only  that  they 
shall  be  subjected  to  the  scrutiny  of  the  court,  and  if  the  court  is 
t^atisfied  they  were  made  in  sincerity  and  without  fraud  or  collu- 
;  ion  to  enable  a  decree  to  pass,  they  are  to  be  received  as  evidence. 

We  must  suppose  the  court  subjected  all  the  proof  to  the  proper 
i  crutiny.  If  admissions  were  proved,  the  court  must  have  deter- 
inined  that  they  were  made  in  good  faith,  and  for  no  sinister 
purpose. 

In  Ohio, — to  the  decisions  of  her  courts  we  have  been  referred, — 
there  is  a  statute  expressly  prohibiting  the  courts  from  receiving 
such  admissions  as  evidence.  Brainard  v.  Brmnard^  Wright's  Ohio 
Rep.  354.  It  is  not  necessary  that  the  evidence  upon  which  the 
com-t  acts  should  be  preserved  in  the  record,  yet  the  record  must 
show  that  the  court  heard  evidence  and  found  the  allegations  of 
the  bill  to  be  true.  It  is  sufficient  in  every  such  case,  if  the  decree 
shows  it  was  made  upon  proofs  adduced.  8hillinger  v.  8hiUinger, 
14  111.  R.  147  ;    Wheeler  v.  Wieeler,  18  ib.  39. 

As  to  the  alimony  decreed,  and  the  custody  of  the  children, 
neither  seemed  to  have  been  a  subject  of  dispute  in  the  Circuit 
Court.  That  part  of  the  decree  seems  to  have  passed  with  the 
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assent  of  the  defendant,  and  also  the  manner  in  wliich  his  estate 
should  be  distributed.  He  was  in  court  acting  by  hhnself  and  his 
counsel,  receiving  a  part  of  the  money  and  accounting  to  the  re- 
ceiver for  money  collected  by  himself.  We  have  said  in  the  case 
of  Foote  V.  Foote,  jpost,  and  such  is  the  cm-rent  of  authorities,  the 
allowance  of  alimony  for  the  wife  is  discretionary  ^vith  the  court. 
Such  is  our  statute,  but  in  addition  to  alimony  the  court  may  allow 
something  for  the  support  and  maintenance  of  the  children,  this  is 
also  a  matter  of  judicial  discretion,  and  as  there  were  three  infant 
children  in  this  case,  it  is  to  be  presumed  the  court  looked  to  that 
in  decreeing  so  large  a  portion  of  the  estate  to  the  complainant. 
Although  it  is  usual  to  regard  the  income  of  the  delinquent  husband 
as  the  fund  out  of  which  alimony  is  to  be  decreed,  it  is  by  no 
means  universal.  A  portion  of  the  estate  may  be  decreed.  In 
the  case  of  Bursler  v.  Bursler,  5  Pickering,  427,  the  court  went 
beyond  the  income  of  the  husband  and  ordered  a  sale  of  the  delin- 
quent husband's  estate.  In  all  cases,  the  court  will  look  to  the  ex- 
tent of  the  delictum,  amomit  of  property — rank  in  life  of  the  par- 
ties— the  number  and  age  of  the  children,  and  as  the  support  of 
those  has  devolved  on  the  complainant,  and  less  than  one-half  the 
estate  of  the  husband  decreed,  and  the  delictum  confessed  of  the 
most  atrocious  character,  and  the  decree,  seemingly,  with  the  as- 
sent of  the  defendant,  we  will  not  interfere  to  disturb  it,  but  affirm 
it,  in  all  its  parts. 

Decree  affirmed. 


William  H.  Kennicott,  Appellant,  v.  Phillip   Sherwood, 

Appellee. 

APPEAL  FROM  COOK. 

In  an  action  of  covenant  on  a  lease  to  recover  damages  for  failure  to  surrender 
possession,  where  it  appeared  that  the  lessor,  before  the  expiration  of  the  lease 
sued  on,  had  again  leased  to  another  party,  who  permitted  a  sub-tenant  under 
the  original  lease,  to  hold  over,  with  an  understanding  that  possession  shoiild 
be  held  by  such  sub-tenant,  it  was  hold  that  a  recovery  could  not  be  had,  the 
defendant  not  being  piivy  to  the  arrangement,  between  the  second  lessee  and 
the  sub-tenant. 
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This  was  an  action  of  covenant  upon  a  lease  containing,  among 
other  things,  a  covenant  on  the  part  of  the  defendant  to  yield  up 
the  demised  premises  to  the  plaintiff,  at  the  expiration  of  the  term 
of  the  lease.  The  plaintiff,  in  his  declaration,  assigns  a  breach  of 
this  covenant,  upon  which  the  defendant  takes  issue.  No  questions 
arise  on  the  pleadings,  Ijut  all  the  questions  in  the  case  arose  on 
the  trial,  and  on  motion  for  a  new  trial,  and  are  all  presented  by 
the  bill  of  exceptions. 

On  the  29th  day  of  December,  A.  D.  1857,  before  Manierre,, 
Judge  of  the  Circuit  Court,  and  a  jury,  the  several  issues  were  tried. 

The  plaiutiff  introduced  a  lease,  made  the  twent3'-first  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-five,  between  Wilham  H.  Kennicott,  plaintiff  below,  and  Phillip 
Sherwood,  which  set  out  that  in  consideration  of  the  covenants  and 
agreements  therein  mentioned,  to  be  kept  and  performed  by  the 
said  Sherwood,  his  executors,  administrators  and  assigns,  Kennicott 
had  demised  and  leased  to  the  said  appellee,  all  those  premises  sit 
uate,  lying  and  being  m  the  city  of  Chicago,  in  the  county  of  Cook, 
and  the  State  of  IlUnois,  known  and  descril^ed  as  follows,  to  wit 
The  east  third  (1-3)  of  lot  three  (3),  block  ninety-five  (95),  m  school 
section  of  the  orio-iual  town  of  Chicaojo,  too;ether  with  the  build- 
iugs  thereon  situated  ;  to  have  mid  io  hold  the  said  above  describee 
premises,  with  the  appurtenances,  unto  appellee,  his  executors,  ad- 
ministrators and  assigns,  from  the  first  day  of  May,  in  the  year  of 
om-  Lord  one  thousand  eight  hundred  and  fifty-five,  for  and  durinc 
and  mitil  the  first  day  of  May,  A.  D.  eighteen  hundred  and  fifty-" 
six.  And  the  appellee,  in  consideration  of  the  leasing  of  the  prem- 
ises aforesaid,  by  the  appellant,  did  covenant  and  agree  with  the 
appellant  to  pay  him,  as  rent  for  said  demised  premises,  the  sura 
of  six  hundred  dollars,  payable  in  advance,  as  follows  :  Fifty  dol- 
lars on  the  first  day  of  May,  A.  D.  eighteen  hundred  and  fifty-five, 
and  fifty  dollars  on  the  first  day  of  each  month  thereafter  until  the 
said  sum  of  six  hundred  dollars  be  fully  paid.  And  the  said  ap- 
pellee further  covenanted  with  the  said  appellant,  that  at  the  expi- 
ration of  the  time  in  this  lease  mentioned,  he  would  yield  up  the 
said  demised  premises  to  the  said  appellant,  in  as  good  condition  as 
when  they  were  entered  upon  by  the  said  appellee,  loss  by  fire,  oi 
inevitable  accident,  or  ordinary  wear  excepted. 
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It  was  further  agreed,  by  the  said  appellee,  that  neither  he  nor 
his  legal  representatives  would  underlet  said  premises,  or  any  part 
thereof,  or  assign  the  lease,  without  the  wi'itten  assent  of  appellant, 
fii'st  had  and  obtained  thereto. 

The  appellee  called  as  a  witness  (Jliarles  S.  Bogue,  who  testified 
as  follows,  to  wit : 

I  am  acquainted  with  the  plaintiff  in  this  suit ;  I  was  a  constable 
in  Chicago  in  the  year  1856,  and  at  the  request  of  the  plaintiff  I 
served  notice  on  John  Yan  Busku'k,  requiring  him  to  deliver  up 
possession  of  certain  premises  then  occupied  by  him,  and  situated 
on  Madison  street ;  I  served  the  notice  May  6th,  1856  ;  Van  Bus- 
ku'k said  he  was  not  ready  to  deliver  up  possession  ;  he  remained 
there  until  he  died,  about  2 2d  October,  1856  ;  I  know  nothing  of 
the  occupation  of  the  premises  after  his  death  ;  I  know  that  the 
plaiutift'  commenced  proceedings  against  Van  Buskirk  for  forcible 
entry  and  detainer  ;  I  was  present  at  the  trial  ;  Sherwood,  the  de- 
fendant in  this  suit,  was  also  present. 

On  being  cross-examined,  witness  testified  as  follows,  viz.  :  I  pre- 
sume the  date  of  the  notice  now  shown  me  is  the  day  I  served  it ; 
I  served  it  on  Van  Buskii"k  at  the  house  where  he  resided  ;  he  said 
he  would  not  give  up  the  possession  ;  I  don't  recollect  that  he  gave 
any  reason. 

The  counsel  for  the  plaintiff  also  gave  in  evidence  the  notice 
shown  to  the  last  witness,  and  of  which  the  following  is  a  copy,  viz.  : 

Mb.  John  Van  Buskikk  : — 

Take  notice  that  I  demand  immediate  possession  of  the  premises  described  aa 
follows,  to  wit :  The  east  (^)  one-third,  of  lot  (3)  three,  block  95,  school  section 
addition  to  Chicago,  known  as  number  174,  on  Madison  street,  in  the  city  of  Chi- 
cago. Mr.  Charles  Bogue,  the  bearer  of  this,  is  authorized  to  receive  possession 
forme.  WM.  H.  KENNICOTT. 

Chicago,  May  6th,  1856. 

The  counsel  for  the  plaintiff  also  introduced  evidence  showing 
that  after  the  serving  of  such  notice,  on  the  8th  day  of  May,  1856, 
the  plaintiff  commenced  proceedings  against  the  said  Van  Buskirk, 
before  Calvin  De  Wolf,  justice  of  the  peace  of  Cook  county,  under 
the  statute  of  forcible  entry  and  detainer,  on  the  ground  that  the 
plaintiff  had  leased  the  premises  to  the  said  Sherwood  for  the  term 
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of  one  year,  ending  on  the  1st  day  of  May,  1856,  and  Sherwood 
had  underlet  to  Van  Busldrk.  But  Van  Buskirk  wrongfully  re- 
fused to  deliver  up  possession,  although  the  year  had  expired,  and 
possession  had  been  demanded  by  notice  in  wi'iting.  That  on  the 
trial  before  the  justice,  the  verdict  of  the  jury  was  in  favor  of  said 
plaintift',  and  thereupon  the  justice  gave  judgment  that  the  plaintiff 
should  have  restitution  of  the  premises  and  his  costs,  from  whicli 
judgment,  the  said  Van  Busldrk  appealed  to  the  Circuit  Court  of 
Cook  county,  but  the  said  Van  Buskirk  died  before  the  appeal  was 
brought  to  a  trial,  and  the  court  then  dismissed  the  appeal  for  want 
of  prosecution, 

Asa  Kennicott,  a  witness  called  by  the  plaintiff,  being  sworn,  tes- 
tified as  follows,  viz.  :  I  am  acquainted  with  the  premises  in  ques- 
tion— I  have  resided  in  Chicago  during  the  last  fifteen  years,  and 
have  some  knowledge  of  what  property  would  rent  for.  The  rent 
of  these  premises  was  worth  one  thousand  dollars,  for  a  year  from 
May  1st,  1856.  Rents  were  high  that  season  ;  I  negotiated  a  lease 
of  these  premises  that  season  for  one  year  from  May  1st,  1856,  with 
the  privilege  of  five  years,  at  a  rent  of  one  thousand  dollars  a  year. 
I.  don't  know  the  name  of  the  person  with  whom  I  negotiated — I 
think  his  name  was  Bodwell — this  was  in  April,  1856. 

On  being  cross-examined  by  the  defendant's  counsel,  the  witness 
said : 

I  had  no  house  of  my  own  at  the  time  ;  I  frequently  talked  with 
persons  having  buildings,  and  from  Itnowledge  so  obtained,  and 
from  the  fact  that  the  price  so  required  was  so  readily  accepted,  I 
form  my  opinion  of  the  value.  There  were  two  other  persons  who 
wished  to  rent  the  premises  at  that  price. 

A.  E.  Wool  cot,  a  witness  called  for  the  plaintiff,  being  swoni, 
said  :  I  am  an  attorney  at  law  ;  I  came  to  Chicago  on  the  8th  of 
January,  1857,  and  since  the  11th  of  January,  have  been  board- 
hig  with  Mrs.  Van  Buskirk.  During  all  that  time  she  has  occu- 
pied the  premises  in  question.  I  negotiated  a  lease  from  the  plain- 
tiff to  Mrs.  Van  Buskirk,  the  term  to  commence  on  the  first  day  of 
May,  1857,  and  she  has  held  under  that  lease  since  that  time, 

E.  A.  Bogue,  a  Avituess  called  by  the  plamtifl',  being  sworn,  said: 
Sometime  in  April,  1856,  I  wentrnth  the  plaintiff  to  serve  a  notice 
on  Van  Busldrk  to  leave  the  premises,  on  the  1st  day  of  May, 
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1856.    He,  Van  Buskirk,  was  not  at  home,  and  the  plaintiff  served 
the  notice  on  Mrs.  Van  Buskirk, 

John  Maynard,  a  T\dtuess  called  by  the  defendant,  testified  as 
follows  :  I  am  acquamted  with  the  premises  in  question — Van  Bus- 
kirk occupied  the  premises  in  May  and  April,  1856.  I  had  a  lease 
to  commence  on  the  1st  day  of  Ma}^,  1856,  but  I  gave  it  up.  I 
demanded  possession  of  ]\Irs.  Van  Buskirk — she  said  she  would 
Qot  give  possession.  Don't  remember  whether  I  had  the  lease  with 
me  at  the  time — I  gave  up  the  lease  to  the  plaintiff  after  I  made 
the  demand,  and  on  the  same  day.  May  1st,  1856. 

The  counsel  for  the  defendant,  then  requested  the  plaintiff  to  pro- 
duce the  lease  mentioned  by  the  witness  Maynard,  and  the  same 
being  produced,  was  shown  to  the  witness,  who  said,  the  instrument 
now  shown  me  is  the  lease  of  which  I  have  spoken.  The  coun- 
sel for  the  defendant  then  offered  in  evidence  said  lease,  which  is  ui 
the  usual  form. 

Sophia  Van  Buskirk,  a  witness  called  by  the  defendant,  testified 
as  follows :  I  am  the  widow  of  John  Van  Buskirk.  We  occupied 
the  premises  in  question  up  to  the  first  day  of  May,  1856,  under 
Mr.  Sherwood — my  husband  was  not  in  the  city  May  1st,  1856, 
In  the  fore  part  of  April,  Maynard  told  me  he  wanted  me  to  re- 
main in  the  house  as  long  as  I  chose — saying  that  he  had  a  lease — 
that  he  would  give  me  permission  to  do  so — that  he  had  a  lease  in 
his  pocket.  We  remained  on  accoimt  of  this  permission  and  request. 
We  had  supposed  we  were  to  have  the  premises  of  the  plaintiff  for 
another  year ;  Mr.  Sherwood  made  no  demand  of  possession  that  I 
know  of,  but  he  came  to  me  in  regard  to  the  matter  the  second  or 
third  day  of  May,  and  I  told  him  I  was  remaining  on  the  premises 
by  the  permission  of  Maynard,  who  had  leased  the  premises  for  five 
years. 

On  being  cross-examined,  the  witness  testified :  About  the  first 
day  of  April  was  the  first  I  saw  Maynard.  He  said  he  had  a  lease, 
and  said  that  we  could  remain  there — he  said  he  should  throw  up 
his  lease — said  the  house  was  not  as  good  as  had  been  represented — 
said  he  would  give  us  permission  to  remain.  Maynard  called  t^vo 
or  three  days  before  the  first  day  of  May,  and  said  he  would  de- 
mand possession  on  the  first  day  of  May,  and  instructed  me  to  say 
that  I  would  not  give  up  possession — I  remamed  for  that  reason 
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Maynard  being  called  by  the  plaintiff,  testified  as  follows  :  Soon 
after  I  took  the  lease  from  the  plamtiff,  in  the  fore  part  of  April,  I 
called  at  Van  Busldrk's,  and  we  had  the  conversation  Mrs.  Van 
Van  Buskirk  has  testified  to.  I  told  them  that  I  would  give  them 
permission  to  remain  in  the  house,  and  it  was  arranged  that  I  should 
demand  possession  of  them  on  the  fii'st  day  of  May,  that  they  should 
refuse  to  give  up  possession,  and  that  then  I  should  throw  up  my 
lease  on  the  ground  that  I  could  not  get  possession.  Afterwards, 
and  a  week  or  two  previous  to  the  first  day  of  May,  I  went  with 
Mr.  Van  Buskirk  to  a  lawyer,  to  ascertain  whether  we  could  do  as 
we  had  talked  ;  he  told  us  we  could  not  do  it.  I  then  told  Mr. 
Van  Busldrk  I  would  have  nothmg  more  to  do  -svith  it.  After  that 
I  gave  no  permission  to  remain.  I  had  no  authority  to  permit 
them  to  remain,  and  gave  none. 

At  the  request  of  the  counsel  for  the  plaintiff,  the  coiu-t  instructed 
the  jury  as  follows : 

1.  If  the  defendant  or  his  assignee,  Van  Buskirk,  held  over  the 
possession  of  the  premises,  and  continued  in  possession  during  the 
year  commencing  May  1st,  1856,  and  refused  to  deUver  possession 
to  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover  the  value  ot 
the  use  of  the  premises  for  that  time. 

2.  If  the  jury  find  for  the  plaintiff,  then  he  is  entitled  to  recover 
all  the  damage  sustained  by  a  breach  of  the  covenant  in  question, 
though  a  part  may  have  accrued  after  the  commencement  of  this 
suit. 

And  at  the  request  of  the  counsel  for  the  defendant,  the  com't 
then  and  there  gave  the  jury  the  following  instructions  in  writing, 
viz. : 

1.  If  the  jury  believe,  from  the  evidence,  that  John  Majoiard 
received  a  lease  of  the  premises  in  question  from  the  plaintiff,  to 
take  effect  on  the  first  day  of  May,  A.  D.  1856 ;  and  that  said 
Maynard  instructed,  requested  or  induced  the  tenant  Van  Buskirk 
to  remain  on  said  premises,  after  the  exph'ation  of  the  lense  of  said 
premises,  by  the  defendant  to  her  ;  and  that  she  held  over  in  con- 
sequence of  such  instructions,  or  authority,  or  permission,  the}'  will 
find  for  the  defendant. 

2.  If  the  jury  shall  beheve,  from  the  evidence,  that  the  defend* 
ant  or  his  tenant,  Van  Busldrk,  was  ready  and  willing  to  dehver 
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up  possession  of  the  premises  at  the  expiration  of  the  lease  in  ques- 
tion, but  was  prevented  from  so  doing,  and  was  authorized  to  con- 
tinue in  possession,  or  was  prevented  or  requested  to  remain  by 
Majnard,  and  that  he  was  entitled  to  possession  and  claimed  title 
under  the  plaintiif  by  a  lease  from  him,  then  the  jury  will  find  for 
the  defendant.  To  the  giving  of  which  instructions  the  counsel  for 
the  plaintiff  excepted. 

The  jury  rendered  a  verdict  for  the  defendant,  and  the  counsel 
for  the  plaintiff  moved  the  court  for  a  new  trial,  on  the  groimds  : 

1st.  That  the  verdict  is  against  the  evidence. 

2nd.  That  tlie  instructions  given  by  the  court  on  the  part  of  the 
defendant,  were  not  warranted  by  the  evidence,  but  tended  to 
mislead  the  jury,  and  were  erroneous. 

Which  motion  was  overruled. 

GooDKiCH,  Farwell  &  Smith,  for  Appellant. 

P.  Bass,  and  J.  Mulvey,  for  Appellee. 

Walker,  J.  This  was  an  action  of  covenant  instituted  by 
appellant  against  appellee  to  recover  damages  for  a  failure  to 
restore  and  surrender  the  possession  of  premises,  at  the  end  of  the 
term.  The  appellant  after  leasmg  to  appellee  and  before  the  lease 
had  expired,  executed  a  lease  of  the  same  premises  to  John  May- 
nard  for  five  years,  to  commence  on  the  first  day  of  May,  1856,  and 
on  the  expiration  of  the  first  lease.  After  Maynard  had  obtained 
his  lease,  and  early  in  April,  he  went  to  Van  Buskirk  whom  he 
found  in  possession,  as  the  under-tenant  of  appellee,  and  gave  him 
permission  to  remain  in  possession  after  his  lease  commenced,  and 
for  the  purpose  of  getting  rid  of  his  lease,  aiTanged  with  Yan  Bus- 
kirk that  on  a  demand  of  possession  which  he  would  make  on  the 
first  day  of  May,  1856,  possession  should  not  be  given,  but  May- 
nard swears  that  after  consulting  comisel  and  finding  that  such  an 
arrangement  would  not  enable  him  to  compel  appellant  to  cancel 
Ills  lease,  he  informed  Van  Busldrk  that  he  would  have  nothing 
more  to  do  with  the  arrangement.  Mrs.  Van  Buskii-k  testifies  that 
two  or  three  daj^s  before  the  first  of  May,  Maynard  came  and 
directed  her  when  he  should  make  a  demand  of  possession  on  the 
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first  of  May,  to  refuse  to  surrender  it,  and  that  when  the  demand 
was  made  at  that  time,  in  pursuance  to  those  dkections  delivery  of 
possession  was  refused,  and  that  Yan  Buskirk  continued  to  liold 
possession  in  pursuance  of  tliat  direction.  Appellee  on  the  second 
or  third  day  of  May  called  to  see  why  Van  Buskirk  had  not 
vacated  the  premises,  when  he  was  informed  by  the  family  that 
they  were  then  in  possession  under  Maynard,  who  had  a  lease  from 
the  appellant.  Under  this  evidence  and  the  instructions  of  the 
court  the  jmy  found  a  verdict  in  favor  of  the  appellee,  and  appel- 
lant entered  a  motion  for  a  new  trial  which  was  overruled  by  the 
'court  and  judgment  rendered  upon  the  verdict,  from  which  he 
prosecutes  this  appeal. 

That  the  arrangement  made  by  Maynard  with  Van  Buskirk  was 
such  as  would  have  enabled  him  to  recover  rent,  had  he  not  sur- 
rendered his  lease  there  can  be  no  question.  His  lease  was  to 
commence  and  did  commence  on  the  first  day  of  May,  and  when 
the  demand  of  possession  was  made,  Maynard  was  entitled  to  the 
possession,  and  if  it  was  retained  by  Van  Buskirk  at  his  request, 
and  with  the  arrangement  that  he  was  to  continue  in  the  occupancy 
of  the  premises,  it  amounted  to  an  attornment  by  Van  Buskirk  to 
Maynard  the  lessee,  and  the  possession  m  fact  by  the  arrangement 
of  the  parties  became  that  of  Maynard.  He  had  such  an  interest 
in  the  premises  as  authorized  him  on  the  first  day  of  May  to  re- 
ceive the  possession  by  an  agent  or  under-tenant.  The  possession 
of  Van  Buskirk  on  the  first  day  of  May  and  afterwards,  until 
the  lease  was  cancelled,  was  the  possession  of  Maynard.  And 
there  can  be  no  doubt  if  the  lease  had  not  been  cancelled  the 
appellant  could  have  held  Maynard  liable  for  the  payment  of  the 
rent  and  to  a  performance  of  all  the  covenants  on  his  pail;  con- 
tained in  the  lease,  upon  the  proof  of  possession  disclosed  in  this 
record. 

Again  the  lease  recites,  and  by  it  Maynard  agrees  that  he  has 
received  the  possession  of  the  premises.  And  when  it  is  remem- 
bered that  the  lease  bears  date  on  the  fourth  day  of  April,  1856, 
and  the  arrangement  between  Maynard  and  Van  Buskirk,  sworn  to 
by  Mrs.  Van  Busldrk,  took  place  about  the  first  of  April,  it  is  a 
circumstance  which  would  seem  strongly  to  indicate,  that  he  had 
i,t  the  time  of  entering  into  the  lease  an  arrangement  with  Van 
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Buskii-k  for  possession.  That  Mayuiird  imposed  upon  appellant 
seems  to  be  clear,  but  in  the  whole  of  this  transaction  appellee 
seems  to  have  had  no  concern,  as  there  is  no  portion  of  the  evi- 
dence tending  in  the  slightest  degree  to  implicate  hun  as  taking 
any  part  in  the  arrangement.  He  was  not  in  a  position  to  recorer 
possession  at  the  expiration  of  the  lease  from  himself  to  Van  Bus- 
ku-k,  because  upon  the  termuiatiou  of  that  lease.  Van  Busldrk 
ceased  to  be  his  tenant  by  attorning  to  jMaynard,  and  had  he  sued 
for  the  possession  Van  Buskirk  could  have  successfully  set  up  his 
lease  from  Ma^aiard  who  had  the  undoubted  right,  to  continue  him 
in  possession.  And  as  the  appellant  had  placed  it  in  Maynard's 
power  to  continue  Van  Buskirk  m  possession  by  giving  to  him  the 
lease,  appellee  should  not  bo  held  responsible  for  Maynard's  acts, 
and  if  loss  shall  be  sustained  by  any  one,  it  should  be  by  appellant, 
who  gave  the  power  to  Ma;yTiard  to  receive  the  possession.  Again  as 
Mayuard  became  appellant's  tenant  by  the  execution  of  the  lease, 
possession  by  himself  or  the  under-lessees  became  appellant's  posses- 
sion. And  when  Maynard  received  the  possession  by  the  occupancy 
of  Van  Busldrk  under  him,  appellee's  covenant  to  restore  possession 
was  fully  performed  by  the  possession  of  appellant's  tenant  So 
that  in  any  point  of  view  in  which  Ave  can  look  at  the  case,  we  are 
unable  to  perceive  any  grounds  upon  which  to  hold  that  appellee 
should  be  held  liable  for  a  breach  of  his  covenant,  unless  the  evi- 
dence in  the  case  was  mitrue.  And  the  credibiHty  of  the  witnesses 
and  the  weight  that  shall  be  given  to  their  testimony  are  questions 
to  be  determined  by  the  jury.  They  in  this  case  have  decided  it  hi 
favor  of  the  appellee  and  mth  that  finding  we  are  not  disposed  to 
find  fault,  as  the  evidence  so  far  as  we  can  see,  justifies  their  ver- 
dict. 

The  instructions  given  by  the  court  both  for  plaintifi*  and  defend- 
ant, present  the  law  arising  on  the  facts  in  evidence,  as  we  believe, 
correctly.  We  are  unable  to  perceive  that  they  are  calculated  to 
mislead  the  jmy  or  are  in  any  other  respect  erroneous.  We  are 
therefore  of  the  opinion,  that  the  court  below  committed  no  error 
in  giving  them.  The  record  presents  no  cause  for  reversing  the 
judgment  of  the  Circuit  Court,  and  the  same  must  therefore  be 
afiirmed. 

Judgment  affirmed. 
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Bkeese,  J.  I  do  not  concur  in  affirming  this  judgment  for  the 
reason  that  the  Court  did  not,  in  giving  the  instructions  to  the  jury, 
advert  to  the  contrivance  and  fraud  of  the  parties,  to  deprive  ap- 
pellant of  his  just  claim. 


Robert  Holloway  and  Henry  M.  Bogqes,  Appellants,  v. 
Alfred  Freeman,  Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

It  will  be  presumed  that  a  cross-motion  made  to  have  a  previous  motion  stricken 
from  the  files,  and  referring'  to  rules,  was  sustained  under  the  rules  referred  to. 

County  Courts  can  establish  rules  of  practice. 

Motions  to  dismiss,  which  assume  the  office  of  a  plea  in  abatement,  should  be 
gi-ounded  on  objections,  appearing-  on  the  face  of  the  papers.  If  extrinsic  mat- 
ters are  to  be  shown,  these  must  be  done  by  plea  in  abatement. 

Pleas  in  abatement  should  be  filed  in  ''apt  time,"  the  earliest  practicable  moment ; 
if  after  a  motion  seeking  the  same  object,  the  right  to  plead  may  be  considered 
as  waived. 

Pleas  in  abatement  must  be  signed  by  counsel,  and  truly  specify  the  parties  in 
the  cause.  If  such  pleas  show  that  they  and  jurats  attached  to  them,  have  been 
altered,  these  alterations,  if  assigned,  may  be  held  among  other  reasons  as  justi- 
fying the  court  below  in  ruling  them  out. 

A  defendant  after  he  has  introduced  paper  testimony,  cannot  contradict  it  by  oraJ 
proof,  when  there  is  no  allegation  of  fraud  in  the  pleadings. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  brought 
in  the  County  Court  of  Peoria  county,  by  Freeman,  against  Hol- 
loway &  Bogges. 

The  summons  was  issued  June  17,  1858,  and  was  directed  to  the 
sheriff  of  Warren  county,  by  whom  it  was  served  on  the  23rd  June, 
1858,  returnable  on  the  first  Monday  in  July.  The  declaration  is 
in  the  usual  form,  and  contains  a  copy  of  the  note,  which  is  as  fol- 
lows : 

"  $401.  Peo)-ia,  April  24th,  1857. 

One  year  after  date,  we  promise  to  pay  to  the  order  of  Alfred  Freemaii,  four 
hundred  and  one  dollars,  for  value  received,  bearing  interest  at  six  per  cent, 
from  date. 

HOLLOWAY  &  BOGGES." 
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At  the  Julj  term  the  defendants  filed  the  following  motion  to 
dismiss ; 

And  now  come  the  defendants  and  move  the  comi;  to  dismiss  this 
suit  for  the  following  reasons,  to  wit : 

1.  The  cause  of  action  did  not  arise  in  Peoria  county,  Illinois, 
nor  was  the  same  made  specifically  payable  in  or  at  Peoria  county, 
lUinois. 

2.  The  defendants  did  not,  at  the  time  of  the  commencement 
of  this  suit,  nor  at  any  time  since  the  commencement  of  this  suit, 
nor  either  of  them,  reside  in  the  county  of  Peoria,  Illinois,  nor 
were  either  of  them  found  or  served  in  said  Peoria  county,  Illinois, 
with  process  in  said  cause. 

3.  The  said  defendants  and  each  of  them  reside  in  the  county  of 
Warren  and  State  of  Illinois,  and  did  reside  in  said  county  of  War- 
ren at  the  time  of  the  commencement  of  this  suit,  and  still  do  each 
and  all  of  them  reside  in  said  comity  of  Warren,  and  both  defend- 
ants were  served  with  process  in  the  cause,  in  Warren  county,  Illi- 
nois, and  not  in  the  county  of  Peoria  ;  nor  were  either  of  them 
served  at  or  m  the  county  of  Peoria,  Illinois. 

M.  Williamson,  being  duly  sworn,  deposes  and  says  that  the 
matters  and  things  set  forth  and  averred  in  the  foregoing  motion 
are  true  in  substance  and  in  facf . 

M.  WILLIAMSON. 

Sworn  to  and  subscribed  before  me,  tliis  6th  day  of  July,  A.  D. 
1858. 

CHAS.  KETTELLE,  Clerk, 

By  GEORGE  KETTELLE,  Deputy. 

The  plaintiff  moved  to  strike  this  motion  from  the  files,  for  the 
followinor  reasons : 

1.  The  motion  has  not  been  filed  two  days,  according  to  rule  4 
of  this  comi;. 

2.  Said  motion  has  not  been  entered  on  the  motion  docket,  ac- 
cording to  rule  7  of  this  court. 

3.  Because  the  matters  therein  can  only  be  made  available  by 
plea  in  abatement. 

The  motion  to  strike  from  the  files  was  sustained  by  the  court, 
and  the  defendant  excepted. 
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The  defeDdaut  next  filed  the  following  plea  in  abatement : 
And  the  said  Robert  H.  Hollo  way  and  Henry  M.  Bogges,  de- 
fendants in  this  suit,  come  and  defend,  etc.,  when,  etc.,  and  pra^- 
judgment  of  the  writ  and  declaration  aforesaid,  because  they  say 
that  at  the  time  of  the  commencement  of  this  said  suit,  and  at  all 
times  since  the  commencement  of  this  suit,  the  said  defendants  and. 
each  of  them  were  and  still  are  residents  and  citizens  of  WaiTCu 
county,  Illinois,  and  were  not  and  neither  of  them  residents  of  the 
county  of  Peoria.  State  of  Ilhnois.  And  the  said  defendants  aver 
that  the  process  in  tliis  said  cause  was  served  on  the  said  defendants 
and  each  of  them,  at  and  within  the  county  of  Warren,  State  of 
Illinois,  and  was  not  served  on  the  defendants  nor  either  of  them  in 
or  at  the  county  of  Peoria,  State  aforesaid.  And  the  defendants 
further  aver  that  cause  of  action  on  which  this  suit  is  brought,  and 
each  and  every  part  thereof,  arose  in  the  county  of  Warren,  State 
of  Illinois,  and  not  in  or  at  the  county  of  Peoria,  State  aforesaid  ; 
and  that  the  same  was  not,  nor  any  part  thereof,  made  specifically 
j)ayable  at  or  in  the  said  county  of  Peoria  and  State  aforesaid. 
All  of  which  the  said  defendants  are  ready  to  verify  ;  whereupon 
the  said  defendants  pray  judgment,  and  that  the  Siiid  writ  and  i 
declaration  be  quashed,  and  also  for  his  costs. 

ROBERT  HOLLOWAY, 
•  H.  M.  BOGGES. 

ALFRED  FREEMAN,         1      /^  ^  o 

j^^xxx.j^±^  xi.x.x^j^      XI,  County  Court  in  and  for  the  Codnty  of 

ROBERT  H.  HOLLOWAY  and  \  ^^Tu/ T^-T/^n^fRT'' 

HENRY  M.  BOGGES.         J  -^^^2/  ^^™'  ^-  ^-  l^^^' 

Eobert  Holloway  and  Henry  M.  Bogges,  the  defendants,  being 
duly  sworn,  depose  and  say  that  the  above  plea  by  them  pleaded  is 
true  in  substance  and  in  matters  of  fact. 

Swoni   to   and   subscribed  before  me  this    6th    day   of  July, 

1858.' 

Wm.  f.  smith, 

Notat'y  PvMicfor  flie  City  of  Momnouth,  111. 

The  plaintiff  then  moved  to  stril^e  the  plea  'n  abatement  from 
the  files  for  the  following  reasons  : 

1.  Said  plea  does  not  purport  to  be  filed,  nor  is  the  saiie  signed 
by  the  defendant  in  this  suit. 

2.  Said  plea  is  not  duly  sworn  to. 
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3.  It  is  not  filed  in  apt  time. 

4.  Said  plea  and  the  jurat  attached  thereto  appears  to  have  been 
altered  and  filled  up  since  the  same  was  made  and  sworn  to. 

Tfcc  plea  in  abatement  was  then  stricken  from  the  files  by  the 
court,  and  the  defendants  excepted. 

The  defendants  then  filed  the  general  issue  and  several  special 
pleas,  setting  forth  that  the  note  sued  on  was  given  in  part  payment 
for  the  sale  of  several  tracts  of  land,  in  Warren  and  Henderson 
counties,  and  that  plaintifl'  made  false  and  fraudulent  representa- 
tions in  relation  to  the  title  of  the  land,  and  its  occupancy,  knowing 
such  representations  to  be  false  and  untrue. 

And  it  was  agreed  that  all  matters  of  proof  which  would  be  legal 
evidence  under  any  special  plea,  well  pleaded,  might  be  given  in 
evidence  under  the  general  issue. 

The  cause  was  tried  at  the  February  term,  A.  D.  1859.  The 
plaintifi*  oflered  in  evidence  the  note  sued  on,  for  $401,  dated  April 
24,  1857,  payable  to  plaintifl",  and  rested  his  case. 

The  defendants,  after  other  witnesses  had  been  sworn  on  their 
behalf,  then  called  John  Mileham,  who  testified  that  he  was  the 
agent  of  plaintifl*  to  sell  land  in  1856-7,  and  sold  lands  to  Holloway 
k  Bogges,  as  such  agent,  viz.:  S.  W.  20,  9  N.  1  W.,  in  Warren 
coimty  ;  S.  W.  32,  10  N.  3  W.,  same  county  ;  N.  E.  8,  8  N.  4 
W.,  and  a  quarter  in  Sec.  34,  13  N.  2  W.,  in  Mercer  county.  He 
executed  bonds  to  defendants  for  the  lands.  The  bonds  were  then 
handed  to  witness  and  identified  by  him. 

The  defendants'  counsel  then  asked  the  witness  to  state  if  the 
note  sued  on  was  one  of  the  notes  executed  by  defendants  on  the 
purchase  of  said  lands  ? 

The  plaintiff  objected  to  the  question  being  answered  by  the 
witness,  and  the  court  sustained  the  objection  and  refused  to  let  the 
witness  answer  the  question,  and  defendants  excepted. 

The  defendants  then  asked  the  following  question  :  What  repre- 
sentations did  you,  as  the  agent  of  plaintiff  at  said  sale,  make  to 
the  defendants,  relative  to  the  lands  or  the  title  thereto,  so  sold  by 
you  to  them  ? 

To  the  answering  of  this  question  the  plaintiff  objected,  and  the 
court  sustained  the  objection,  and  defendants  excepted. 

This  was  all  the  evidence  in  the  case. 

.  *  229 


201  OTTAWA, 

Holloway  et  al.  v.  Freeman. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $444.10. 

Tlie  defendants  then  filed  their  motion  for  a  new  trial,  for  the 
foil  owing  reasons : 

1.  The  verdict  is  contrary  to  law, 

2.  It  is  contrary  to  evidence. 

3.  The  court  refused  proper  evidence  offered  on  the  part  of  the 
defendants  to  go  to  the  jury. 

The  court  overruled  the  motion  and  rendered  judgment  upon 
the  verdict,  and  the  defendants  excepted.  The  defendants  then 
prayed  an  appeal  to  the  Supreme  Court. 

H.  M.  Wead,  for  Appellants. 

J.  K.  Cooper,  for  Appellee. 

Breese,  J.  The  motion  to  dismiss,  was  not  based  upon  any  de- 
fects or  objectionable  matter  appearing  upon  the  face  of  the  papers, 
and  was  consequently,  not  regular  or  proper.  The  cross-motion  to 
strike  it  from  the  files  expressly  refers  to  rules  four  and  seven  of 
the  court,  and  makes  therefore,  those  rules  a  part  of  the  motion. 
What  those  rules  are,  we  have  no  means  of  knowing,  as  they  are 
not  copied  into  the  record.  We  will  presume  however,  that  the 
com't  below,  under  those  rules,  had  sufficient  reason  for  entertain- 
ing the  cross-motion  and  strikuig  the  motion  to  dismiss  from  the 
files. 

That  the  County  Com-t  can  establish  rules  of  practice  and  pro- 
ceedmgs  to  facilitate  the  busmess  of  the  court,  is  undoubted,  as  they 
have  powers  concurrent  with  those  of  the  Circuit  Court,  (Scates' 
Comp.  1226,)  and  that  Circuit  Courts  have  such  power  is  unques- 
tioned. Without  tliis  concurrence,  the  County  Court,  we  appre- 
hend, being  a  court  of  record  and  of  large  jurisdiction,  would 
possess  an  inherent  power  to  establish  rules  of  practice.  Every 
court  of  record  possesses  such  power. 

This  court  has  said  in  general  terms,  that  questions  of  the  Idnd 

here  presented,  may  be  raised  by  plea  in  abatement  or  motion  to 

dismiss,  but  that  must  be  taken  Avith  this  qualification ;  where  it 

appears  on  the  face  of  the  papers,  that  the  writ  has  improvideutly 
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issued,  a  motion  to  dismiss  will  be  entertained,  when  it  does  not  so 
appear  but  extrinsic  matters  have  to  be  shown,  that  must  be  done 
by  plea  in  abatement,  so  that  an  issue  of  fact  may  be  made  up  and 
1  ri'jd  uj)on  such  matter.  To  this  right  the  plaintiff  is  entitled,  but 
frou"  which  he  would  be  precluded,  if  the  subject  can  be  summarily 
disposed  of  on  motion.  When  the  defects  appear  on  the  papers, 
the  court  can  determine  them  on  inspection,  and  no  issue  is  neces- 
sary— hence,  the  motion  to  dismiss  in  such  cases  will  be  proper. 
The  cases  of  Kenney  v.  Greer ^  13  111.  R.  432  ;  and  Waterman  v. 
Tuttle,  18  ib.  292,  do  not  conflict  T\'ith  this  view. 

As  to  pleas  in  abatement,  it  is  to  be  obsei-ved  that  great  strictness 
is  required  in  framing  them,  as  they  are  dilatory,  not  going  to  the 
merits  of  the  action.  They  must  be  signed  by  counsel — they  must 
specify  truly  the  parties  in  the  cause.     1  Tidd's  Pr.  639,  640. 

In  this  case  the  action  is  against  Robert  H.  Holloway  and  Henry 
M.  Bogges.  This  plea  is  signed  Robert  Holloway  and  H.  M. 
Bogges,  non  constat,  that  they  are  Robert  H.  Holloway  and  Hemy 
M.  Bogges,     Nor  is  the  plea  signed  by  counsel. 

Another  objection  to  the  plea  was  taken,  and  is  given  as  one  of 
the  reasons  why  the  court  should  strike  it  from  the  files  ;  it  is,  that 
the  plea  and  the  jurat  attached  to  it,  showed  alterations  and  a  filHng 
up  after  it  was  sworn  to.  This  is  stated  in  the  motion,  bui  as  this 
cannot  be  seen  by  this  com*t,  we  are  bound  to  presume  that  those 
reasons  existed  and  were  the  basis  of  the  action  of  the  court  below. 
We  have  a  right  to  suppose  this,  as  the  coui't  ruled  oi  t  the  plea  on 
that,  among  other  reasons  filed. 

We  do  not  think  either,  that  this  plea  in  abatement  was  filed  "  in 
apt  time."  In  Kenney  v.  Greer,  13  111.  R.  449,  this  court  say, 
The  statute  gives  the  defendant  a  privilege  which  he  can  waive,  and 
he  must  be  regarded  as  having  done  so  unless  he  makes  his  objec- 
tion to  the  writ  in  apt  time.  Now  this  "  apt  time  "  clearly  was,  at 
the  earliest  practicable  moment.  The  plea  bemg  dilatory,  this  is 
the  ride.  The  defendants  did  not  do  this,  but  inteii^osing  an  insuf- 
ficient motion,  they  waived  their  right  to  plead  in  abatement. 

As  to  the  other  point  made  by  appellants,  it  is  sufficient  to  say, 
that  the  oral  testimony  sought  by  the  defendants  from  the  witness, 
was  in  contradiction  to  the  written  evidence  they  themselves  had 
inti'oduced.     The  note  sued  on  was  for  $401,  payable  in  one  year 
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from  the  24th  April,  1857.  The  defeudants  introduced  the  witness 
Mileham,  and  proved  by  him  two  bonds  for  deeds  executed  by  one 
r.  C.  Hankinson  and  Alfred  Freeman,  dated  April  24,  1857,  for 
the  conveyance  of  certain  lands  by  them  to  the  defendants,  one  of 
which  bonds  specified  the  consideration  to  be  two  hundred  dollars, 
for  which  three  notes  were  executed,  one  for  sixty-seven  dollars, 
payable  May  15th,  1857 — one  for  sixty-eight  dollars,  payable  in 
one  year  from  date,  and  one  for  sixty-live  dollars,  payable  in  two 
years  from  date.  The  other  bond  specifies  a  consideration  of  four 
hundred  dollars,  payable  by  three  notes,  two  for  one  hundred  and 
thirty-three  dollars,  and  one  for  one  hundred  and  thirty-fom-  dol- 
lars. The  witness  was  then  asked  if  the  note  sued  on  was  the  note 
or  one  of  the  notes  given  for  the  purchase  of  the  land.  The  objec- 
tion was  thereupon  made,  and  sustained,  that  at  the  then  stage  of 
the  defendants'  own  proof  such  evidence  was  not  admissible.  The 
notes  and  bonds  introduced  proved  themselves,  and  there  was  no 
fraud  or  circumvention  pleaded  in  obtaining  the  execution  of  the 
notes  sued  on,  or  any  mistake  in  the  description  of  the  notes  de- 
scribed in  the  title  bonds  pretended.  The  defendants  after  havmg 
introduced  evidence  of  this  kind,  showing  that  the  notes  given  on 
the  purchase  of  the  land  were  drawn  in  favor  of  two  persons  and 
for  different  amounts  and  payable  at  a  time  different  from  the  note 
sued  on,  the  question  they  put  to  the  witness  was  not  pertinent  to 
the  case — it  was  irrelevant.  They  could  not  be  admitted  to  dis- 
prove by  parol  all  the  written  testimony  they  had  themselves  intro- 
duced. 

We  discover  no  objection  to  any  of  the  rulings  of  the  court,  and 
therefore,  affirm  the  judgment. 

Judgment  affirmed. 
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William  H.  Bolton,  Plaintiff  in  Error,  v.  William  McKinley, 
Defendant  in  Error. 

ERROR  TO  COOK. 

The  Circuit  Court  may  set  aside  a  judgment  by  confession,  on  motion,  during  the 
term  at  which  it  was  rendered.  This  exercise  of  discretion  is  not  matter  for 
review  in  the  Supreme  Coui't. 

If  the  conscience  of  the  court  in  reference  to  the  exercise  of  this  discretion,  is  aided 
by  the  trial  of  a  feigned  issue,  and  the  finding  is  in  favor  of  vacating  the  judg- 
ment, the  case  then  stands  for  pleading  and  trial. 

This  practice  not  approved  of.  Error  will  not  lie  to  correct  the  finding  under 
the  feigned  issue,  the  judgment  thereon  not  being  final. 

This  case  is  stated  in  the  opiaion  of  the  court.     The  hearing  in 
the  Circuit  Court  was  before  Manierre,  Judge. 

Clarkson  &  Tree,  for  Plaintiff  in  Error. 

E.  Van  Buren,  for  Defendant  in  Error. 

Walker,  J.     The  plaintiff  in  error  obtained  a  judgment  by  con- 
fession, under  a  power  of  attorney,  against  the  defendant  in  error, 
at  the  November  term,  1857,  of  the  Cook  Circuit  Com-t,  for  $1,818 
I    and  costs.     The  judgment  was  confessed  upon  a  note  purporting  to 
,    have  been  executed  by  defendant  m  error  to  plamtiff  in  error,  for 
jl    $1,793,  and  the  power  of  attorney  also  purported  to  have  been 
given  by  him  authorizing  the  confession  of  judgment  at  any  time 

1  after  the  execution  of  the  note.     At  the  said  term  of  the  com-t  de- 

■  fendant  entered  a  motion  to  stay  execution  and  proceeding  imder 

i  the  judgTuent,  and  to  set  the  same  aside,  and  to  be  let  in  to  defend, 

i  upon  the  gi-ound  that  the  note  and  power  of  attorney  were  not 

2  vaUd  and  binding,  but  were  void.  The  com-t  on  the  motion  entered 
;  an  order  staying  all  proceedings  under  the  judgment,  until  the  mo- 
.ii  tion  to  vacate  the  judgment  should  be  determmed,  and  also  ordered 

that  a  feigned  issue  be  formed,  to  try  the  validity  of  the  note. 
That  issue  was  formed  by  filing  a  declaration  and  pleas,  and  the 
feigned  issue  thus  formed  was  tried  by  the  court  and  jm-y,  and 
resulted  in  a  verdict  in  favor  of  the  defendant  in  error.  The  court 
thereupon  vacated  the  judgment  entered  by  confession,  and  quashed 
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the  execution  issued  thereon,  from  which  the  plaintiff  in  error  prose- 
cutes this  writ,  for  the  reversal  of  that  proceeding. 

The  only  question  presented  by  this  record,  necessary  to  be  con- 
sidered, is  whether  the  court  below  had  the  power  to  set  aside  the 
judgment  by  confession,  on  a  motion  entered  at  the  same  term  at 
which  it  was  rendered.  The  practice  is  too  well  settled  to  be  ques- 
tioned, that  the  court  has  the  discretionary  power,  at  any  time  dur- 
ing the  term  at  which  an  order  in  a  cause  has  been  entered,  whether 
it  be  interlocutory  or  final,  to  vacate  and  set  it  aside,  for  such  cause 
as  may  be  necessary  to  promote  justice.  This  is  constantly  done  m 
cases  of  judgment  by  default,  and  is  sometimes  done  in  cases  of 
judgments  by  confession,  and  when  done,  it  is  held  to  be  discre- 
tionary and  not  subject  to  review  on  writ  of  error  or  by  appeal. 
The  usual  practice,  and  doubtless  the  better  one,  is  to  hear  such 
motions  on  affidavits,  and  if  the  defendant  shall  satisfy  the  court 
that  it  is  probable  that  he  has  suffered  injustice  by  the  entry  of 
judgment  by  default  or  confession,  the  court  should  vacate  the  judg- 
ment and  let  the  party  in  to  plead  and  make  his  defense.  But  if 
the  court  should  hear  the  motion  on  verbal  testimony  or  before  a 
jury  to  try  a  feigned  issue,  and  should  set  the  judgment  aside,  i. 
exception  can  be  taken  to  the  proceeding  in  this  court.  The  object 
of  the  evidence,  whether  by  affidavit,  deposition,  or  heard  orally  in 
court,  is  to  inform  the  court  of  the  propriety  of  setting  aside  the 
judgment,  and  the  same  end  may  be  attained  by  either  mode.  Xor 
can  it  be  objected  that  in  vacating  the  judgment,  the  court  acted 
upon  the  verdict  of  the  jury  on  the  feigned  issue,  as  it  is  a  matter 
of  judicial  discretion,  to  be  exercised  by  the  court  as  in  other  cases. 
And  while  the  practice  of  forming  a  feigned  issue  to  try  such  ques- 
tions, is  believed  to  be  new  wherever  the  common  law  practice  pre- 
vails, and  should  not  be  encouraged,  as  tending  to  delay  and  greatly 
increased  expense,  when  such  a  course  is  not  excepted  to  by  either 
of  the  parties  we  cannot  say  that  the  order  should  for  that  reason 
be  reversed. 

The  oljject  of  the  feigned  issue  in  this  case,  was  not  to  try  the 
merits  of  the  case  in  which  the  judgment  had  been  rendered  by 
confession,  but  must  have  been  to  inform  the  conscience  of  the 
court  whether  that  judgment  should  be  vacated.  And  on  the  trial 
of  the  issue,  the  court  heard  the  evidence  of  both  parties,  and  also  : 
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had  the  verdict  of  the  jury  to  aid  him  in  determining  whether 
there  was  a  reasonable  probability  that  the  judgment  by  confession 
had  been  improperly  rendered,  and  upon  the  whole  evidence 
and  the  verdifct  of  the  jmy,  he  saw  proper  to  exercise  his  discretion 
in  vacating  the  judgment  and  quashing  the  execution.  By  this 
order  the  defendant  was  let  in  to  plead,  as  if  that  judgment  had 
not  been  entered,  and  that  cause  should  proceed  to  trial  and  judg- 
ment as  other  original  causes  in  the  court. 

The  judgment  in  this  proceeding  is  not  final,  and  therefore 
neither  an  appeal  or  wiit  of  error  will  lie  from  it.  The  order 
entered,  only  disposed  of  a  motion  in  the  case,  as  if  a  judgment 
by  default  were  set  aside  on  motion  and  the  defendant  permitted 
to  interpose  his  defense.  When  this  motion  was  disposed  of,  it  re- 
moved the  judgment  in  the  case,  and  opened  the  way  to  proceed 
with  the  suit  on  the  note  to  trial  and  judgment.  And  if  that  trial 
has  not  already  taken  place,  nothing  is  perceived  from  the  record 
in  this  case  to  prevent  the  parties  from  still  proceeding  to  such 
trial. 

The  judgment  of  the  court  below,  vacating  the  judgment  and 
quashing  the  execution  issued  upon  it,  and  permitting  the  defend- 
ant to  plead  to  that  action,  must  be  affirmed. 

Judgment  ajzivned. 


James  Peck  et  al..  Appellants,  v.  John  L.  Wilson,  use,  etc., 

Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  writ  of  retomo  Tmbendo  need  not  be  issued  and  returned  at  length,  before  an 
action  can  be  brought  on  a  replevin  bond.  It  will  be  sufficient  if  a  return  waa 
adjudged,  and  proof  is  made  of  disobedience  to  the  judgment. 

A  default  admits  all  the  facts  well  pleaded. 

In  an  action  on  a  replevin  bond,  the  breach  need  not  be  set  out  broader  than  the 
condition,  nor  need  the  proof  be  more  extensive  than  the  breach. 

A  forfeited  replevin  bond,  is  not  such  a  contract,  as  is  contemplated  by  the  third 

and  fourteenth  sections  of  the  practice  act  for  the  courts  of  Cook  county.     Those 

sections  allude  to  contracts  for  the  payment  of  money,  and  a  plea  to  an  action 

on  Buch  a  bond,  should  not  be  stricken  from  the  files  for  want  of  an  affidavit 

of  merits.  ^„_ 
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This  action  was  brought  on  a  replevin  bond  where  the  action  of 
replevin  was  not  tried  on  the  merits,  but  was  dismissed  for  want  of 
prosecution. 

The  declaration  was  on  a  replevin  bond  for  the  replevj'',  by- 
Bishop,  of  8,918  feet  first  clear  lumber,  207,197  second  clear 
lumber,  220,540  common,  55,174  culls.  Declaration  contains  two 
coimts,  neither  of  which  allege  the  issuing  of  a  rel07'no  hahendo. 

The  first  count  avers,  for  breach,  "that  the  said  James  E. 
Bishop  has  at  no  time  since,  returned  or  ofiered  to  return  said 
goods,  in  pursuance  to  the  order  and  judgment  of  said  com't,  but 
so  to  do  has  utterly  failed  and  refused." 

The  record  alleges  for  breach,  "that  the  defendant.  Bishop, 
although  often  requested,  did  not  or  would  not,  return  the  said 
goods,  etc.,  although  a  return  thereof  was  awarded,  etc."  > 

Defendants  filed  a  plea,  that  the  property  replevied,  at  the  time  \ 
of  suing  out  the  writ,  was  the  property  of  the  said  Bishop,  and 
the  merits  of  the  replevin  suit  had  not  been  tried,  etc. 

No  affidavit  of  merits  was  filed  with  the  plea. 

Plaintifi"  amended  his  declaration,  by  leave,  by  increasing  the 
damages. 

The  plea  was  struck  from  the  files  for  want  of  an  affidavit  of 
merits,  and  judgment,  by  default,  for  want  of  plea,  was  entered 
against  defendants,  and  a  jury  called,  and  damages  assessed  at 
$4,520. 

Defendants  filed  a  motion  to  set  aside  the  judgment,  which  waa 
sustained  so  far  as  the  assessment  is  concerned. 

The  assessment  was  tried  before  a  jury,  and  they  assessed  the 
damages  at  $2,702.50.  Defendant  moved  for  a  new  assessment, 
which  the  court  overruled  and  gave  judgment  for  plaintiff  below. 

Shumway,  Waite  &  TowNE,  for  Appellants. 

B.  F.  James,  for  Appellee. 

Breese.  J.     We   arc   not   of   opinion  that   a  writ  of  retortiQ 

habendo,  shall  actually  issue  and  elongata  retm-ned,  before  an  action 

€an  be  brought  on  the  replevin  bond.     It  is  sufficient  that  the  judg 

ment  awarded  the  return,  and  to  prove  that  no  return  was  made. 
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This  it  was  the  duty  of  the  party  to  do,  against  whom  the  judg- 
ment for  a  return  was  awarded. 

The  party  by  his  default,  admitted  all  the  facts  well  pleaded  in 
the  declaration,  and  the  important  one  is,  that  a  return  was  awarded, 
and  no  return  of  the  property  in  fact  made.  That  was  the  condi- 
tion of  the  bond,  and  the  breach  need  not  be  broader  than  the 
condition,  nor  the  proof  more  extensive  than  the  breach.  Hunter 
V.  Shennan,  2  Scam.  R.  544. 

Upon  the  other  point  we  are  of  opinion  that  an  action  of  debt 
upon  a  forfeited  replevin  bond,  is  not  such  an  action  on  a  contract 
as  is  contemplated  by  the  third  and  fourteenth  sections  of  the  act 
regulating  the  practice  m  the  Cook  comity  Circuit  Com-t  and  Court 
of  Common  Pleas.  (Scates'  Comp.  271-2.)  Those  contracts,  should 
be  held  to  be  contracts  for  the  pa3^ment  of  money,  as  damages 
arising  from  a  breach  of  contract.  A  replevin  bond  has  not  this 
quality.  It  has  conditions,  no  one  of  which  is  to  pay  money.  The 
condition  is  that  he  will  prosecute  the  suit  to  effect  and  without 
delay,  and  make  return  of  the  property  if  a  return  thereof  shall 
be  awarded,  and  save  and  keep  harmless  the  sheriff. 

It  would  be  a  strained  and  forced  construction  of  that  act,  which 
we  are  not  disposed  to  give,  to  bring  such  cases  within  it.  Its  op- 
eration is  already  sufficiently  extensive,  partial  as  the  act  is  and  in 
derogation  of  the  general  law  of  the  State.  The  court  should  not 
have  stricken  the  i:)lea  from  the  file  for  want  of  an  affidavit  of 
merits,  and  for  doing  so  the  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  reinstate  the  plea. 

We  forbear  touching  upon  the  other  points  made  by  the  plaintiff 
in  error,  as  they  bring  up  very  important  questions  which  we  have 
not  time  now  to  examine  fully. 

Judgment  reversed. 
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John  R.  Hamlin,  Appellant,  v.  James  L.  Reynolds  et  al.. 

Appellees. 

APPEAL  FROM  COOK. 

In  order  to  review  a  case  in  the  Supreme  Court  on  a  judgment  pronounced  on 
demurrer,  an  exception  to  such  judgment  is  unnecessary ;  nor  need  it  be  pre- 
served in  a  bill  of  exceptions. 

A  party  who  attempts  to  plead  that  another  had  property,  etc.,  sufficient  to  satisfy 
an  execution,  etc.,  must  set  out  that  such  property  was  subject  to  the  execution, 
or  it  will  be  bad  on  demurrer. 

In  an  action  against  an  indorser,  if  he  pleads  that  the  maker  had  property  liable 
to  execution,  which  was  known  to  the  judgment  creditor  and  the  sheriff,  and 
that  they  fraudulently  designed,  etc.,  to  harrass  the  indorser,  and  retui'ned  an 
execution,  no  property  found ;  it  will  not  be  demurrable.  And  a  party  after 
such  a  plea  had  been  overruled  on  demurrer,  might  not  expect  to  be  permitted 
to  make  proof  of  similar  facts,  under  a  plea  of  the  general  issue. 

If  an  execution  is  relied  on,  as  proof  of  diligence  used  in  the  collection  of  a  debt, 
the  process  should  remain  in  the  hands  of  the  officer,  for  its  whole  life  ;  or  the 
fact  of  the  uselessness  of  its  so  remaining,  should  be  pleaded.  No  presumption 
will  be  indulged,  that  the  money  could  not  be  made,  during  the  remainder  of 
the  days  it  had  to  run,  after  return  was  made. 

This  was  a  suit  against  an  indorser  of  a  promissory  note  after 
return  of  nulla  bona  to  Ji.  fa.  against  the  principal. 

The  declaration  sets  out  that  Edward  Hamlin,  on  the  8th  May, 

1857,  made  two  promissory  notes,  payable  to  John  R.  Hamlin,  or 
order,  and  indorsed  to  Rejoiolds,  Ely  &  Co.,  each  for  $362,  and 
due  sixty  and  ninety  days,  value  received,  payable  at  the  office  of 
Reynolds,  Ely  &  Co.,  in  Chicago  ;  that  Reynolds,  El}'^  &  Co.  sued  the 
maker  of  said  notes,  at  the  September  term  of  the  Cook  County 
Com*t  of  Common  Pleas,  1857,  (the  first  term  after  said  notes  be- 
came due,)  and  obtained  judgment  in  said  suit  at  the  November 
term,  A.D.  1857,  for  $739.08  and  costs  ;  that  execution  was  issued 
on  said  judgment  against  Edward  Hamlin,  at  the  November  term, 
directed  to  sheriiTof  DeKalb  county,  of  which  said  Edward  Hamlin  i 
Avas  a  resident,  and  was  delivered  to  said  sheriff  on  the  19th  Dec.,- , 

1858,  and  was  by  him  returned  wholly  misatisfied,  "no  property 
found,"  on  the  29th  January,  A,  D.  1858,  by  means  whereof,  etc. 

To  this  are  added  common  counts. 

There  is  no  allegation  when  said  wi*it  was  made  returnable,  and 
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no  allegation  that  ninety  days  had  expu-ed  since  the  issuing  of  the 
Ji.  fa.  before  the  return  of  the  same. 
Defendant  filed  the  following  pleas  : 

1.  (ieneral  issue. 

2.  That  at  the  time  of  the  suing  out  of  execution,  and  during  all 
the  time  the  said  execution  was  in  the  hands  of  sherifi",  and  when 
same  was  returned,  said  Edward  Hamlin  owned,  and  was  possessed 
of,  and  held  in  his  own  name,  a  large  amount  of  real  estate  and 
property  in  the  county  of  DeKalb,  sufficient  to  satisfy  the  execu- 
tion, of  which  the  said  plaintiff  had  notice. 

3.  This  count  sets  out,  that  at  and  during  same  time  Edward 
Hamlin  owned  and  possessed,  etc.,  a  large  amount  of  real  and  per- 
sonal property  in  DeKalb  county,  sufficient  to  satisfy  said  execn- 
tion,  and  that  the  same  was  subject  and  liable  to  said  execution,  oi 
all  which  the  said  Reynolds,  Ely  &  Co.,  and  said  sheriff,  had  notice, 

I  but  that  the  said  plaintiff  and  said  sheriff,  contriving  and  designing 

■  to  harrass  and  defraud  the  said  John  R.  Hamlin,  and  put  him  to 
.  gi-eat  cost  and  trouble,  designedly  and  fraudulently  caused  said 

■  execution  to  be  returned  "  no  property  found." 

[      The  plaintiffs  demurred  to  the  2ud  and  3rd  pleas,  which  demur- 

i  rer  was  sustamed. 

(       There  was  a  tiial  by  jury,  and  a  verdict  for  Reynolds,  Ely  &  Co. 

j  Motion  for  new  trial  overruled.     Final  judgment  for  Reynolds, 

I  Ely  &  Co.,  for  $798.40,  Manieree,  Judge,  presiding. 

I      Defendant  below  prayed  an  appeal. 

I      The  evidence  offered  on  the  trial  was  the  notes  as  set  out  in 

j  declaration,  also  execution  in  case  of  Reynolds,  Ely  &  Co.  v.  Ed- 

}  ward  Hamlin,  dated  9th  Dec,  1857,  retui-nable  ninety  days.   Retm'n 

"  of  sheriff  on  back  of  same  :  "  /  return  this  wnt  not  satisfied,  this 

]  29th  day  of  Jan.,  1858.     JV^o  projpei'ty  found.'' 

It  was  admitted  that  said  execution  was  issued  on  a  valid  judg- 
ii  ment,  duly  recovered  on  said  notes,  at  the  time  and  in  the  court  aa 
:|  set  forth  m  the  said  execution. 
I      This  was  all  the  evidence  introduced  in  the  cause. 

H.  B.  HuRD,  for  Appellant. 

G.  Payson,  for  Apjpellees. 
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Walker,  J.  It  is  believed  that  no  reported  case  can  be  found, 
either  in  Great  Britain  or  this  country,  in  which  it  has  been  held 
that  it  is  necessary  to  except  to  the  judgment  on  a  demurrer,  to 
enable  the  party  to  have  the  decision  reviewed  in  an  appellate 
court.  By  the  ancient  practice  it  was  the  final  judgment  in  the 
case,  on  the  count  or  plea  to  which  the  demurrer  was  interposed, 
and  leave  to  amend  or  plead  over  was  rarely  if  ever  given.  And 
the  judgment  on  demurrer,  by  the  modern  practice,  is  final,  unless 
the  court  in  the  exercise  of  its  discretion  permits  an  amendment,  or 
grants  leave  to  plead  over.  The  judgment  on  the  demurrer  is  as 
much  a  part  of  the  record  as  any  other  judgment  that  is  rendered 
by  the  court  in  the  cause.  The  office  of  a  bill  of  exceptions  is  to 
preserve  that  of  record,  which  otherwise  would  not  appear  of 
record.  By  the  practice  of  courts  of  common  law  jurisdiction,  the 
evidence  in  a  cause,  the  decisions  of  the  court  in  admitting  or  re- 
jecting evidence,  affidavits  on  motions,  and  the  reasons  upon  which 
motions  are  made,  the  giving  and  refusing  instructions,  and  various 
other  matters,  do  not  appear  of  record,  and  are  no  part  of  it,  unless 
embodied  in  a  bill  of  exceptions,  and  by  that  means  made  a  part 
of  the  record  in  the  case.  In  the  decision  of  all  such  questions,  the 
judgment  of  the  court  is  not  usually  spread  upon  the  roll  of  its 
proceedings.  While  judgments  by  default,  on  demurrer,  in  cases 
of  non-suit,  final  judgment  on  verdict,  etc.,  have  by  the  practice  at 
all  periods,  been  so  entered  and  regarded  as  a  part  of  the  record. 
It  would  be  improper  practice,  to  embody  a  judgment  on  a  de- 
murrer in  a  bill  of  exceptions,  as  it  would  uselessly  incumber  the 
record  and  unnecessarily  add  to  the  expense  of  litigation.  The 
position  that  the  judgment  on  the  demurrer  to  the  second  and  third 
pleas  in  this  case,  was  not  excepted  to  in  the  court  below  is  wholly 
untenable. 

The  appellant's  second  plea,  which  was  to  the  whole  declaration, 
alleges  that  at  the  time  of  suing  out  the  execution  directed  to  the 
sheriff  of  DeKalb  count}'",  ayid  during  all  the  time  it  was  in  the 
hands  of  the  sherifl',  and  when  the  same  was  returned,  the  said 
Edward  Hamlin  owned  and  was  possessed  of,  and  held  in  his  own 
name,  a  large  amount  of  real  estate  and  property  in  the  count}'  of 
De  Kalb,  sufficient  to  satisfy  the  execution,  of  which  the  plaintifl's 
had  notice.  The  demurrer  admits  the  truth  of  the  facts  stated  in 
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the  plea,.  But  when  thus  admitted,  they  do  not  constitute  a  de- 
fense to  the  action.  The  plea  entirely  fails  to  aver  that  any  portion 
of  this  property  was  liable  to  execution,  and  it  has  been  held  by 
this  court,  that  it  is  not  necessary  that  the  assignee  should  proceed 
to  judgment  and  execution  against  a  maker  who  only  has  the 
amomit  and  kuid  of  property  exempt  from  execution,  before  he 
can  charge  the  assignor.  Pierce  v.  8hort,  14  111,  R.  146.  For 
anght  appearing  in  this  plea,  all  of  the  property  thus  held  by  the 
maker,  may  have  been  exempt  from  sale  on  execution.  The  plea 
should  have  averred  that  it  was  liable,  and  for  want  of  such  an 
averment  it  was  obnoxious  to  the  demurrer. 

The  third  plea  was  to  the  first  count  of  the  declaration,  and  in 
addition  to  the  facts  contained  in  the  second,  averred  that  the  prop- 
erty was  liable  to  execution,  which  was  known  to  the  sheriff  and  the 
plaintiffs,  and  that  they  for  the  purpose  and  design  of  harrassiug  and 
defrauding  the  defendant,  designedly  and  fraudulently  caused  the 
execution  to  be  retm'ued  no  property  found.  This  court,  in  the 
case  of  JVixon  v.  Wei/hrich,  20  111.  R,  600,  lay  down  the  rule,  that 
when  diligence  by  suit  is  relied  upon,  "the  plaintiff  was  bound  to 
prosecute  a  suit  against  the  maker,  with  due  diligence,  not  only  to 
judgment  but  also  to  satisfaction.  The  intention  of  the  law  is  thct 
the  amount  shall  be  made  of  the  miaker,  if  by  reasonable  diligence 
that  can  be  done.  Due  diligence  means  reasonable  diligence ;  it 
means  such  diligence  as  a  prudent  man  would  exercise  in  the  conduct 
of  his  own  affairs.  If  for  the  want  of  such  diligence  the  money 
is  not  collected  of  the  maker,  it  is  designed  that  the  loss  should 
fall  upon  the  holder  and  not  on  the  assignor."  The  court  again 
say  iu  the  same  case  :  "If  the  plaintiff,  by  reasonable  diligence, 
might '  have  known  of  property  of  the  maker  sufficient  to  satisfy 
the  debt,  then  he  could  not  recover."  In  that  case  the  question 
arose  on  the  evidence,  and  in  this  it  is  upon  the  pleadings,  but  they 
both  involve  the  same  legal  proposition,  and  the  decision  iu  that 
case  is  decisive  of  this.  The  court  below  therefore  erred  in  sus- 
taining the  demurrer  to  this  plea. 

It  is  also  urged,  that  under  the  general  issue  the  same  defense 

could  have  been  made  as  under  this  plea.    The  presumption  is,  that 

as  the  court  held  the  plea  insufficient,  that  proof  of  the  same  facts 

alleged  in  the  plea  would  have  been  regarded  as  constituting  no 
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defense,  and  that  the  appellant  did  not  therefore  attempt  to  intro- 
duce such  evidence  on  the  trial.  The  question  had  once  been  pre- 
sented to  and  decided  by  the  court,  and  without  some  intimation  oi 
a  change  of  opinion  by  the  court,  the  appellant  would  be  justified 
in  supposing  the  court  would  adhere  to  the  decision  already  made. 
Had  the  plea  remained  unanswered,  by  demm-rer  or  application,  .'^t 
might  be  otherwise. 

It  is  urged  as  a  further  ground  for  reversal,  that  the  execution 
was  returned  by  the  sheriff  some  thirty-seven  days  before  it  expired. 
That  the  party  may,  after  he  resorts  to  a  suit  to  coerce  the  payment 
of  the  money,  abandon  it,  and  show  that  its  further  prosecution 
would  be  unavailing,  is  true  Beslor  v.  Walker  et  al.,  4  Gilm,  R. 
3.  In  that  case  it  was  held  by  the  court  that  the  holder,  after  ob- 
taining judgment,  will  be  excused  from  suing  out  execution  when 
such  process  would  be  wholly  unavaihng.  And  if  insolvency  should 
intervene  after  the  commencement  of  the  suit  and  by  the  time  judg- 
ment has  been  recovered,  so  as  to  render  every  attempt  to  collect 
the  money  unavailmg,  that  fact  should  be  alleged  in  the  declara- 
tion, to  excuse  from  issuing  execution,  just  as  it  would  to  excuse 
from  instituting  a  suit,  had  insolvency  existed  at  the  matm'ity  of 
the  note.  This  doctrine  seems  to  be  reasonable  and  just.  The 
maker  may  be  solvent  at  the  institution  of  the  suit,  and  by  the  time 
judgment  is  obtained,  he  may  be  insolvent  and  further  legal  pro- 
ceedings become  useless.  But  when  dihgence  is  reUed  upon,  and 
not  insolvency,  to  charge  the  assignor,  the  diligence  must  be  com- 
plete, and  such  as  the  ordinary  remedies  of  the  law  afford.  When 
the  execution  is  issued  and  its  return  is  relied  upon  as  evidence  of 
diliofcnce,  it  is  not  evidence  of  that  fact  unless  it  has  remained  in 
the  hands  of  the  officer  for  the  entire  period  of  its  life.  If  the  as- 
signee obtains  judgment  and  fails  to  issue  execution,  to  recover  he ' 
must  aver  and  prove  that  aji.fa.  would  have  been  unavailing,  and 
so  when  it  has  been  sued  out  and  returned  nulla  bona  before  the 
expiration  of  the  time  it  had  to  run,  he  must  aver  and  prove  that 
its  continuance  in  the  hands  of  the  officer  would  have  been  unavail- 
ing. When  judgment  is  obtained,  no  presumption  is  thereby  cre- 
ated that  -Jiji.fa.  would  not  obtain  the  money  within  ninety  days, 
and  when  it  is  returned  no  property  fomid,  forty  days  after  it  is 
issued,  although  it  is  evidence  that  the  maker  then  had  no  property, 
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it  does  not  afford  evidence  that  he  would  have  none  -within  the  next 
fifty  days. 

It  was  urged  that  the  party  had  a  right  to  recover  under  the 
lommon  counts,  and  that  the  court  will  presume  that  the  appellees 
under  them  made  all  the  proof  necessary  to  a  recovery.  No  such 
presumption  can  be  indulged,  because  all  the  evidence  is  preserved 
in  the  bill  of  exceptions,  and  it  contains  no  evidence  that  the  maker 
had  no  property  liable  to  execution  from  the  date  of  the  return,  till 
the  expiration  of  ninety  days,  from  the  time  it  was  issued.  All 
presumptions  of  that  character  are  thus  cut  off  by  the  bill  of  excep- 
tions. Nor  was  it  the  duty  of  the  appellant  to  prove  that  the 
maker  had  such  property  after  the  return  of  the  writ.  Before  the 
appellees  entitled  themselves  to  a  recovery,  they  were  bound  to 
show  that  they  had  used  due  diligence  by  suit,  or  that  having  insti- 
tuted a  suit,  its  further  prosecution  would  have  been  wholly  un- 
availing.    And  this  they  have  failed  to  do. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Franklin  Parmelee  et  al,  Appellants,  v.  Peter  Fischer, 
^  Appellee. 

APPEAL  FROM  COOK. 

In  an  action  for  lost  baggage,  it  is  propei-  to  instruct  that  damages  may  be  assessed 
for  such  articles  of  necessity  and  convenience  as  passengers  usually  carry  for 
their  personal  use,  comfort,  instruction,  amusement  or  protection,  having  re- 
gard to  the  length  and  object  of  their  journeys. 

if  a  special  plea  and  the  general  issue  are  filed,  and  all  matters  pleaded  specially 
may  be  given  in  evidence  under  the  general  issue,  it  will  be  presumed  the  de- 
fendant had  the  benefit  of  such  proof,  unless  the  contrary  appears.  The  omis- 
sion to  answer  the  plea,  will  not  be  cause  for  reversal  of  the  judgment. 

This  action,  case,  was  brought  to  the  Cook  Circuit  Court,  and 
Tvas  tried  at  the  November  term,  A.  D.  1858,  before  the  court  and 
a  jury,  Manierre,  Judge,  presiding. 
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The  declaration  is,  in  case,  against  the  defendants  as  common 
carriers,  and  the  original  declaration  contained  one  coimt  agaiust 
them  as  cominon  carriers,  and  a  count  in  trover. 

The  first  count  alleged  that  defendants  were  common  carriers  of 
goo  .Is  and  chattels,  for  hire,  from  the  Michigan  Central  Eaih'oud 
depot,  in  Chicago,  to  the  Galena  and  Chicago  Union  Eailroad 
depot,  and  that  on  the  seventh  day  of  June,  A,  D.  1856,  at  Chi- 
cago, the  plaintiff  caused  to  be  delivered  to  defendants  a  large 
chest,  containing  the  following  described  goods  and  chattels,  to  wit : 
two  new  feather  beds  and  pillows,  including  an  upper  and  lower 
feather  bed  as  one  bed,  two  coverlets,  two  bed  spreads  or  blankets, 
one  lady's  black  silk  dress,  ten  yards  of  muslin  de  laine,  one  cloak, 
one  fur  muff,  one  large  woolen  shawl,  one  oil-cloth  table  cover,  one 
woolen  vest,  two  pairs  woolen  pantaloons,  two  frocks  or  lady's 
dresses,  one  umbrella,  one  pair  of  new  calfskin  boots,  one  German 
silver  or  britannia  teapot,  one  looldng-glass,  one  new  double-barreled 
gun,  one  set  of  common  dishes,  two  dozen  German  silver  spoons, 
one  serving-box,  one  woolen  overcoat,  one  woolen  dress  coat,  fiv^e 
pairs  of  stockings,  and  six  towels — of  great  value,  etc.,  to  be  safely 
carried  by  the  defendants  from  the  Michigan  Central  Railroad  depot 
to  the  Galena  and  Chicago  Union  Raih-oad  depot,  Chicago,  and 
there  delivered  to  plaintiff,  for  certain  reasonable  reward,  etc. 

The  second  count  is  in  trover,  for  goods  of  the  same  description. 

To  this  declaration,  the  defendant  filed  the  plea  of  not  guilty. 

On  the  3rd  of  July,  1857,  the  plaintiff  filed  an  amended  declara- 
tion of  one  count  against  them  as  carriers,  for  goods  of  the  same 
description,  but  with  allegations  of  special  damage. 

To  the  declaration  as  amended,  the  defendant  pleaded — 1st,  tho 
plea  of  not  guilty  ;   2nd,  a  special  plea,  as  follows : 

And  for  a  further  plea  to  said  several  coimts  of  the  declaration 
aforesaid,  the  said  defendants  say  actio  non,  because  they  say,  that 
at  the  time  of  the  receiving  of  the  said  goods  and  chattels,  in  said 
several  counts  mentioned,  which  were  received  to  be  carried  to  the 
place  in  said  first  count  mentioned,  and  not  otherwise,  it  was  in 
consideration  thereof  expressly  agreed  by  the  plaintiff,  to  and  with 
the  defendants,  to  be  present  at  the  place  of  delivery  of  s.xid  goods, 
when  the  defendants'  carriage  arrived  at  said  place,  and  then  and 
there  demand  his  said  goods  ;  and  if  he  was  not  there,  cr  did  not 
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demand  the  same,  then  defendants  might  deliver  the  same  to  any 
agent  at  the  said  depot,  and  defendants  should  not  in  any  event  be 
liable  for  said  property.  And  they  aver  that  they  took  the  same 
to  said  depot,  and  plaintiff  did  not  appear  there  or  demand  said 
goods,  and  defendants  delivered  the  same  to  the  agent  of  said  rail- 
road at  said  depot,  as  they  lawfully  might — which  are  the  same 
goods  and  chattels  in  said  declaration  mentioned,  and  the  griev- 
ances, etc.     And  this  they  are  ready  to  verify,  etc. 

There  was  no  replication  filed  to  or  issue  taken  upon  either  of  the 
last  named  pleas. 

The  court  instructed  the  jury  on  the  part  of  the  plaintiff,  as 
follows : 

If  the  jury  find  for  the  plaintiff,  they  will  assess  the  damages  for 
such  articles  of  necessity  and  convenience  as  are  usually  carried  by 
passengers  for  their  personal  use  and  comfort,  instruction  and  amuse- 
ment, or  protection,  having  regard  to  the  object  and  length  of  the 
journey. 

To  the  giving  of  which  instruction  the  defendants  excepted. 

The  jury  fomid  a  verdict  of  guilty,  and  assessed  the  plaintiff's 
damages  at  one  hundred  and  fifty-two  dollars  and  fifty  cents. 

The  defendants  thereupon  made  a  motion  for  a  new  trial,  and  in 
arrest  of  judgment,  which  the  court  overruled. 

Final  judgment  was  rendered  on  the  verdict,  and  defendants 
prayed  an  appeal,  etc. 

ScATES,  McAllister  &  Jewett,  for  Appellants. 

E.  A.  and  J.  Van  Buren,  for  Appellee. 

Breese,  J.  The  objections  taken  by  the  appellants  are  not  ten- 
able. The  instruction  given  on  the  part  of  the  plaintiff  was  the  law 
of  the  case.  Woods  v.  Devin,  13  111.  E.  746  ;  Davis  v.  Michigan 
Southern  and  Northern  Indiana  Raihvad  Co. ^  post. 

As  to  the  other  objection  that  the  pleas  to  the  amended  declara- 
tion were  not  answered,  it  is  sufficient  to  say,  that  the  amendment 
was  foi'  special  damages  in  traveling  and  paying  out  money  search- 
ing for  the  lost  property.  The  character  of  the  case  was  not  at  all 
changed  by  it,  as  set  out  in  the  original  narr.,  and  to  that  there  was 
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an  issue  of  not  guilty,  under  which  all  the  matters  set  out  in  the 
special  plea  could  be  given  m  evidence,  and  we  will  presume  the 
com-t  permitted  the  defendant  to  give  it  in  evidence,  the  bill  of  ex- 
ceptions not  shomng  he  was  denied  that  privilege.  Warner  v. 
Orane,  20  lU.  E.  151. 

But  if  one  of  several  pleas  be  not  answered,  and  the  parties  go 
to  trial  without  objection  on  the  part  of  the  defendant,  the  irregu- 
larity is  considered  as  waived.     Hoss  v.  Reddtck,  1  Scam.   R.  74. 

But  a  conclusive  reply  to  all  this  is,  that  the  appellant  has  not 
assigned  it  for  error.     The  judgment  is  affirmed. 

Judgment  affiimed. 


Nathaniel  Swingley,  Appellant,  v.  John  Haynes,  Appellee. 

APPEAL  FROM  OGLE. 

The  Circuit  Court  has  jurisdiction  on  appeal  from  a  justice  of  the  peace,  where 
the  justice  had  jurisdiction,  however  defective  the  service  of  summons  by  the 
constable  may  have  been.  And  by  taking  an  appeal,  the  appellant  gives  juris- 
diction, even  in  cases  where  there  was  not  any  service. 

Evidence  must  be  heard,  before  it  can  be  determined  that  a  justice  of  the  peace 
had  not  jurisdiction. 

A  party  may  succeed  in  any  form  of  action,  if  the  justice  of  the  peace  had  juria* 
diction  of  the  subject  matter. 

The  facts  of  this  case,  are  stated  in  the  opinion  of  the  court. 

H.  A.  Mix,  and  B.  C.  Cook,  for  Appellant. 

H.  M.  Miller,  for  Appellee. 

Walker,  J.  This  suit  was  brought  by  Swingley  against  Haynes 
before  a  justice  of  the  peace,  of  Ogle  county,  May  17th,  1857. 
Summons  was  in  the  usual  form,  returnable  on  May  23rd,  1857. 
The  following  is  a  copy  of  the  service  of  the  summons  : 

♦*  Served  the  within  by  leaving  a  copy  thereof  at  the  place  of  residence  of  the 
within  named  defendant,  with  a  white  person  upwards  of  ten  years  of  age,  the 
defendant  being  absent.  (Signed) 

UPTON  SWINGLEY,  Constable." 
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At  the  trial,  on  May  23rd,  1857,  plaintiff  appeared  ;  defendant 
not  appearing,  the  justice  heard  the  cause  and  rendered  judgment 
for  the  plaintiff  for  $98.34  and  costs. 

The  defendant  appealed  to  the  Ch"cuit  Court  of  Ogle  county. 

At  the  October  term,  1857,  the  parties  aj)peared  and  defendant 
moved  to  dismiss  the  suit  for  these  reasons  :  First,  from  the  papers 
in  the  cause  it  appears  that  the  com't  below  had  no  jurisdiction. 
Second,  that  the  service  in  the  court  below  is  insufficient. 

The  Circuit  Court  sustained  the  motion,  dismissed  the  suit  and 
rendered  judgment  against  plaintiff  for  costs. 

The  parties  then  executed  and  filed  the  following  stipulation  in 
the  cause,  which  is  made  part  of  the  record  : 

"  It  is  hereby  stipulated  and  agreed  by  the  parties  to  the  above 
entitled  suit  by  their  counsel,  that  said  cause  may  be  docketed  by 
the  clerk  of  the  Supreme  Court  of  the  third  grand  division  of  said 
State,  and  heard  and  determined  at  the  next  term  thereof,  to  be 
holden  at  Ottawa.  The  writ  of  error  and  the  service  thereof  is 
waived,  and  the  said  parties  stipulate  that  their  appearance  may  be 
entered  by  the  clerk  of  the  said  Supreme  Court,  and  that  the  same 
may  be  heard  and  determined  by  the  said  Supreme  Court  in  its 
regular  order  on  the  docket,  without  a  writ  of  error." 

The  plaintiff  assigns  the  follomng  errors : 

1st.  The  court  erred  in  sustaining  defendant's  motion  and  dis- 
missmg  said  suit. 

2nd.  The  court  erred  in  rendering  the  judgment  aforesaid  in 
manner  and  form  aforesaid. 

By  the  66th  section  of  the  act  entitled  Justices  of  the  Peace  and 
Constables,  (Scates'  Comp.  709),  it  is  provided  that  "  upon  the 
trial  of  all  appeals  before  the  Circuit  Court,  no  exception  shall  bo 
taken  to  the  form  or  service  of  the  summons  issued  by  the  justice 
of  the  peace,  nor  any  proceedings  before  him  ;  but  the  court  shall 
hear  and  determine  the  same  in  a  summary  way,  accordmg  to  the 
justice  of  the  case,  without  pleading  in  writing."  And  the  67th 
section  provides  that  "If  it  shall  appear,  however,  that  the  justice 
of  the  peace  had  no  jurisdiction  of  the  subject  matter  of  the  suit, 
the  same  shall  be  dismissed  at  the  costs  of  the  plaintiff."  We  are 
at  a  loss  to  determine  how  the  legislature  could  have  employed 
language  more  explicit,  that  no  defect  of  any  description  in  the 
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service  of  the  summons  issued  by  the  justice,  should  be  taken  ad- 
vantage of  on  the  trial  of  the  appeal.  It  seems  to  be  clear  that  the 
intention  was,  to  invest  the  Circuit  Court  with  jurisdiction,  by  the 
apjjeal  of  all  cases  m  which  the  justice  had  jm'isdiction,  however 
defective  the  summons  or  service,  or  even  in  cases  where  there  was 
no  service  in  the  justice's  court.  The  object  of  the  appeal,  is  to 
give  a  trial  de  novo,  as  though  a  trial  had  never  been  had  before 
the- justice  of  the  peace.  When  the  defendant  files  his  appeal  bond, 
he  thereby  enters  his  appearance  to  the  cause  in  the  Circuit  Court, 
and  by  so  doing,  waives  all  defects  in  the  process,  the  want  of  pro- 
cess, defects  in  the  service  of,  or  want  of  service  before  the  justice. 
If  the  appeal  is  taken  by  the  plaintiff,  and  service  of  the  summons 
in  appeal  is  served  on  the  defendant,  ten  days  before  the  term,  he, 
by  such  service,  is  brought  mto  the  Circuit  Court,  as  completely 
as  if  he  had  been  duly  served  in  the  court  below.  When  the  de- 
fendant perfected  his  appeal  to  the  Circuit  Com't,  that  coiu't  became 
invested  with  jurisdiction  of  his  person,  to  authorize  a  trial  of  the 
case. 

The  67th  section  provides,  that  if  it  shall  appear  that  the  justice 
of  the  peace  had  no  jurisdiction  of  the  subject  matter  of  the  suit, 
the  same  shall  be  dismissed,  and  this  court  has  repeatedly  held, 
that  the  evidence  must  be  heard,  before  that  question  can  be  deter- 
mined. When  we  know  that  the  form  and  technical  distinctions 
in  the  various  actions  are  little  understood  by  justices  of  the  peace 
and  the  people  generally,  we  must  conclude  that  those  distinctions 
were  intended  to  be  abohshed  by  the  legislature,  and  under  the 
form  of  summons  which  they  have  given,  that  the  various  actions 
in  which  justices  have  jurisdiction,  shall  be  tried.  The  form  of  the 
account,  the  form  of  the  summons,  or  a  mistake  in  docketliig  the 
suit,  cannot  affect  the  plaintiff's  right  to  a  judgment,  if  his  evi- 
dence shows  a  right  of  recovery,  in  any  form  of  action  of  which 
the  justice  of  the  peace  has  jurisdiction.  And  on  the  appeal,  it  is 
the  duty  of  the  court  to  hear  the  evidence,  without  reference  to  the 
justice's  docket,  and  to  render  judgment  in  the  case,  unless  from 
the  evidence  it  appears  the  justice  had  no  jurisdiction  of  the  subject 
matter.  Rogers  v.  BlancJiard,  2  Gilni.  R.  335  ;  Ballard  v.  Mc 
Carty,  1\  111.  R.  501  ;  Vaughan  v.  Thomj^son,  15  111.  R.  39.  And 
by  the  construction  given  the  statute  hy  these  decisions,  the  comt 
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below  had  no  power  to  determine  whether  the  justice  had  jui'isdic- 
tion  of  the  subject  matter  of  the  suit,  until  the  evidence  was  heard, 
and  if  the  summons  on  the  appeal  was  served,  or  appellee's  appear- 
ance had  been  entered  in  the  Cu'cuit  Court,  that  court  was  author- 
ized and  even  required  by  the  statute,  to  proceed  to  try  the  cause 
without  any  reference  to  the  service  in  the  justice's  court.  And  it 
was  error  to  dismiss  the  suit  for  want  of  jm'isdiction  iu  the  justice, 
until  the  evidence  was  heard. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgmertt  reversed. 


John  Anderson  et  al..  Appellants,  v.  George  Richards 
et  al.,  Appellees. 

APPEAL  FROM  HENRY. 

(Where  there  is  a  general  demui'rer  to  a  declaration  containing  several  counts, 
some  of  which  are  good,  the  demurrer  must  be  overniled. 

,.  This  was  an  action  of  assumpsit.  The  declaration  counted  upon 
ria  promissory  note,  and  also  embraced  several  common  counts.  To 
jfehis  declaration  the  defendants  filed  a  demurrer,  which  was  overruled 
by  the  court,  Drury,  Judge,  presiding.  The  defendants  stood  by 
their  demurrer.  A  judgment  was  rendered  against  the  defendants 
below  for  the  sum  of  $3,064.44. 

The  causes  assigned  for  supporting  the  demurrer  were  princi- 
pally mistakes  in  grammar. 

W.  H.  L.  Wallace,  and  W.  Smith,  for  Appellants. 

B.  C.  Cook,  for  Appellee. 

Breese,  J.  The  demurrer  was  properly  overruled,  it  being  to 
16  whole  declaration,  and  the  common  counts  therein  beuig  good. 
Dhe  rule  is,  where  there  is  a  general  demurrer  to  a  declaration 
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containing  several  counts,  if  there  be  one  or  more  good  counts, 
the  demurrer  must  be  overruled.     Cowles  v.  Lichfield,  2  Scam.  R. 
356  ;   Young  v.  Campbell,  5  Gihu.  E.  82  ;    Walter  v.  StephensonA 
14  111.  E.  77.  I 

This  being  so,  the  defective  special  counts  are  both  saved.' 
Besides,  "  mala  grammatica  non  viliat  cliartam.^''  There  being  no 
error  assigned  which  we  can  notice,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affiimmd. 


Samuel  P.  McLean,  Appellant,  v.  John  L.  Griswold,  et  al.,, 

Appellees. 

appeal  from  peorla.  county  court. 

The  misjoinder  of  &feine  covert  as  defendant,  cannot  be  cured  by  entering  a  Tiolle  i 
prosequi  as  to  the  wife. 

This   suit   was   commenced  in   the  court  below  by   John  L. . 
Griswold  and  Matthew  Griswold,   plaintiffs,   against  Samuel  P. 
McLean  and  Eliza  J.  McLean,   and   summons   returned  served 
upon  both. 

The  Griswolds  filed  then-  declaration  against  both  defendants  iu 
assumpsit.  The  first  count  avers  that  Samuel  P.  McLean  and 
Ehza  J.  McLean  executed  their  promissory  note  for  $615.81,  to 
John  King,  and  John  King  indorsed  and  assigned  the  same  to  plain-i 
tiffs  below.  The  common  counts  proceed  for  money  paid,  money 
had  and  received,  and  account  stated. 

Samuel  P.  McLean  filed  two  pleas  : 

1.  General  issue. 

2.  That  the  defendant,  Eliza  J.  McLean,  at  the  time  the  notO' 
was  made,  and  at  the  time  the  promises  were  made,  was,  and  still 
is,  married  to  the  defendant  Samuel  P.  McLean. 

The  Griswolds  demurred  to  the  second  plea,  and  the  court 
sustained  the  demurrer,  and  the  defendant,  Samuel  P.  McLean, 
excepted. 
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Eliza  J.  McLean  filed  a  plea  of  coverture,  supported  by  her 
affidavit. 

The  plaintiffs  below  then  dismissed  the  suit  as  to  Eliza  J.  Mc- 
Lean. 

The  plaintiffs  below  provqd  the  execution  of  the  note,  and  offered 
the  same  in  evidence  in  these  words  : 

Dollars  615.81.  Peoria,  JlUnms,  jSept.  26,  1856. 

On  or  before  the  first  day  of  April,  A.  D.  1858,  we  promise  to 
pay  to  the  order  of  John  King,  Esq.,  Six  Hundred  and  Fifteen  Dollars  and  Eighty- 
one  Cents,  for  value  received. 

SAMUEL  P.  McLean, 
ELIZA  J.  McLean. 

To  which  S.  p.  McLean  objected  on  the  following  grounds  : 

1.  That  said  plaintiffs  had  no  right  to  proceed  with  said  cause 
against  Samuel  P.  McLean,  the  plaintiffs  having  dismissed  their 
cause  as  to  EKza  J.  McLean. 

2.  Because  said  jDlaintiffs  having  sued  two  defendants  cannot 
proceed  to  trial  and  judgment  against  one. 

3.  The  plaintiffs  have  no  right  to  maintain  this  action. 

4.  The  note  is  not  proper  evidence  under  the  pleadings. 
But  the  court  overruled  the  olrjection  and  admitted  the  note  m 

evidence. 

The  jury  found  for  the  plaintiffs  below. 

The  defendant  entered  a  motion  for  a  new  trial  and  in  arrest  of 
judgment,  both  of  which  motions  were  overruled. 

The  court  then  rendered  judgment  against  Samuel  P.  McLean 
for  the  sum  of  $319  damages,  and  the  defendant  excepted. 

McLean  appealed  to  this  court,  and  assigns  the  following  errors  : 

1.  The  court  below  erred  in  sustaining  the  demurrer  to  S.  P. 
McLean's  second  plea. 

2.  The  court  below  erred  in  proceeding  with  the  cause  after  the 
plaintiffs  below  dismissed  the  suit  as  to  Eliza  J.  McLean. 

3.  The  court  erred  in  admitting  the  note  in  evidence. 

4.  The  court  erred  in  rendering  judgment  against  Samuel  P. 
McLean  after  dismissing  the  cause  as  to  Eliza  J.  McLean. 

5.  The  court  below  erred  in  overruling  the  motion  for  a  new  trial. 

6.  The  court  below  erred  in  overruling  the  motion  in  arrest  of 

Judgment. 
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7.  The  court  below  erred  in  not  rendering  judgment  for  the  de- 
fendant below. 

H.  Geove,  for  Appellant 

N.  H.  Purple,  for  Appellee. 

Walker,  J.  The  only  question  presented  by  this  record  which 
we  deem  it  necessary  to  determine,  is  whether  appellees,  by  enter- 
ing a  nolle  prosequi  as  to  Eliza  J.  McLean,  obviated  the  objection 
of  a  misjoinder  of  defendants.  By  the  plea  in  abatement,  it  ap- 
peared that  she  was  a  feme  covert  at  the  time  the  promissory  note 
was  made,  and  was  the  wife  of  her  co-defendant.  In  all  suits  for 
torts  there  can  be  no  objection,  that  all  the  tort  feasors  are  not 
joined,  or  that  persons  are  joined  as  defendants  who  are  not  guilty, 
but  a  recovery  may  be  had  against  the  persons  who  are  guilty,  and 
an  acquittal  of  those  who  are  improperly  sued.  But  in  actions  ex 
contractu,  the  rule  is  different,  and  the  plaintiff  must  recover  against 
all  of  the  defendants,  or  against  none.  To  this  rule,  however, 
there  are  some  exceptions.  The  rule  is  stated  by  Chitty  to  be  that, 
* 'Although  in  actions  of  to7^ts  one  defendant  may  be  found  guilty, 
and  the  other  acquitted,  yet  in  actions  for  the  breach  of  a  contract, 
whether  it  be  framed  in  assumpsit,  covenant,  debt,  or  case,  a  verdict 
or  judgment  in  general,  cannot  be  given  iu  a  jouit  action  against 
one  defendant  without  the  other.  In  an  action  against  three  per- 
sons, two  only  of  whom  were  liable  to  be  sued,  the  jjarty  not  liable, 
together  mth  one  of  those  who  was  hable,  suffered  judgment  by 
default,  and  the  other  party  pleaded  the  general  issue,  and  a  ver- 
dict was  found  for  the  defendant  who  pleaded,  on  the  ground  that 
the  plaintiff"  having  declared  as  upon  a  promise  by  three  defendants, 
to  entitle  him  to  recover,  he  should  have  proved  a  promise,  either 
express  or  implied,  binding  upon  all  three.  *  *  #  *  ^^^ 
though  a  contract  be  proved  to  have  been  mfact  made  by  all  the 
defendants,  yet  if  in  pouit  of  laAV  it  was  not  obligatory  on  one  of 
the  defendants,  either  upon  the  ground  of  infancy  or  coverture,  at 
the  time  it  was  entered  into,  the  plaintiff  will  be  non-suited,  and  iu 
this  instance  he  cannot  avoid  the  objection  by  entering  a  nolle 
prosequi  as  to  the  uifant  or  feme  covert,  but  must  discontinue  and 
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commence  a  fresh  action,  omitting  such  parties ;  in  which  case, 
should  the  defendants  plead  the  nonjoinder  of  the  infant  or  feme 
covert  in  abatement,  the  plaintiff  may  reply  the  infancy  or  covert- 
ure." 1  Chit.  PI.  8,  Am.  Ed.  p.  45.  In  cases  where  all  of  the 
defendants  were  legally  liable  at  the  time  the  contract  was  entered 
into,  and  some  one  of  them  has  been  discharged  afterwards  by 
operation  of  law,  which  only  protects  him  individually,  leaving  the 
others  Uable  on  the  contract,  as  by  bankruptcy  and  certificate,  etc., 
and  plaintiff  fails  on  the  trial,  as  to  him  the  plaintiff  will  not 
be  precluded  from  recovering  against  the  other  parties,  or  a  nolle 
prosequi  as  to  him  may  be  entered  upon  his  plea  of  personal  dis- 
charge. While  some  courts  have  held,  when  a  plea  of  infancy 
was  interposed,  that  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him  and  proceed  to  judgment  against  the  other  defendarkts,  upon 
the  ground  that  the  contract  of  an  infant  is  binding  until  it  is 
avoided,  yet  we  have  been  referred  to  no  adjudged  case,  nor  are  we 
aware  of  any,  which  has  held  that  such  a  course  may  be  adopted 
when  the  contract  has  been  entered  into  by  a  married  woman,  with 
other  persons.  Such  a  contract  as  to  her,  is  not  merely  voida- 
ble, but  is  absolutely  void.  When  the  coverture  is  pleaded,  it  is 
not  intei'posed  as  a  discharge  from  a  contract  once  binding,  but  upon 
the  groun<ls  that  no  valid  contract  was  entered  into  by  her,  when 
it  was  exetiuted.  Her  contract  being  void,  she  occupies  to  it 
the  relation  of  a  stranger  to  the  agreement,  and  is  no  more  liable 
to  be  sued  upon  it,  then  any  stranger  to  it,  and  if  improperly 
jomed  in  the  action,  the  misjoinder  cannot  be  cured  by  a  nolle  pros- 
equi;  for  the  same  reasons  that  apply  to  the  misjoinder  of  other 
defendants.  If  the  misjoinder  m  this  case  may  be  obviated  by 
entering  a  nolle  prosequi  as  to  the  feme  covert^  no  reason  is  perceived 
why  the  same  thing  may  not  be  done  m  every  case  of  misjoinder 
of  defendants.  The  doctrine  has  been  too  long  and  is  too  well 
settled,  to  be  disturbed.  The  court  below  erred  in  permitting 
appellees  to  enter  a  nolle  prosequi  and  proceed  to  judgment  against 
the  remaining  defendant. 

And  that  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  revei^sed. 
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The  Tonica  and  Petersburg  Railroad  Company,  Appellant, 
V.  John  Unsicker,  Appellee. 

appeal  from  TAZEWELL.  ^ 

Where  the  question  of  damages  for  a  right  of  way  is  fairly  submitted  to  a  jury, 
no  benefit  being  likely  to  result  to  the  owner  of  the  land,  and  the  company  not 
being  absolutely  bound  to  erect  a  fence,  etc.,  the  Supreme  Court  will  not  dis- 
turb the  verdict. 

This  was  a  proceeding  by  the  appellant,  to  obtain  the  right  of 
way  across  the  land  of  the  appellee.  At  the  instance  of  the  rail- 
road company,  three  commissioners  had  been  appointed,  who 
assessed  .the  damages  to  Unsicker  at  one  dollar.  From  this  assess- 
ment he  appealed  to  the  Circuit  Court.  j 

There  was  a  hearing  in  the  Circuit  Comi;  before  Harriott,     i 
Judge,  and  a  jury.  j 

One  Stellanger  was  sworn,  and  testified  that  he  resides  near  ' 
Unsicker  ;  that  he  knows  his  farm,  through  which  the  Tonica  and 
Petersburg  Railroad  runs  ;  that  the  farm  contains  about  seventy- 
two  acres,  worth  about  forty  dollars  per  acre  ;  that  the  usual 
market  for  Unsicker  and  his  neighbors  is  Peoria,  about  eleven 
miles  distant ;  that  Unsicker's  farm,  the  one  in  question,  is  about 
two  or  three  miles  from  "Washington  ;  that  in  view  of  the  quantity 
of  land  taken  by  the  railroad,  in  running  their  line  of  road  through 
the  farm  of  Unsicker,  and  the  cost  of  maldng  and  maintaimng  the 
fences  along  the  line  of  the  road,  and  the  cattle-guards  along  the 
same,  and  their  inconvenience  to  Unsicker  by  reason  of  the  road 
running  through  his  farm  in  the  manner  it  does,  he  estimated  the 
damages  sustained  by  Unsicker  at  nine  hundred  dollars.  Witness 
further  stated  that  the  follo"\ving  plat,  which  was  handed  him, 
(which  said  plat  is  admitted  to  be  correct  by  both  parties  to  this 
suit,)  represented,  as  nearly  as  he  could  recollect,  the  manner  hi 
which  the  Tonica  and  Petersburg  Railroad  runs  through  Unsicker'a 
farm  ;  and  that  he  should  think  the  quantity  of  land  on  said  i>lat 
represented  as  taken  up  by  the  road,  being  ^^^i^  acres,  as  about  the 
correct  quantity.  Witness  further  stated  that  he  did  not  include, 
in  his  estimate  of  damages,  the  inconvenience  to  Unsicker,  in  case 
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the  railroad  company  should  refuse  to  let  him  erect  cattle-guards 
along:  the  Hne  of  road  through  his  farm. 

Witness  stated  that  the  farm  of  TTnsicker  lies  about  four  miles 
north-east  of  Morton  ;  that  he  don't  think  the  consti'uction  of  the 
Tonica  and  Petersburg  Railroad  would  benefit  Unsicker,  or  enhance 
the  value  of  his  land. 

Plan  of  Tonica  and  Petersburg  Railroad  over  land  of  Unsicker— SO  acres. 


Note. — The  dotted  line  shows  the  centre  of  the  railroad  track, 
the  line  of  which  is  slightly  ciu'ved. 


Samuel  Mowherry  testified,  that  he  knows  the  farm  of  Unsicker, 
over  which  the  railroad  runs ;  had  been  on  it  recently ;  resided 
about  six  miles  from  it ;  thinlis  the  plat  shown  first  witness  shows 
the  mamier  in  which  the  railroad  crosses  the  farm  of  Unsicker  cor- 
rectly ;  that  the  farm  of  Unsicker  is  situated  about  eleven  miles 
from  Peoria,  three  from  Washington,  and  seventeen  miles  from 
Pekin — Peoria  bcins:  the  usual  market  for  the  neio;hhorhood. 
Witness  further  stated,  that  the  farm  of  Unsicker  was  worth  thirty- 
five  to  forty  dollars  per  acre  ;  that  the  damages  to  Unsicker,  by 
reason  of  the  railroad  running  through  his  farm  in  the  manner  it 
does,  would  be  eight  hundred  and  fifty  dollars ;  this  would  Ije  a 
low  estimate.  Included  in  this  estimate  of  damages,  witness  stated, 
was  the  cost  and  expense  of  keeping  up  and  building  fences  and 
cattle-guards  alons;  the  hne  of  railroad  through  Unsicker's  farm, 
but  did  not  include  the  damage  to  Unsicker  in  case  the  railroad 
company  should  refuse  to  allow  him  to  put  up  cattle  guards  along 
the  hne  of  road  through  his  farm,  and  thus  he  be  compelled  to  use 
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gates.  "Witness  stated  that  he  could  not  estimate  the  damages  aris- 
ing from  such  inconvenience  ;  it  would  be  additional  damage,  but 
he  did  not  know  how  much. 

Jo/m  Lowman  testified,  that  the  railroad  ran  through  the  farm 
in  the  manner  shown  in  the  plat  exhibited  to  the  previous  witnesses  ; 
that  the  land  in  question  was  worth  thirty-five  dollars  per  acre  ;  that 
the  damages  to  Unsicker,  by  reason  of  constructing  the  Tonica  and 
Petersburg  Railroad  through  his  land,  as  shown  in  the  plat,  would 
be  from  seven  to  eight  hundred  dollars.  Witness  further  stated 
that  the  construction  of  the  Tonica  and  Petersburg  Railroad  through 
appellant's  farm  could  not  be  of  any  benefit  to  him,  nor  enhance  the 
value  of  his  property,  because  his  market  was  at  Peoria,  only  eleven 
miles  distant ;  that  he  was  within  two  or  three  miles  of  a  depot  on 
the  Peoria  and  Oquawka  Railroad,  at  Washington,  and  did  not 
need  any  greater  railroad  facilities. 

Several  other  witnesses  testified  to  the  same  facts  substantially. 

The  jury  found  for  the  appellant,  and  assessed  his  damages  at 
ei2;ht  hundi'ed  dollars. 

And  thereupon  appellant,  by  his  counsel,  moved  the  court  to  set 
aside  the  verdict  of  the  jury,  so  rendered  as  aforesaid,  and  to  gi-ant 
a  new  trial ;  which  motion  was  overruled  by  the  court,  and  judg- 
ment rendered  on  said  verdict.  To  which  judgment  the  appellant 
excepted,  and  prayed  this  appeal. 

A.  L.  Davison,  for  Appellant. 

•  J.  Roberts,  and  B.  S.  Peettyman,  for  Appellee. 

Breese,  J.  In  this  case,  the  question  of  damages  was  fairly 
submitted  to  the  jury,  and  as  no  special  benefit  to  result  to  the 
owner  of  the  land  was  proved,  but  rather  an  injury  by  the  con- 
struction of  the  road,  and  as  the  statute  does  not  impose  the  duty 
absolutely  upon  railroad  companies  to  erect  fences,  the  jury  had 
the  right  to  allow  as  damages  the  expense  of  maldng  and  maintain- 
ing the  fence,  with  crossings,  etc. 

As  we  estimate  it,  the  land  taken  b}'^  the  company  was  of  the 
value  of  $215,  the  fencing  would  cost  $400,  and  land  wasted  by  the 
angles  made  by  the  course  of  the  road  through  the  lot,  and  the  great 
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inconvenience  to  which  the  owner  is  jout,  and  dangers  to  which  he, 
his  family  and  stock  are  exposed  in  passing  from  one  part  of  his 
farm  to  the  other,  would  amount  to  at  least  two  or  three  hundred 
dollars  more. 

There  being  a  railroad  already  in  running  condition  but  a  short 
distance,  some  three  miles  and  by  a  good  wagon  road  to  the  depot, 
from  the  appellee's  farm,  a  railroad  through  his  farm  caimot  but 
prove  a  serious  injury  to  him,  especially  as  theie  is  no  depot  or 
station  proposed  to  be  established  on  his  land.  The  case  does  not 
seem  to  have  been  very  fully  investigated,  or  very  elaborately  tried. 
From  all  the  evidence  in  the  record,  we  are  inclined  to  the  opinion 
that  the  road  is  of  serious  injury  to  the  appellee,  and  that  eight 
hundred  dollars  is  not  as  much  as  the  jury  might  have  found  as 
compensation  for  damages  and  land  taken.  Illinois  and  Wisconsin 
Railroad  Co.  v.  Von  Horn,  18  111.  R.  257  ;  and  cases  there  cited. 

The  judgment  is  therefore  affirmed. 


Judgment  affirmed. 


The  Tonica  and  Petersburg  Railroad  Company,  Appellant, 
V.  John  Roberts,  Appellee. 

APPEAL  from  TAZEWELL. 

The  Supreme  court  will  not  distm-b  the  verdict,  assessing  damages  for  a  right 
of  way,  merely  because  such  damages  are  large  ;  when  the  owner  of  the  land 
is  not  to  receive  any  particular  benefit  from  the  location  of  the  road. 

This  was  a  case  like  the  preceding  one  of  Unsicker  against  the 
same  company,  and  the  proof  shows  much  the  same  state  of  facts. 
The  jmy  assessed  damages  at  one  thousand  dollars. 

A.  L.  Davison,  for  Appellant. 

IS.  S.  Prettyman,  and  J.  Roberts,  for  Appellee. 

Breese,  J.    This  case  does  not  substantially  differ  from  the  case 
of  the  same  plaintiff  v.  Unsicker,  ante. 
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The  verdict  for  damagets  is  large,  but  we  cannot  nay  that  it  is  so 
much  so  as  to  authorize  us  to  disturb  it. 

The  road  as  it  runs  through  the  laud,  is  an  injury,  and  a  serious 
one  to  the  owner,  and  as  he  is  near  a  well  established  market 
and  railroad  in  full  operation,  it  cannot  be  said,  it  is  of  cny 
particular  benefit  to  him,  and  no  depot  or  station  located  on  his 
land. 

The  judgment  is  affinned. 

Judgment  affirmed. 


Alexander  Hawthorn,  Appellant,  v.  Jonathan  K.  Cooper, 
et  al.,  Appellees. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

A  party  is  entitled  to  a  continuance  if  a  plaintiff  does  not  file  an  account  ten  days 
before  tlie  term,  if  he  has  common  counts  in  his  declaration. 

If  the  plaintiff  desires  to  avoid  a  continuance,  he  can  stipulate  against  using  the 
common  counts,  or  enter  a  nolle  ■prosequi  as  to  them. 

The  plamtifis  filed  a  declaration  in  assumpsit,  containing  one 
special  count  and  the  common  counts. 

The  first  count  sets  out  the  execution  of  a  note  by  the  defendant, 
dated  September  19,  1857,  for  $478,  payable  in  thirty  days  to  R.; 
"W.  Jorden,  at  the  Bank  of  N.  B.  Curtiss  &  Co.,  and  an  assignment 
to  the  plaintiiis  below,  and  a  presentation  of  the  note  on  the 
twenty-second  of  October,  1857,  at  the  said  bank,  and  the  same, 
was  not  paid. 

The  common  counts  set  forth  that  the  defendant  below,  on  the^ 
day  and  year  last  aforesaid,  (meaning  Oct.  22,  1857,)  was  indebtec 
to  the  plaintifl's  in  $600  for  work  and  labor,  etc. 

The  defendant  below,  Dec,  10,  1857,  filed  a  plea  of  the  general 
issue,  and  also  a  plea  of  payment. 

The  defendant  below  tiled  a  motion  for  a  continuance  of  tlie  i 

cause,  on  the  ground  that  no  copy  of  the  indorsement  of  the  nolo, : 

nor  of  the  account,  had  been  filed  by  the  plaintiiis. 
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The  moticQi  came  ou  to  be  heard,  aud  the  court  gave  the  plam- 
tifls  below  leave  to  aineud. 

The  plamtiffs  below  then  filed  an  amendment  in  these  words : 

"  The  note,  of  iv/dch  (he  above  is  a  copy,  contains  the  name  of  R» 
W.  Jorden  on  the  hack  of  it  as  indorser^ 
k    The  defendant  below  then  renewed  the  motion  to  continue  the 
cause  for  the  same  reason,  but  the  court  refused  to  continue  the 
cause,  and  the  defendant  excepted. 

The  coml  then  called  the  case  on  for  trial,  and  the  plaintiffs  be- 
low offered  then'  note  in  evidence. 

To  which  the  defendant  objected,  but  the  comi;  admitted  the 
note  in  evidence,  and  the  defendant  excepted. 

This  was  all  the  evidence  in  the  case. 

The  com-t  found  for  the  plantiffs  for  $484.07  ;  aud  the  defend- 
ant appealed. 

H.  Geove,  for  Appellant. 

J.  K.  CooPEE,  for  Appellees. 

Walkee,  J.  The  defendant  below  entered  a  motion  for  a  con- 
tinuance, because  an  account  was  not  filed  under  the  common 
counts,  ten  days  before  the  commencement  of  the  term.  The 
court  overruled  his  motion,  which  is  assigned  for  error.  This  was 
a  failm-e  to  comply  with  the  express  requiremente  of  the  statute, 
and  by  its  terms  the  defendant  below  was  entitled  to  a  continuance. 
^  The  plaintiffs  below,  however,  might  have  avoided  a  continuance 
by  filing  a  stipulation  that  they  would  rely  alone  on  the  note  sued 
on  as  evidence  on  the  trial,  or  they  might  have  entered  a  nolle 
P'oseqvi  to  the  common  counts,  which  would  have  produced  the 
same  result.  But  having  failed  to  do  either,  it  was  error  to  over- 
rule the  motion  for  a  continuance,  for  which  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  W.  Vipond,  Appellant,  v.  Ashbil  Hurlburt, 

Appellee. 

APPEAL  FROM  PEORIA. 

Where  a  covenant  is  to  be  implied  from  statutory  words,  the  very  words  of  the 
etatiite  must  be  used. 

February  16th,  1858,  a  justice  of  the  peace  issued  a  capias  ad 
re-^ondendum  against  Heuiy  Kash  aud  Hemy  B.  Roberts,  which 
was  returned  same  day,  mdorsed  : 

"  I,  Ashbil  Hurlburt,  acknowledge  myself  special  bail  for  the  appearance  of  the 
within  named  Henry  B.  Roberts. 

ASHBIL  HURLBURT." 

"  I  have  arrested  the  above  Henry  B.  Roberts,  and  taken  special  bail  as  above. 

G.  W.  CAMPBELL,  Constable." 

On  the  return  day  Roberts  appeared,  waived  process,  and  con- 
fessed judgment  for  $289.64. 

September  10th,  1858,  said  justice  issued  a  summons  against 
Hurlburt,  as  special  bail,  in  form  as  provided  by  the  statute. 
Upon  the  return  of  this  summons,  the  justice  rendered  judgment 
for  Vipond,  for  $292.89. 

There  was  an  appeal  to  the  Circuit  Court  by  Hurlbm-t,  which 
was  tried  March  term,  1859.  Verdict  and  judgment  for  defendant, 
Powell,  Judge,  presiding. 

C.  C.  BoNNEY,  for  Appellant. 

H.  B.  HorKiNS,  for  Appellee. 

Breese,  J.  It  will  be  seen  by  looldng  at  the  endoreement  of ' 
bail  on  the  capias  ad  respondendum  issued  by  Vipond  against  Nash  i 
and  Roberts,  that  it  is  for  the  appearance  only  of  Roberts  to  th< 
action — nothing  more,  and  does  not  conform  to  the  statute.  Thd 
statute  contemplates  something  more,  and  when  the  endorsement 
is  made  in  conformity  to  it,  it  is  to  have  the  force  and  effect  of 
recognizance  of  bail,  the  condition  of  which  is,  that  the  defendant,"! 
if  judgment  shall  be  given  against  him,  will  jjay  the  same  withll 
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costs  or  surrender  his  body  in  execution  ;  and  in  default  of  such 
payment  or  surrender,  the  goods  and  chattels  of  the  bail  shall  be 
Uable  for  the  payment  of  the  judgment  and  costs.  (Scates'  Comp. 
697). 

Where  a  covenant  is  to  be  hnplied  from  statutory  words,  the 
very  words  of  the  statute  must  be  used  to  raise  the  covenant. 

Here  the  words  used  in  the  endorsement,  are  not  the  words  of 
the  statute  nor  of  kin  to  them,  and  it  was  no  undertaldng  by  Hurl- 
bm't,  to  pay  the  debt,  for  the  language  used  independent  of  the 
statute,  does  not  amount  to  a  covenant  to  pay  the  debt.  It  is  for 
the  appearance  of  one  of  the  defendants.  This  is  fatal  to  the  plain- 
tiff's recovery,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  G.  Merrill,  Appellant,  v.  Leroy  D.  Randall,  Appellee. 
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In  an  action  on  a  note,  a  plea  whicli  sets  up,  that  the  maker  being  indebted  to  A. 
was  to  pay  oflf  any  debts  due  to  A.,  gave  the  note  sued  on  to  B.  payable  to  C, 
under  the  belief  that  A.  owed  B.  the  sum  payable  by  the  note,  and  B.  had  the 
note  indorsed  after  due  by  C.  to  D.,  who  brings  the  action,  and  that  no  consid- 
eration passed  between  any  of  the  parties,  all  of  whom  were  privy  to  the  facts, 
and  that  said  note  was  held  for  the  use  of  B.,  will  be  good  on  demurrer. 

A  plea  which  avers  that  B.  undertook  to  collect  money  for  A.,  and  apply  the  same 
wtien  collected  on  a  note  given  by  A.  to  D.,  by  an  arrangement  between  the 
parties,  and  that  a  sufficient  sum  had  been  collected  to  pay  the  note,  will  con- 
stitute a  good  plea  of  payment. 

This  was  an  action  in  assumpsit,  commenced  in  the  County  Court 
of  Peoria  count}^,  at  the  February  term,  A.  D.  1858.  The  action 
was  upon  three  promissory  notes. 

The  defendant  pleaded  the  general  issue  and  the  following  special 
pleas,  which  are  sustained  by  the  opinion  : 

2.  And  for  a  further  plea  in  this  behalf  the  defendant  says  actio 
non,  because  he  says  that  the  cause  and  causes  of  action  in  said 
declaration  mentioned  are  one  and  the  same,  and  that  the  only 
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cause  aud  causes  of  action  is  and  are  the  said  several  promissory 
notes,  aud  not  other  or  different,  aud  that  there  was  no  considera- 
tion for  the  said  notes,  nor  either  of  them,  hi  this  :  Before  the  time 
of  making  said  several  promissory  notes  by  defendant,  he,  the  de- 
fendant, purchased  from  Caleb  Whittemore  aud  Sandford  Moon, 
doing  business  under  the  firm  name  and  style  of  Caleb  Whittemore 
&  Co.,  in  the  city  of  Peoria,  in  said  count}"  and  State,  a  certain 
printing  establishment  kno\\'n  as  the  Peoria  Daily  and  Weekly 
Transcript  office,  and  paid  therefor  a  valuable  consideration  ;  and 
at  the  time  of  such  purchase,  defendant  further  agreed  ^^^th  said 
Whittemore  &  Co.  that  he  would  assmne  and  pay  off  the  debts 
then  justly  due  fi'om  said  Whittemore  &  Co.  on  account  of  said 
printing  establishment,  to  various  persons  then  owing. 

That  said  defendant,  at  the  time  of  making  the  said  pm-chase, 
knew  notliing  in  regard  to  the  amount  of  indebtedness  owing  by 
Whittemore  &  Co.,  nor  the  persons  to  whom  such  indebtedness 
was  due,  and  was  forced  to  rely  upon  the  information  that  he  could 
obtain  from  the  said  Whittemore  &  Co.,  relative  to  such  indebted- 
ness. That  one  James  K.  Murphy  had  been  for  a  long  time,  aud 
was  at  the  time  of  said  sale  and  purchase,  the  book-keeper  of  said 
Whittemore  &  Co.  That  defendant  was  referred  to  said  jNIurphy, 
as  such  book-keeper,  for  information  relative  to  the  indebtedness 
of  said  firm  of  Whittemore  &  Co.  That  said  James  K.  jNIurphy, 
to  whom  defendant  was  referred  as  aforesaid,  then  and  there  stated 
and  represented  to  defendant  that  said  Whittemore  &  Co.  were  in- 
debted to  him,  said  jMuri:)hy,  as  book-keeper  aforesaid,  for  services 
rendered  as  such  book-keeper,  in  the  amount  of  the  said  several 
promissory  notes  in  said  declaration  described  and  sued  on  in  this 
action,  which  statement  and  representation  defendant  then  believed 
to  be  true,  and  relied  upon  the  same,  and  thereupon  did  execute 
the  said  several  promissory  notes  to  secm-e  the  said  supposed  in- 
debtedness, in  the  following  manner  :  That  is,  said  Murphy  stated 
to  defendant  that  he  was  and  had  been  for  a  long  time  indebted  to 
^'arious  persons,  in  large  amounts  of  nioney,  then  residing  East, 
and  that  said  Murphy  wanted  to  take  the  notes  as  aforesaid,  and 
make  the  same  payable  to  one  Oilman  jMcrnll,  and  then  have  the 
same  indorsed  and  assigned  l)y  said  Oilman  ^Merrill  to  the  plaintiff, 
who  w!is  and  is  the  brother-in-law  of  said  jMurphy,  all  of  wliich  he, 
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Miirph}^,  desired  to  be  doue  for  the  expressed  pui-pose  of  delaying, 
hindering  and  avoidhig  his,  said  Muqahy's,  creditors. 

That  defendant  did  then  and  there  execute  said  several  notes, 
and  make  the  same  paj^able  to  said  Gilman  Merrill,  at  the  request 
iYi'  said  Murphy,  and  then  and  there  delivered  said  notes  to  said 
Murphy.  That  said  jMurphy  then  and  there  olotahied  the  indorse- 
ment and  assignment  of  said  Gilman  Merrill  on  the  back  of  said 
notes,  but  never  delivered  said  notes  to  the  plaintiff,  but  caused  this 
suit  to  be  brouglit  in  the  name  of  said  plaintiif  merely  to  carry  out 
his  said  fraudulent  purposes  against  his,  said  IMurphy's  creditors — 
and  further  to  compel  defendant  to  pay  said  notes  on  the  ground 
that  the  same  were  hi  the  hands  of  a  botia  fide  holder  before 
maturit3\  • 

Defendant  states  and  avers  that  the  statements  and  representa- 
tions of  said  Murphy  in  regard  to  the  indebtedness,  to  pay  which 
said  several  notes  were  given,  were  wholly  false  and  untrue,  and 
that  m  truth  and  in  fact,  said  Whittemore  &  Co.  did  not  at  the 
time  of  malting .  said  several  notes,  owe  him,  said  Murphy,  one 
cent.  That  said  false  statements  were  so  made  to  defendant  for 
the  purpose  of  obtaining  said  notes  as  aforesaid,  and  that  defendant 
did  wholly  and  entirely  rely  upon  said  statements  being  true,  and 
executed  said  several  notes  as  aforesaid  upon  the  sole  faith  that  said 
statements  were  true,  and  said  supposed  indebtedness  then  honestly 
and  bona  fide  existed. 

Defendant  further  avers,  that  there  never  was  any  consideration 
of  any  description  passed  between  this  defendant  and  said  Gilman 
Merrill,  nor  between  said  ^Slurph}^  and  Gilman  Merrill,  nor  be- 
tween the  plaintiif  and  Gilman  ]Merrill,  relative  to  the  transaction 
of  givmg,  mdorsing  and  assigning  said  several  notes,  nor  either  of 
them. 

That  said  plaintiif  had  not,  at  the  time  of  commenciag  this  suit, 
and  has  no  beneficial  mterest  in  said  notes,  nor  either  of  them, 
nor  had  he  ever  any  such  interest,  but  on  the  contrary  was  and  is 
and  ever  has  been,  a  mere'  nominal  plaintiif  and  holder  of  said  sev- 
(.ral  notes,  to  aid  said  Murph}^  hi  his,  said  Murphy's,  fraudulent 
purposes,  aforesaid  ;  that  said  notes  are,  and  ever  have  been,  the 
sole  and  exclusive  property  of  said  Murphy,  and  that  said  several 
notes,  and  each  of  them,  were  assigned  to  plaintiif  as  aforesaid, 
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long  after  they  and  each  of 'them  became  clue  and  jDayable,  and 
were  taken  by  the  plaintiff  with  full  notice  and  knowledge  of  all 
the  matters  aforesaid,  wherefore  the  defendant  says  that  there  never 
was  any  consideration  for  said  notes,  nor  either  of  them  ;  and  this 
he  is  ready  to  verify  ;   wherefore  he  prays  judgment,  etc. 

And  the  said  defendant  comes,  and  by  leave  of  the  court  for  that 
purpose  first  had  and  obtained,  files  herein  his  additional  plea,  and 
says  aclio  non,  because  he  says  that  the  said  several  notes  are  the 
sole  and  only  cause  and  causes  of  action  in  this  cause,  and  that  the 
several  notes  and  each  of  them,  were  given  by  defendant  to  the 
said  Oilman  Merrill,  under  the  following  circumstances  :  setting 
forth  the  same  state  of  facts  in  reference  to  the  purchase,  as  the 
foregoing  plea,  and  the  giving  and  transferring  of  the  notes. 

That  at  the  time  of  said  purchase  by  defendant,  there  was  also 
included  in  the  same,  all  the  book  accounts,  notes,  bills,  bonds, 
choses  in  action  and  effects  of  every  description  belonging  to  said 
Whittemore  &  Co.,  made,  accrued  or  contracted  on  account  of 
said  printing  establishment,  and  then  owing  from  various  persons 
to  said  Whittemore  &  Co.,  and  held  by  said  Whittemore  &  Co., 
the  amount  of  which  and  the  persons  so  owing,  defendant  never 
knew  with  any  certainty,  and  cannot  state. 

That  it  was  further  agreed  by  and  between  said  jNIurphy  and  de- 
fendant, after  the  execution  of  said  notes,  that  said  Miu'phy  should, 
as  the  book-keeper  of  this  defendant,  collect  from  the  various  per- 
sons then  owing  defendant,  and  owing  the  said  firm  of  Whittemore 
&  Co.,  such  sums  as  were  due,  and  that  he,  Murphy,  should  apply 
a  certain  amount  so  to  be  collected,  (not  to  exceed  the  amount  of 
said  notes,)  as  a  payment  on  said  notes,  all  of  which  was  agreed  to 
between  the  parties  to  said  notes. 

Defendant  avers  that  long  prior  to  the  commencement  of  this 
suit,  the  said  Murphy  did,  as  such  book-keeper,  under  the  arrange- 
ment aforesaid,  collect  of  various  persons,  the  sum  of  twenty-six 
hundred  and  fifty  dollars,  money  at  the  time  owing  from  various 
persons  to  the  said  firm  of  Whittemore  &  Co.  and  this  defendant, 
on  account  of  said  printing  estal)lishment,  which  sum  should  in  right 
have  been  applied  as  a  payment  on  said  notes,  under  the  agreement 
aforesaid,  but  tliat  said  JNIurphy  neglected  and  refused  to  indorse 
and  credit  the  said  amount  so  collected  on  said  notes. 
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Defendant  further  avers  that  the  amount  so  collected  was  and  is 
a  full  payment  of  said  notes,  and  that  the  said  plaintiff  in  this  suit 
has  no  beneficial  interest  whatever  in  this  suit ;  that  said  notes 
were  transferred  to  said  plaintiff  at  the  request  of  said  Murph}^,  for 
tlie  purpose  of  collection  and  nothing  else. 

That  said  notes  and  each  of  them  were  so  transferred  to  said 
plaintiff,  long  after  the  same  became  due  and  paj^able,  and  were 
taken  by  the  plamtiff  with  a  full  knowledge  of  all  the  matters 
aforesaid. 

He  further  avers  that  there  never  was  any  consideration  of  any 
description  passed  or  moved  between  the  said  defendant  and  said 
GUman  Merrill,  nor  between  the  said  Gilman  Merrill  and  said 
Murphy,  nor  between  said  Gilman  Merrill  and  the  plaintiff,  nor 
between  the  said  defendant  and  plaintiff,  in  any  manner,  concerning 
the  making  or  indorsing  of  said  notes,  nor  either  of  them. 

He  fm-ther  avers  that  said  Murphy  ever  has  been  and  is  now  the 
sole  and  only  beneficial  holder  and  owner  of  said  notes,  and  the 
proceeds  thereof,  and  that  the  same  were  given  to  said  Gilman 
Mei^-ill,  and  by  said  Gilman  Merrill  transferred  to  the  plaintiff, 
and  by  the  plaintiff  sued  in  tliis  action  for  the  sole  use  and  benefit 
of  the  said  James  K.  Murphy,  and  for  no  other  person,  wherefore 
he  says  that  said  notes  are  fully  paid ;  and  this  he  is  ready  to 
verify ;  wherefore  he  praj^s  judgment,  etc. 

To  these  pleas  there  was  a  demurrer,  which  was  sustamed. 

The  court  rendered  judgment  against  defendant  for  the  sum  of 
$2,258,  to  which  the  defendant  excepted. 

The  defendant  moved  for  a  new  trial,  which  was  denied. 

J.  T.  Lindsay,  for  Appellant. 

C.  C.  BoNNEY,  for  Appellee. 

Walker,  J.  The  errors  assigned,  question  the  correctness  of 
the  decision  of  the  court,  m  sustaining  a  demurrer,  to  the  several 
special  pleas  filed  by  defendant  below.  The  second  is  pleaded  as 
a  plea  of  failure  of  consideration.  This  plea  avers  that  the  maker 
pm'chased  of  Whittemore  &  Co.  a  printing  establishment,  and  all 
the  demands  due  the  firm,  and  that  he  was  to  pay  all  their  liabih 
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ties.  That  one  Murphy,  their  book-keeper, -claimed  to  have  a  debt 
against  the  firm,  equal  in  amomit  to  the  notes  sued  on,  when  in 
fact,  Wliittemore  &  Co.  did  not  owe  him  one  cent ;  and  that  de- 
fendant was  ignorant  of  their  liabilities,  and  believing  them  to  be 
indebted  to  Murphy,  to  that  amount,  gave  the  notes  sued  on,  h\ 
liquidation  of  such  supposed  indebtedness.  That,  at  Murphy's  re- 
quest, the  notes  were  made  payable  to  one  Gilman  jNIerrill,  and  that 
Murphy  obtained  the  indorsement  of  the  notes  by  Gilman  Merrill, 
the  payee,  to  Leroy  D.  Randall,  the  plaintiif,  and  that  no  consid- 
eration ever  passed  from  defendant,  to  Gilman  Merrill,  nor 
between  him  and  jMurphy,  nor  between  Gilman  Merrill  and  plain- 
tiff, relative  to  the  giving,  indorsing,  and  assigning  the  several  notes, 
or  either  of  them.  The  plaintiff,  when  suit  was  instituted,  had  no 
beneficial  interest  in  the  notes,  or  either  of  them,  nor  did  he  ever 
have  any  interest  in  them,  but  is,  and  always  has  been  a  nominal 
pltiiiitiff  and  holder,  of  them,  to  aid  Murph}^  in  his  fraudulent  pur- 
poses. That  the  notes  are,  and  ever  have  been,  the  sole  and  exclu- 
sive property  of  Murphy,  and  that  the  notes  were  severally  assigned 
to  plaintiff,  long  after  they  and  each  of  them  became  due,  and  tlint 
plaintiff  had  full  notice,  and  knowledge  of  all  the  facts  connected 
with  the  o-jvinir  of  these  notes. 

Had  these  notes  been  payable  to  INInrphy,  and  had  he  mstituted 
suit  for  their  collection,  and  had  the  same  state  of  facts,  as  to  their 
execution,  appeared  in  defense,  as  are  set  up  in  this  plea,  it  is  mani- 
fest that  a  recovery  could  not  have  been  had.  If  it  is  true  that 
Wliittemore  &  Co.  owed  Murphy  nothing,  and  he  falsely  claimed 
that  they  were  indebted  to  him,  and  the  plaintifl'  in  error  rehed  on, 
and  believed  his  statements,  and  gave  these  notes,  it  most  clearly 
would  constitute  a  defence. 

The  plaintiif  in  error  had  bound  himself  to  Wliittemore  &  Co. 
to  pay  all  their  indebtedness  on  account  of  the  printing  estaljlish- 
ment,  and  not  knowing  what  it  was,  or  to  ^vhom  it  was  owing,  re- 
l^'ing  upon  the  false  representations  of  Murphy,  he  gives  the  note>s, 
to  liquidate  what  he  was  led  to  suppose  was  indebtedness  which  he 
was  liable  to  pa}'  and  satisfj'.  This  supposed  liability  of  Whitl  e- 
more  and  Co.  to  INIurphy,  the  plea  alleges  was  the  only  considera- 
tion  for  which  they  were  given,  and  if  no  such  indebtedness  existed, 
and  the  uotos  had  been  payable  to  Murphy  and  sued  by* him,  it 
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■would  in  such  au  action  have  constituted  a  total  failure,  or  want 
of  consideration. 

Then  has  the  form  which  is  alleged  to  have  been  adopted,  changed 
the  rights  of  the  parties.  It  is  alleged  that  there  was  no  considera- 
tion paid  by  Gilman  Merrill  to  Murphy,  for  which  the  note*  Avero 
given.  And  if  this  be  true,  and  it  is  admitted  by  the  demurrer,  ho 
took  as  a  volunteer  and  has  acquk'cd  no  better  or  dilierent  right 
than  Murphy  had.  If  the  suit  had  been  instituted  in  his  name, 
the  maker  certainly  could  have  shown  that  no  consideration  had 
been  received  from  the  payee  ;  and  the  plea  here  positively  avers 
that  he  paid  no  consideration  for  these  notes.  He  then  held  thcso 
notes  subject  to  this  defense,  and  it  is  no  answer  to  say  he  was  not 
a  participant  in  the  ti-ausaction,  for  he  held  notes  for  which  ho 
gave  no  consideration,  nor  was  any  received  by  the  maker,  or  any 
one  else,  to  support  their  execution.  The  plea  also  alleges  that  ho 
was  aiding  and  assistmg  Murphy  to  fraudulently  obtain  this  money 
of  plaintiff  in  error,  and  for  that  purpose  he  assigned  and  transfer- 
red without  any  consideration,  these  notes  to  the  defendant  in  error. 
Then  if  no  consideration  passed  from  him  for  these  notes,  and  they 
were  only  made  pa^'able  to  him  to  prevent  the  defense  that  no  con- 
sideration passed  from  ^Murphj'  to  the  plaintiff  in  error,  he  could 
not  have  had  any  claim  to  recover  either  in  law  or  in  justice. 

The  plea  also  avers,  that  the  notes  were  assigned  to  the  plaintiff 
long  after  they  were  severally  due,  ^\it\l  full  knowledge  and  notice, 
of  all  the  facts,  by  the  assignee,  and  without  his  having  paid  any 
consideration  for  then*  assio'ument.  If  then  he  took  these  notes 
by  assignment,  after  their  maturit}^,  he  took  them  subject  to  any  and 
all  defenses  that  might  be  made  by  the  maker.  And  if  he  also 
had  notice  of  the  fact  that  they  were  obtained  without  considera- 
tion, or  that  it  had  failed,  and  if  he  paid  notliing  for  them,  we  do 
not  perceive,  that  he  can  be  heard  to  say  that  the  maker  should 
not  be  permitted  to  set  up  his  defense  as  against  him.  The  plea 
also  avers  that  defendant  in  error  always  held  the  notes  for  the  use 
of  Murphy,  and  was  only  a  nominal  plaintiff,  without  any  real 
Interest.  It  is  well  settled,  that  when  the  plamtiff  on  the  record, 
is  only  the  trustee  for  another,  the  defendant  may  avail  himself  of 
any  defense  going  to  the  consideration,  which  he  might  set  up 
ao-ainst  the  beneficial  o'wner  of  the  insti-ument,  had  the  action  been 
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brought  in  his  name.  McHenry  v.  Ridgley,  2  Scam.  E.  309.  And 
the  plea  avers  that  until  Gilman  Merrill  parted  with  the  notes,  he 
held  them  as  the  trustee  of  Murphy,  and  so  does  the  defendant  in 
error,  and  the  defense  set  up  in  the  plea  would  have  been  available 
in  an  action  by  Gilman  Merrill,  and  is  for  the  same  reason  equally 
so  to  tliis  action.  The  demurrer  to  this  plea  should  therefore  have 
been  overruled. 

While  the  fifth  plea  is  not  very  artificially  drawn,  we  think  it 
substantially  amounts  to  a  j^lea  of  payment.  It  avers  that 
Mur^Dhy  undertook  to  collect  money  due  plaintifl"  in  error,  and 
when  collected  apply  it  in  payment  and  discharge  of  these  notes, 
and  that  the  parties  to  the  notes  agreed  to  this  arrangement,  and 
that  a  sufficient  amomit  had  been  collected  to  pay  them  before 
this  suit  was  instituted.  This  certainly  consititutes  a  good  and 
valid  pa\Tnent. 

It  was  not  necessary  that  the  several  sums  received  should  have 
been  indorsed  upon  the  notes,  to  constitute  it  a  pa^mient.  The 
payment  consisted  in  the  receipt  of  the  money  imder  the  igi-ee- 
ment,  and  the  plea  avers  that  it  was  so  received.  If  it  is  true  that 
the  parties  to  the  note  made  the  arrangement,  no  reason  is  perceived 
why  they  should  not  be  bound  by  it.  The  holder,  at  the  time  of 
making  such  an  agreement,  was  a  party  to  the  note  ;  and  if  it  is  true 
that  he  entered  into  the  agreement,  Murphy  thereby  became  his 
agent  to  receive  payment  in  that  manner,  and  he  should  be  bound 
by  the  paj^ment  thus  made  to  his  agent.  The  plea  alleges  that  the 
*money  when  collected  was  by  agTeement  to  be  apphed  as  a  pay- 
ment, and  if  so  it  was  not  a  matter  of  set-ofl".  We  therefore  think 
the  demurrer  should  have  been  overruled  to  this  plea. 

The  demurrer  was  properly  sustained,  however,  to  the  third  and 
fourth  pleas. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings. 

Judgment  reversed. 
268 


APRIL  TERM,  1859.  23  i 

Campbell,  impl.,  etc.,  v.  People. 


Tames  Campbell,  impleaded  with  John  T.  Gould,  Plaintiff 
in  Error,  v.  The  People,  Defendants  in  Error. 

ERROR  TO  THE  RECORDER'S  COURT  OF  THE  CITY  OF  CHICAGO. 

A  record  should  show  the  scire  facias,  not  by  recital,  but  by  giving  a  copy  of  it ; 
or  the  judgment  upon  it  will  be  reversed.  It  is  the  duty  of  the  district  attorney 
to  see  to  the  regularity  of  such  proceedings. 

This  was  a  proceeding  by  scire  facias  to  recover  judgment  against 
bail,  in  a  criminal  case  in  the  Recorder's  Court  of  the  cit}^  of 
Chicago. 

On  April  19,  A.  D.  1855,  the  grand  jury  presented  an  indict- 
ment against  the  said  John  T.  Gould,  for  the  ciime  of  larceny. 

April  24th,  1855,  the  said  John  T.  Gould  procured  said  cause 
to  be  continued  until  the  next  ensuino-  term  of  the  said  court. 

On  the  26th  day  of  April,  1856,  the  following  recognizance 
•was  entered  in  and  before  the  said  court  by  the  said  Gould  and 
Campbell  • 

"  This  day  in  open  court,  John  T.  Gould  as  principal,  and  James 
Campbell,  as  security,  severally  acknowledge  themselves  to  owe 
and  be  indebted  unto  the  People  of  the  State  of  Illinois,  in  the 
penal  sum  of  one  thousand  dollars,  to  be  levied  of  then"  goods  and 
chattels,  lands  and  tenements  respectively. 

"Yet,  to  be  void  upon  the  condition,  that  the  said  John  T. 
Gould  personally  be  and  appear  before  the  Recorder's  Court  of  the 
city  of  Chicago,  now  in  session  at  the  court  house,  in  said  city,  on 
the  first  day  of  the  next  term  thereof,  to  answer  unto  the  People 
of  the  State  of  Illinois,  on  an  indictment  for  larceny  therein  pend- 
ing against  him,  and  shall  abide  the  order  of  said  court,  and  not 
depart  the  same  mthout  leave  ;  otherwise  to  be  and  remain  in  full 
force  and  effect." 

June  13,  1855,  the  following  order  was  entered,  to  Avit : 

"  This  day  come  the  said  People,  by  Daniel  Mcllroy,  State's 
Attorney,  and  the  said  defendant,  being  three  times  solemnly  called, 
comes  not,  nor  any  one  for  him,  but  herein  fails  and  makes  default 
And  now  James  Cambpell,  security  of  the  said  defendant,  being 
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three  times  solemnly  called,  and  forthwith  demanded  to  produce 
the  body  of  the  said  defendant  in  com-t,  but  failing  herein, 

"  It  is  ordered  by  the  court,  that  the  default  of  the  said  defend- 
ant, and  his  security  be  entered  of  record,  and  that  the  said  recogni- 
zance be  taken  and  declared  as  forfeited,  and  that  a  scii-e  facias  issue, 
returnable  instanter,  requiring  the  said  defendant  and  his  securit}' 
then  and  there  to  appear,  and  show  cause  why  the  said  People 
should  not  have  execution  of  the  said  recogmzance,  according  to 
the  force  and  effect  thereof. 

"  It  is  further  ordered  by  the  court,  that  a  capias  issue  for  the 
bodies  of  the  said  defendant,  and  his  security,  returnable  instant er." 

No  scire  facias  appears  of  record  to  have  been  issued  upon  the 
'recofynizance  aforesaid. 

March  22,  1856,  a  judgment  was  entered  in  said  cause  against 
Campbell. 

The  errors  assigned  are  : 

1.  That  the  said  Recorder's  Court  erred  in  rendering  a  judgment 
upon  the  forfeiture  of  the  recognizance  aforesaid,  without  issuing  a 
scire  facias  upon  said  recognizance,  and  having  the  same  retmaicd 
in  due  form  of  law. 

2.  The  said  Recorder's  Court  erred  in  rendering  judgment  against 
the  said  plaintiff  in  error,  when  there  was  no  ser\dce  of  the  scire 
facias  against  him,  the  said  plaintiff  in  eiTor. 

3.  That  the  said  Recorder's  Court  erred  in  rendering  judgment 
in  favor  of  the  said  defendants  in  error,  when,  by  the  law  of  the 
land,  the  said  judgment  ought  to  have  been  rendered  in  favor  of 
the  said  plaintiff*  in  error. 

R.  S.  Blackwell,  for  Plaintiff  in  EiTor. 

W.  BusHXELL,  District  Attorney,  for  the  People. 

Breese,  J.  We  have  searched  the  record  in  this  cause  m  vain 
to  find  the  writ  of  scire  facias,  but  discover  none.  Under  such  cir 
cumstances  we  can  no  more  sustain  the  judgment  in  this  case,  than 
we  could  in  a  case  where  no  declaration  appears  in  the  lecord. 
The  office  of  a  scire  facias  is  both  that  of  narr.  and  process,  and 
the  record  should  show,  not  by  recital,  but  by  its  appearing  in  the 
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record,  that  the  vrvit  was  actually  issued,  gmug  a  copy  of  it.  The 
record  fui'nishes  uo  such  e^ddeuce,  aud  the  judgment  must  be  re- 
versed. 

"We  cauuot  avoid  remarking  here  upon  the  apparent  negligence 
of  the  State's  attorney  in  takmg  a  judgment  under  such  circum- 
stances. On  discovering  the  defect,  which  he  should  have  done, 
he  should  have  moved  for  a  continuance  for  the  pm*pose  of  having 
the  lost  record  supphed  and  then  have  brought  up  the  amended 
record  by  ceritoran.  It  is  possible  this  maj^  yet  be  done  and  a 
good  judgment  rendered  in  the  Recorder's  Court. 

Judgment  reversed. 


William  Greenleaf,  School  Commissioner,  etc.,  Plaintiff  in 
Error,  v.  Trustees  of  Township  No.  41  N.,  R.  14  E.,  De- 
fendants in  Error. 

ERROR  TO  COOK. 

The  legislature  may  unite  or  di-\dd.e  townships,  and  their  school  funds,  at  dis- 
cretion. 

This  was  a  petition  by  H.  B.  Hurd,  one  of  the  trustees  of  Town 
41  N.,  R.  14  E.  of  3rd  P.M. 

The  petition  states  that  W.  L.  Greenleaf  is  school  commissioner 
of  Cook  county,  and  has  mone^^s  in  his  hands  as  such,  etc. 

That  George  H.  Reynolds  and  others  are  trustees  of  T.  41  N., 
R.  14  E.,  etc. 

That  by  the  laws  of  this  State,  of  16th  February,  1857,  it  was 
provided  that  each  congressional  township,  is  established  a  town- 
ship for  school  pm'poses. 

That  by  a  law  of  17th  of  Februaiy,  1857,  it  was  enacted,  "  That 
the  town  of  Evanston  comprises  all  of  fractional  township  forty- 
one  North  of  Range  fourteen  East,  and  Sections  12,  13,  24,, 25,  2)Q, 
of  Township  41  West,  of  Range  13  East,  the  Archange  Oalmet 
Reserve,  and  fractional  Sec.  22-26  and  27,  in  Townshii?  42  North 
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Kange  13  East,  and  that  the  same  form  and  constitute  a  township 
for  school  purposes,  to  be  known  as  Township  41  N.,  R.  14  E. 

"  That  all  acts  conflicting  therewith  are  repealed." 

Petitioner  claims  that  said  sections  above  stated,  and  the  acres 
and  number  of  children  therein,  should  be  added  to  and  made  a 
part  of  the  basis  of  distribution  of  said  school  funds  to  the  town- 
ship 41  North  Range  13  East,  3rd  P.  M.,  and  that  the  school  com- 
missioner for  Cook  county,  divide  to  the  last  mentioned  township, 
*vhatever  proportion  of  said  school  money  will  be  coming  to  said 
township,  after  the  same  has  been  so  added.  Prayer  that  a  man 
damns  issue,  commanding  the  school  commissioner  to  pay  same 
accordingly. 

The  answer  of  W.  L.  Greenleaf  states,  that  he  is  advised  that  so 
much  of  the  2nd  section  of  the  act  entitled  "An  act  to  establish  the 
town  of  Lakeview,  in  Cook  county,  and  to  change  the  name  and 
boundaries  of  the  to"uai  of  Ridgeville,  and  to  constitute  the  same  a 
to-wnship  for  school  purposes,"  approved  February  17,  1857,  as 
purports  to  create  a  township  for  school  purposes,  by  the  name  of 
"  To^vaiship  41  North,  Range  14  East,"  is  repugnant  to  the  act  of 
Congress,  approved  April  18,  1818,  which  jprovides  that  section  16 
in  every  township,  etc.,  etc.,  shall  be  granted  to  the  State  for  the 
use  of  the  inhabitants  of  such  township  for  the  use  of  schools ;  and 
also  to  the  act  of  Congress,  approved  February  15,  1843,  in  relation 
to  school  lands. 

Demurrer  by  petitioner  to  the  answer  of  the  school  commissioner. 
To  this,  there  was  a  joinder. 

The  court,  Manierre,  Judge,  presiding,  sustained  the  demuiTer, 
and  ordered,  that  the  money  in  the  hands  of  the  commissioner,  be 
distributed  in  accordance  with  the  prayer  of  the  petition.  From 
this  decision  this  appeal  was  taken. 

E.  Van  Burex,  for  Plaintiff  in  Error. 

H.  B.  HuRD,  f(n*  Defendants  in  Error. 

Caton,  C.J.  In  the  objection  which  is  urged  to  this  law,  a  very 
erroneous  view  is  presented,  of  the  power  of  the  legislature.  The 
donation  is  made  to  the  State,  for  a  specified  use.     The  title  to  the 
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fiind.  is  vested  in  the  State,  as  completely  as  if  the  use  was  not  de- 
clared in  the  law  making  the  grant,  and  the  admiuistration  of  the 
fund  is  left  to  the  State.  This  is  so  necessarily.  Without  State 
legislation,  there  is  no  mode  of  admiuistering  the  fund.  The  State 
then,  has  complete  control  over  it,  to  administer  it  as  she  pleases, 
in  promotion  of  the  objects  of  the  grant.  The  faith  of  the  State  is 
no  doubt  imphedly  pledged  to  apply  the  fund  according  to  the  trust 
declared  in  the  act,  but  the  legislature  must  exercise  its  best  judg- 
ment, as  to  how  that  object  can  be  best  accomplished.  No  sovereign 
State  would  accept  such  a  grant  upon  any  other  tei-ms.  Neither 
Congress  or  any  court,  has  ever  undertaken  to  interfere  with  a  State 
government,  in  the  administration  of  the  school  fimds,  arising  from 
congressional  grants.  The  public  faith  of  a  State,  has  ever  been, 
and  ever  will  be,  a  sure  guarantee  that  these  funds  will  be  admin- 
istered in  good  faith,  and  in  the  most  beneficial  manner,  m  promo- 
tion of  the  objects  of  the  grant.  To  say  that  the  legislature  cannot, 
when  it  is  deemed  for  the  best  interest  of  the  cause  of  education, 
unite  two  townships  in  one,  or  make  a  township  of  parts  of  several, 
is  asserting  an  impotency  in  a  sovereign  State,  which  would  deprive 
it  of  the  power  to  discharge  the  trust,  as  the  best  interest  of  the 
objects  of  the  trust  may  frequently  require.  We  have  no  doubt 
that  the  legislature  may  unite  or  divide  townships,  and  their  school 
funds,  as  it  thinlvs  best.     The  judgment  must  be  affinned. 

Judgment  affirmed. 


John  D.  Stevenson,  Appellant,  v.  Delevan  0.  Sherwood, 

Appellee. 

APPEAL  FROM  OGLE. 

To  justify  the  continuance  of  a  cause  by  reason  of  the  absence  of  a  witness,  some- 
thing more  than  the  writing  of  letters  and  making  inquiries  is  required. 

A  coui't  trying  a  case  in  place  of  a  jury,  if  on  announcing  a  finding,  a  motion  for 
a  new  trial  and  in  arrest  are  interposed,  may  render  a  judgment  at  a  future 
day,  after  the  motions  are  disposed  of. 

If  the  matters  alleged  in  a  special  plea,  may  be  offered  in  defense  under  the  gen- 
eral issue,  it  will  be  presumed  they  were  so  offered. 
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This  was  an  action  of  assumpsit  on  an  assigned  note,  brought  by 
appellee  against  appellant.  The  declaration  has  one  special  count 
declaring  on  a  note,  given  by  Stevenson  to  oneT.  Sweet,  for  $700, 
with  twelve  per  cent,  mterest,  dated  16th  July,  1841,  and  by  Sweet 
indorsed  to  Sherwood. 

There  was  a  plea  of  the  general  issue,  and  a  special  plea  of  pay- 
ment  of  the  note  to  Sweet,  while  he  was  holder  and  owner  of  it. 
To  the  special  plea  there  was  not  any  replication. 

At  Jime  term,  1857,  defendant  moved  for  a  continuance,  and  in 
support  of  his  motion  read  the  following  affidavits : 

John  D.  Stevenson,  the  above  defendant,  first  being  duly  sworn, 
on  his  oath  states,  that  he  cannot  safely  proceed  to  the  trial  of  said 
cause,  owing  to  the  absence  of  one  William  H.  Andrews,  whose 
attendance  or  deposition  it  is  out  of  the  power  of  this  afiiaut  to  have 
or  produce  at  the  present  term  of  this  Court ;  that  this  affiant  asks 
to  refer  to  his  affidavit  of  the  last  term,  and  make  it  a  part  of  this 
his  application  for  a  continuance.  And  affiant  further,  upon  his 
oath,  states,  that  immediately  after  the  last  term  of  this  court,  (not 
having  been  fully  advised  by  said  Andrews,  or  any  one  else,  of  the 
name  of  a  proper  person  to  act  as  commissioner,  for  the  purpose  of 
taking  the  deposition  of  said  Andrews,)  wrote  said  Andrews,  re- 
questing him  to  give  the  name  of  a  proper  person  to  act  as  com- 
missioner. To  this  letter  affiant  received  an  answer  from  a  friend 
of  said  Andrews,  stating  that  the  said  Andrews,  a  few  days  before, 
had  left  that  section  for  Kansas,  stating  no  particular  place  or  part 
of  Kansas  the  said  Andre'^vs  had  removed  to.  That  affiant  there- 
upon wrote  to  the  post  master,  and  friend  of  said  Andrews,  residing 
in  said  Spencer,  Massachusetts,  to  learn,  if  possible,  the  residence 
or  post  office  address  of  said  Andrews,  in  Kansas.  That  affiant  has 
been  unable  up  to  this  time  to  learn  the  whereabouts  of  the  said 
Andrews.  That  he  has  used  every  consistent  means  in  his  power 
to  obtain  said  knowledge,  and  has  hitherto  failed.  That  affiant 
knows  of  no  witness  by  whom  he  can  prove  the  paj-ment  aforesaid, 
but  by  said  Andrews.  And  that  this  application  is  not  made  for 
delay,  but  that  justice  may  be  done,  and  that  he  hopes  to  l)e  able 
to  procure  the  attendance  of  said  witness  or  his  deposition,  at  next 
term  of  this  court. 

John  D.  Stevenson,  the  above  defendant  in  this  suit,  fii'st  being  ; 
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duly  sworn,  on  his  oath  deposes  and  says,  that  he  cannc»t  safely 
proceed  to  trial  of  the  above  cause,  at  this  term  of  court,  owing  to 
the  absence  of  William  H.  Andrews,  whose  attendance  oi  deposi- 
tion it  is  out  of  the  power  of  this  defendant  to  have  at  this  term  of 
court.  That  this  affiant  expects  to  be  able  to  prove  by  the  said 
Andrews,  that  the  note  on  which  the  above  action  has  been  brought, 
has  been  fully  paid  and  satisfied  by  this  affiant.  That  from  the 
time  of  the  commencement  of  this  suit  up  to  the  present  time,  this 
affiant  has  made  use  of  the  utmost  vigilance  to  learn  the  residence 
of  the  said  Andrews.  That  said  Andrews,  some  years  since,  did 
live  m  the  vicinity  of  Davenport,  Iowa,  which  was  the  last  know- 
ledge this  affiant  had  of  him  at  the  commencement  of  this  suit. 
That  after  the  commencement  of  this  suit,  he  wi-ote  to  an  acquaint- 
ance at  Davenport,  and  to  other  places  in  the  vicinity.  That  he 
was  advised  by  answer  he  received,  that  said  Andrews  had  removed 
to  the  westei^n  part  of  Iowa,  but  what  particular  place  this  affiant 
could  not  learn.  This  affiant  further  states,  that  after  the  Septem- 
ber term  of  this  court,  1855,  affiant  was  advised  by  one  Daniel 
Higley,  who  was  a  connexion  of  said  Andrews,  that  the  said  An- 
drews was  still  somewhere  in  the  western  part  of  Iowa,  and  that 
said  Higley  was  a  brother-in-law,  residing  in  Iowa,  from  whom  he 
could  learn  the  residence  of  the  said  Andrews.  That  some  time 
afterwards  said  Higley  advised  this  affiant  that  he  had  heard  from 
his  brother-in-law,  who  advised  him  that  said  Andrews  has  removed 
to  the  State  of  New  York,  but  what  place,  said  Higley  was  unable 
to  advise  affiant ;  and  from  that  time  to  the  present,  affiant  has 
used  the  utmost  diligence,  by  inquiry  and  writing,  to  learn  the  resi- 
dence or  whereabouts  of  the  said  Andrews,  none  of  which  proved 
favorable  ;  and  that  affiant  had  despaired  of  learning  the  residence 
of  said  Andi-ews,  when  a  son  of  said  Andrews,  a  young  man  of 
£ome  eighteen  years  of  age,  came  to  the  residence  of  affiant,  some 
three  weelis  since,  and  advised  him  that  his  father,  the  said  Wm. 
H.  Andrews,  now  resides  in  the  town  of  Spencer,  in  the  State  of 
Massachusetts  ;  that  thereupon  affiant  wrote  to  said  Andrews  in 
regard  to  the  matter  of  the  payment  of  said  note,  and  also  to  get 
from  said  Andrews  the  name  of  a  suitable  person  to  act  as  commis- 
sioner ;  and  that  within  the  last  three  days,  this  affiant  has  received 
a  letter  from  said  Andrews,  but  that  he  has  been  unable  to  procm'e 
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his  deposition  at  the  present  term  of  court  ;  but  that  affiant  will 
be  enabled  to  procure  it  before  the  next  term  of  this  court ;  that 
this  application  is  not  made  for  delay,  but  that  justice  may  done  ; 
and  that  said  Andrews  is  the  only  witness  within  the  knowledge  of 
this  affiant,  by  whom  the  payment  of  said  note  could  be  proved. 

The  court  overruled  the  motion,  and  defendant  excepted. 

There  was  a  trial  by  the  court,  and  the  issue  was  found  for  plain- 
tiff, whereupon  defendant  entered  his  motion  m  arrest  of  judgment, 
and  for  a  new  trial. 

These  motions  were  overruled. 

Judgment  rendered  for  $76.40,  debt,  and  $153.80,  damages  and 
costs. 

Defendant  appealed,  and  for  errors,  assigned  the  following : 

1st.  The  court  erred  in  trying  the  case  with  the  third  plea  un- 
answered. 

2nd.  The  court  erred  in  overruling  motion  for  continuance, 

3rd.  The  court  erred  in  rendering  the  judgment  aforesaid. 

B.  C.  Cook,  for  appellant. 
M.  B.  Light,  for  Appellee. 

Breese,  J.  The  point  made  on  the  mianswered  plea  is  disposed 
of  by  the  decision  of  this  court,  in  the  case  of  Pannelee  v.  Fische)', 
ante,  212.  As  to  the  diligence  used  to  obtain  the  testimony  the 
appellant  desired,  we  think  none  such  was  shown  as  to  justify  a 
continuance.  He  should  not  have  been  content  with  merely  writing. 
In  these  days  of  rapid  communication  and  cheap  traveling,  some- 
thing more  than  letters  and  inquiries,  will  be  required. 

This  case  was  tried  by  the  court  in  place  of  a  jury,  and  on  an- 
nouncing that  the  issue  was  foimd  for  the  plaintiff,  a  motion  for  a 
new  trial  and  in  arrest  of  judgment  was  interposed,  whicli  on  being 
overruled  after  argument  at  a  subsequent  day  of  the  term,  the  court 
pronounced  judgment  for  the  plaintiff  for  seventy-six  dollars  and 
forty  cents,  debt,  and  one  hundred  and  lifty-thrce  dollars 'and  eiglity 
centos,  damages. 

AVc  do  not  see  any  solid  objection  to  this.  The  court  had  pos- 
session of  the  whole  case,  and  it  was  hardly  worth  while  to  enter 
a  judgment  on  the  record,  when  a  motion  for  a  new  tilal  and  m 
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arrest  of  judgment  was  pending.  Not  imtil  the  latter  motion  had 
been  disposed  of,  could  the  court  regularly  cause  a  judgment  to  be 
entered.  The  court  had  full  power  to  render  a  perfect  judgment 
on  finding  the  issue  for  the  plaintiff. 

The  matters  of  the  special  plea  could  be  given  in  evidence  imder 
the  general  issue,  and  we  will  presume  they  were  in  evidence. 
Warner  v.  Crane,  20  111.  R.  151. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People,  on  the  relation  of  Jeliial  H.  Montgomery, 
Comj)lainants,  v.  James  G.  Barr,  Clerk  of  the  Court  of 
Common  Pleas  of  the  City  of  Aurora,  Respondent. 

APPLICATION  FOR  MANDAMUS. 

The  Court  of  Common  Pleas  of  the  city  of  Aurora  has  power  to  issue  final  pro- 
cess to  a  foreign  county. 

Where  local  courts  have  jiiri'sdiction  to  render  judgment,  they  may  issue  final 
process,  beyond  the  limits  of  theu"  original  jurisdiction,  to  aid  in  the  enforcing 
of  such  judgments. 

This  petition  by  Jehial  H.  Montgomery,  of  the  county  of  Kane, 
in  the  State  of  Illinois,  represents,  that  Lyman  E.  Montgomery, 
on  the  23rd  day  of  September,  A.  D.  1858,  in  vacation  after  the 
June  term  of  the  Court  of  Common  Pleas  of  the  city  of  Aurora, 
A.  D.  1858,  by  confession  before  Hon.  A.  C.  Gibson,  judge  of  the 
Court  of  Common  Pleas  of  the  city  of  Aurora,  recovered  a  judg- 
ment against  Robert  Jones  and  Peter  Jones,  for  the  sum  of  three 
hundred  and  forty-one  dollars  and  sixty-five  cents,  besides  costs,  in 
said  court.  That  said  judgment  was  regularly  and  legally  obtained, 
and  now  remains  in  full  force  and  effect,  and  unsatisfied.  That  an 
execution  has  issued  to  the  sheriif  of  Kane  county  to  serve,  and  has 
been  returned  by  said  sheriff,  unsatisfied. 

That  the  defendants  have  property  in  the  county  of  Kendall, 
liable  to  execution. 
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That  petitioner  is  now  the  owner  of  said  judgment,  the  same 
having  been  assigned  to  liim  by  the  plaintiff  in  said  judgment. 

That  on  the  4th  day  of  May,  A.  D.  1859,  he  went  to  the  office 
of  the  clerk  of  the  Court  of  Common  Pleas  of  said  city  of  Aiu'ora, 
aud  requested  him  to  issue  an  execution  upon  said  judgment,  di- 
rected to  the  sheriff  of  Kendall  count}-.  State  of  Illinois,  against 
the  soods  and  chattels,  lands  and  tenements  of  said  defendants  in 
said  judgment.  That  said  James  G.  Barr,  clerk  of  said  com't, 
then  and  there  refused  to  issue  said  execution,  directed  to  the  sheriff 
of  Kendall  county,  alleging  as  his  reason  for  so  refusing,  that  he 
had  no  authority  by  law  to  send  an  execution  out  of  the  county  of 
Kane.  By  reason  of  which  refusal  to  issue  said  execution,  the 
petitioner  is  prevented  from  having  satisfaction  of  the  said  judg- 
ment, as  he  is  lawfully  and  justly  entitled  to  have  of  the  property  of 
the  said  Robert  Jones  and  Peter  Jones,  in  said  county  of  Kendall. 

Wherefore  petitioner  praj^s  the  grant  of  a  writ  of  mandamus 
under  the  seal  of  this  court,  directed  to  the  said  James  G.  Barr, 
clerk  as  aforesaid,  commanding  him  as  such  clerk,  forthwith  to 
issue  an  execution  against  the  lands  and  tenements,  goods  and  chat- 
tels of  the  said  Robert  Jones  and  Peter  Jones,  in  the  usual  form  of 
^eri  facias,  dh'ected  to  the  sheriff  of  Kendall  county,  in  said  State, 
to  be  by  him  executed  in  due  form  of  law. 

In  this  case,  the  parties  agree  that  the  facts  stated  in  the  fore- 
going petition  are  correctly  stated,  and  that  the  same  are  truly  and 
correctly  stated,  and  shall  be  taken  and  considered  by  the  court, 
the  same  as  if  they  were  returned  by  said  Barr  to  an  alternative 
mandamus. 

It  was  agreed  that  all  informalities  shall  be  waived,  and  if  in  the 
opinion  of  this  comi,  the  law  authorizes  an  execution  to  be  issued 
to  a  foreign  county,  a  final  order  shall  be  made,  and  a  peremptory 
mandamus  shall  issue. 

R.  G.  MoNTONY  for  Petitioner. 

W.  T.  Burgess  for  Respondent. 

Breese,  J.  We  do  not  understand  that  the  case  to  which  referi 
ence  has  been  made  by  the  defendant,  T/ie  People  ex  relatione  Beebe 
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V.  S/vans,  18  111.  R.  361,  decides  the  question  presented  by  this 
record,  or  as  havmg  any  particular  bearing  on  it,  except  as  express- 
ing the  views  of  this  court  as  to  the  territorial  jurisdiction  of  such 
inferior  courts  as  may  be  established  by  the  General  Assembly  in 
the  cities  of  this  State,  in  pursuance  of  the  fii'st  section  of  the  fifth 
article  of  the  constitution. 

The  objection  which  prevailed  in  that  case  was,  that  by  the 
act  of  the  General  Assembly  the  grant  of  jurisdiction  was  not 
confined  to  the  city  hmits  of  La  Salle,  but  extended  to  the  towns 
of  La  Salle  and  Salisbury.  No  such  objection  is  made  here,  but  it 
is  objected  that  the  jurisdiction  being  confined  to  the  city  hmits  of 
Aurora,  final  process  cannot  issue  from  the  Court  of  Common 
Pleas  of  that  city  as  established  by  the  act  of  February  11,  1857, 
(Session  Laws  of  1857,  page  375,)  although  in  a  case  properly 
arising  within  its  acknowledged  jurisdiction. 

There  is  no  question  made,  nor  can  there  be,  that  the  judgment 
ID  this  case  was  rendered  by  the  Court  of  Common  Pleas  of  Au- 
rora city,  in  a  case  not  within  the  jurisdiction  of  that  court.  It  is 
confessed,  that  the  court  had  jurisdiction  to  render  the  judgment, 
and  yet  it  is  insisted  with  an  appearance  of  earnestness,  that  there 
the  power  of  the  court  ended — that  although  there  is  given  to  it 
by  clear  anc'  express  enactment  the  same  power  and  authority  and 
jurisdiction,  and  the  clerk  required  to  perform  the  same  duties  as 
the  clerk  of  the  Circuit  Court — and  all  its  orders,  judgments  and 
decrees  to  be  enforced  and  collected  in  the  same  manner  as  are 
those  of  the  Circuit  Court,  a  judgment  of  that  court  cannot  be 
enforced  or  collected,  unless  the  debtor  shall  have  real  estate  or 
goods  and  chattels  within  the  city  limits. 

This  certainly  cannot  be  the  meaning  of  the  act,  for  if  it  were 
so,  its  passage  would  tend  but  in  a  very  slight  degree,  to  benefit 
the  city  and  its  business  people,  or  meet  their  wants.  Designed, 
as  those  courts  are,  to  settle  and  dispose  of  the  htigation  arising  in 
the  cities,  they  would  fall  far  short  of  the  object,  if  a  successful 
suitor  in  that  court  must  stop  on  the  recovery  of  his  judgment. 
We  hold,  the  court  having  proceeded  to  judgment  in  a  case  prop- 
erl}'  arismg  within  its  jurisdiction,  can  never  be  deprived  of  that 
jurisdiction. 

When  jurisdiction  has  once  attached,  it  continues  necessarily,  and 
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all  the  powers  requisite  to  give  it  full  and  complete  effect,  can  be 
exercised,  until  the  end  of  the  law  shall  be  attained. 

We  do  not  wish  to  be  understood  as  saying  that  this  court  has 
jiu'isdiction  to  issue  original  process  to  be  executed  without  the 
limits  of  the  city,  but  we  do  say,  where  such  process  has  been 
regularly  issued  and  executed  within  those  limits,  the  court  cannot 
pause  or  be  arrested  in  carrjdng  out  its  jurisdiction  to  jutlgment 
and  execution,  and  the  clerk  can  and  should  on  application  being 
made,  issue  that  process  to  any  county  in  the  State,  the  same,  in 
all  respects,  as  the  clerk  of  the  Circuit  Court. 

This  power  accorded  to  that  court,  local  1  hough  it  be,  by  no 
means  takes  from  its  character  as  a  court  of  inferior  jurisdiction. 
It  is  such  a  court,  but  in  the  exercise  of  its  admitted  and  conceded 
jurisdiction,  it  has  all  the  power  the  Circuit  Court  of  Kane  county 
has,  for  the  exercise  of  the  jurisdiction  conferred  upon  that  comt. 
Its  power  to  issue  final  process  to  a  foreign  county  is  not  denied, 
neither  can  it  be  denied  to  the  Court  of  Common  Pleas  of  the  city 
of  Aurora. 

A  peremptory  mandamus  will  be  awarded. 

PereiivptorTj  mandamus  awarded. 


Talmadge  Stevens,  Appellant,  v.  Leonidas  C.  Bradley  ,for 
the  use  of  B.  T.  Hunt,  Appellee. 

APPEAL  FROM  COOK. 

Where  a  jiarty  sold  merchandize,  receiving-  part  pay  in  real  estate,  the  residue  to 
be  paid  by  indorsed  notes,  if  the  vendor  takes  noten  ■^'ithout  an  indoreement, 
and  expresses  satisfaction  with  them,  the  vendor  cannot  afterwards  recover  of 
the  purchaser  the  amount  paid  by  said  notes. 

If  any  recovery  could  be  had,  it  would  only  be  iipon  .•*  cancellation  of  or  return 
to  the  purchaser,  at  or  before  trial,  of  the  notes  given  ;  the  return  after  the 
trial  would  be  too  late. 

I'liis  action  Avas  assumpsit,  commenced  in  the  Cook  Circuit  Court 
by  attachment. 

The  declaration  contains  two  counts  upon  a  special  executory 
contract  for  the  sale  of  goods,  and  the  common  counts. 
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The  first  special  count  "was,  in  substance,  that  on  the  29th  day 
of  December,  1856,  in  consideration  that  the  plaintiff,  at  the  re- 
quest of  defendant,  would  sell  and  deliver  to  defendant  a  certain 
quantity  of  goods,  viz  : — all  and  smgular  the  entire  stock  of  boots 
and  shoes,  then  beuig  in  a  certain  building,  occupied  b}'  plaintiff, 
in  the  city  of  Chicago,  at  a  price  then  agreed  upon,  of  six  thousand 
eight  hundred  and  forty-one  dollars,  and  seven  cents,  the  said  de- 
fendant undertook,  etc.,  to  pay  for  said  goods  by  forthwith  convey- 
ing to  plaintiff  his  (defendant's)  mterest  m  certam  real  estate,  situate 
in  Chicago,  Avith  a  certain  builtling  thereon,  for  five  thousand  dol- 
lars of  the  price  of  said  goods,  and  by  also  making  and  procuring 
within  one  week  from  that  time,  nine  promissory  notes,  dated  this 
25th  December,  1856,  made  by  defendant,  and  indorsed  by  one  A. 
M.  Tucker  of  Beaver  Dam,  "Wisconsin,  pa^'able  to  the  order  of 
plaintiff — the  first  of  said  notes  to  be  for  two  hundred  dollars,  pay- 
able in  two  months  from  date  ;  the  second  for  the  same  sum  in 
three  months  ;  the  third  for  the  same  sum  in  four  months  ;  the 
fourth  for  the  same  sura  in  five  months  ;  the  fifth  for  the  same  sum 
in  six  months  ;  the  sixth  for  the  same  smn  m  seven  months  ;  the 
seventh  for  the  same  sum  in  eio-ht  months :  the  eijjhth  for  the  same 
sum  in  nine  months  ;  the  ninth  for  the  siun  of  two  hmidred  and 
forty-one  dollars  and  seven  cents,  payable  in  ten  mouths  from  said  ^ 
date.  That  on  the  29th  December,  1856,  the  plaintiff,  mider  said 
agi-eement  delivered  the  said  goods  to  defendant,  and  defendant 
couvej^ed  to  plaintiff  said  real  estate  and  building.  That  after  the 
lapse  of  one  week  the  plaintiff  requested  the  defendant  to  make 
and  procm'e  to  be  indorsed,  and  deliver  to  plaintiff  said  nine  promis- 
sory notes  ;  that  defendant  refused,  and  did  not  then  or  at  any 
other  tune  deliver  said  notes,  or  any  or  similar  notes  to  plaintiff, 
and  by  reason  thereof  plauitiff"  had  been  deprived  of  the  use  and 
benefit  of  said  notes. 

The  second  count  is  like  the  first,  except  that  it  is  averred  that 
the  said  nine  promissory  notes  were  to  be  delivered  to  plaintiff'  on 
or  before  the  29th  day  of  December,  1856,  and  that  it  was  there- 
after agreed  that  if  plaintiff  would  deliver  the  possession  of  said 
goods,  that  defendant  would  procure  and  deliver  said  notes  indorsed 
by  Tucker  within  one  week  ;  breach  the  same  as  first  count. 

The  defendant  pleaded  the  general  issue  and  a  plea  of  set-off. 
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To  which  last  meutioued  plea  the  plaintiff  replied  by  traversing  the 
indebtedness. 

On  the  9th  day  of  January,  1858,  the  cause  was  tried  before  the 
(;ourt  and  a  jury,  Manieeke,  Judge,  presiding. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  following  in- 
structions to  the  jury : 

1st.  If  the  jury  believe,  from  the  evidence,  that  the  sale  of  goods 
mentioned  in  the  declaration,  was  made  as  agreed  in  the  declara- 
tion, and  that  the  nine  notes  were  by  the  terms  of  that  contract  of 
sale,  to  be  made  and  dehvered  in  one  week  alleged  in  the  declara- 
tion, and  that  said  contract  was  broken  on  the  part  of  the  defend- 
ant, and  that  said  notes  were  not  made  and  dehvered  as  agreed 
upon,  not  any  of  them,  within  the  period  agreed  upon,  then  the 
jury  are  to  find  for  the  plaintiff^  and  the  sale  is  to  be  treated  as  a 
cash  sale,  and  the  measure  of  damages  is  the  simi  total  of  all  the 
notes  so  agreed  to  be  delivered,  %vith  interest  from  and  after  the 
lapse  of  the  day  when  the  contract  was  to  have  been  performed. 

2nd.  If  the  jury  believe,  from  the  evidence,  that  Stevens  was  to 
give  his  own  notes  indorsed  by  Tucker,  within  the  time  stated  in 
the  declaration,  for  $1,841.07,  to  Bradley,  that  Stevens  failed  to 
give  these  notes  as  agreed,  the  jury  must  find  for  the  plaintiff"  and 
treat  the  sale  as  a  cash  sale,  and  assess  the  plaintiff's  damages  at 
the  amount  for  which  the  notes  were  to  be  given,  with  interest  on 
that  amount  from  the  time  when  the  contract  was  broken. 

3rd.  If  the  jury  find,  from  the  evidence,  that  the  notes  given  by 
the  defendant  to  the  plaintiff  were  within  the  power  and  control 
of  the  plaintift'  to  be  surrendered  up  and  canceled,  and  have  not 
been  transferred,  then  the  rights  of  the  plaintiff'  are  not  to  be 
prejudiced,  if  he  is  entitled  to  recover  on  the  evidence,  by  a  failure 
to  tender  them  to  the  defendant  at  this  moment. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jurt 
as  follows,  which  the  court  refused  to  do  : 

"  That  imless  the  jury  believe,  from  the  evidence,  that  the  note.* 
given  to  Bradley  by  Stevens  were  delivered  back  to  Stevens  before 
the  commencement  of  this  suit,  then  they  will  find  for  the  defend- 
ant. 

"  That  unless  the  jury  beUeve,  from  the  evidence,  that  the  notes 
made  by  Stevens  and  delivered  to  Bradley,  were  dehvered  or  tend- 
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ered  to  Stevens  before  or  at  the  trial  of  this  cause,  they  will  find 
for  the  defendant. 

"  That  if  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
in  this  case,  transferred  or  parted  with  the  notes,  they  will  find  for 
the  defendant." 

The  jury  found  for  the  plaiutifi"  and  assessed  his  damages  at  one 
thousand  nine  hundred  fifty-one  dollars  and  fifty-three  cents. 

The  defendant's  counsel  thereupon  moved  the  court  for  a  new 
trial,  which  motion  the  com't  overruled. 

The  defendant  prayed  this  appeal. 

SoATES,  McAllister  &  Jewett,  for  Appellant. 
Mather  and  Tatt,  for  Appellee. 

Walker,  J.  The  appellant  urges  a  reversal  of  the  judgment 
in  this  case,  because  he  was  not  in  default  when  the  suit  was  insti- 
tuted. The  evidence  shows  that  appellee  sold  to  appellant  a  stock 
of  merchandise  and  received  as  a  portion  of  the  consideration  real 
estate,  and  was  to  receive  the  balance  in  notes,  with  Tucker  as 
security,  due  at  diiferent  times,  from  two  to  ten  months  from  the 
date  of  the  sale.  But  by  some  subsequent  arrangement,  he  re- 
ceived appellant's  notes  for  the  amount,  to  be  held  until  the  others 
were  procured. 

Porter  testified,  at  the  time  of  the  purchase  it  was  agreed  that 
the  notes  were  to  be  given,  with  Tucker  as  security,  within  a  week 
from  that  time. 

Thomas  testifies,  that  appellant  was  to  give  Tucker's  notes  in- 
dorsed by  himself,  and  that  he  stated,  that  he  expected  to  receive 
them  by  the  time  the  invoice  was  completed.  But  that  the  notes 
were  not  received  until  after  appellant  had  gone  to  New  York,  and 
about  the  7th  of  Januarj^,  and  that  witness  showed  them  to  appel- 
lee, and  asked  if  he  should  send  them  to  New  York  for  appellant's 
indorsement,  when  appellee  said  that  when  appellant  left  it  was 
arranged  that  he  should  indorse  them  on  his  return  ;  and  appellee 
also  stated  that  the  notes  were  satisfactory,  and  he  then  received 
them.  Appellee  also  informed  the  witness  that  before  appellant 
left  he  had  executed  his  notes,  which  he  was  to  hold  imtil  the  others 
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were  arranged,  and  the  witness  learned  from  him  that  these  notes 
were  ui  bank.  This  witness  also  testifies,  that  when  appellant  re- 
turned from  New  York  he  said  to  appellee  that  he  was  ready  to  do 
as  he  agreed,  as  to  giA^ng  his  endorsement  on  Tucker's  notes,  and 
taking  up  his  own.  That  appellee  said  but  little  on  that  occasion. 
It  does  not  appear  that  any  of  these  notes  were  returned  before  or 
at  the  trial.  The  evidence  of  this  witness  is  uncontradicted  and  he 
stands  unimpeached. 

Whatever  may  have  been  the  first  arrangement  between  the 
parties,  we  think  it  evident  that,  when  appellee  received  the  notes 
of  appellant  he  then  was  to  hold  them  mitil  appellant's  return  from 
New  York,  when  these  notes  were  to  be  exchanged  for  those  of 
Tucker  indorsed  by  appellant.  And  when  appellant  oflered  to 
indorse  them,  he  had  fully  performed  his  part  of  the  agreement. 
If  such  had  not  been  the  arrangement,  it  is  unaccountable  why  he 
should  have  expressed  satisfaction  with,  and  why  he  received 
Tucker's  notes.  It  is  also  a  pregnant  fact,  that  the  notes  of  ajipel- 
lant  were  placed  in  the  bank  for  collection  by  Hunt,  who  must 
have  received  them  from  appellee.  We  are  at  a  loss  to  perceive 
any,  even  the  slightest  grounds  to  insist  upon  a  recovery,  when  he 
was  holding  the  notes  of  Tucker  for  the  amount  of  his  claim,  and 
had  parted  with  the  notes  of  appellant,  for  the  same  amount,  to 
Hunt,  who  had  placed  them  in  the  bank  for  collection.  He  know- 
ingly and  understandingly  accepted  Tucker's  notes,  and  although 
it  may  have  been  after  the  day,  and  the  notes  may  not  have  been  in 
the  form  jireviously  agreed  upon,  by  the  acceptance,  he  waived  the 
right  of  objecting  to  the  notes  as  not  being  in  compliance  with  the 
contract.  He  should  have  refused  to  receive  them — but  neglecting 
to  do  so  he  cannot  be  heai-d  to  say  the  appellant  has  failed  to  per- 
form his  part  of  the  agreement,  or  that  the  notes  are  insufficient. 

Even  if  the  appellant  had  failed  to  comply  on  his  part,  a  recovery 
could  not  be  had  for  the  balance  of  the  price  of  the  goods,  without 
a  surrender  and  cancellation  of  these  notes.  It  might  have  been 
sufficient  to  have  done  so  on  the  trial  before  the  case  was  submitted 
to  the  jury  ;  but  that  was  not  done,  and  having  failed  to  do  so,  the 
court  should  have  excluded  the  appellee's  evidence  on  the  motion 
made  for  that  purpose.  Nor  has  the  error  been  cured  by  surrend- 
ermg  them  in  court  after  the  jury  had  returned  their  verdict 
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Harris  v.  Johnston,  3  Cranch,  311.  The  notes  in  this  case,  when 
the  action  was  brought  and  until  the  first  trial  in  this  case,  were  in 
the  hands  of  Swift,  a  banker,  and  deposited  there  by  Hunt  for  col- 
lection. They  do  not  appear  to  have  been  under  the  power  or 
control  of  appellee,  but  rather  under  that  of  Hunt,  but  Avhether  he 
held  them  by  indorsement  or  as  collateral  security  does  not  appear 
from  the  evidence.  The  evidence  therefore  did  not  warrant  the 
giving  the  plaintiff's  third  instruction.  And  the  instructions  that 
in  case  the  jury  fomid  for  the  plaintiff  that  they  should  give 
interest  from  the  date  of  the  sale  were  erroneous,  as  this  was  a  sale 
on  credit,  and  mitil  the  time  of  the  credit  expired,  no  interest  was 
chargeable,  even  if  the  appellee  had  a  right  to  maintain  this  action. 
The  judgment  of  the  coui't  below  must  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 


Gardner  P.  Comstock,  Appellant,  v.  Julius  Ward,  Appellee. 

APPEAL  FROM  KANKAKEE. 

A  verbal  contract,  not  to  be  performed  within  a  year,  will  not  sustain  an  action. 
The  statute  of  frauds,  etc.,  is  presumed  to  have  been  pleaded  in  an  action  before 
a  justice  of  the  peace. 

This  was  an  appeal  from  a  justice,  commenced  November  3rd^ 
1858. 

Justice's  transcript  shows  that  suit  was  brought  on  book  account 
for  $100. 

Verdict  in  Circuit  Court,  $70,  for  plaintiff;  motion  for  new  trial 
overruled,  and  judgment  upon  the  verdict. 

The  suit  was  brought  to  recover  for  work  and  labor,  wood,  rails, 
posts,  hay,  and  damages  for  the  breach  of  a  contract  for  letting 
f'.rty  acres  of  land  by  defendant  to  plaintiff. 

Alexander  Ward  testified,  that  he  was  brother  of  plamtiff*  and 
that  plaintiif  and  defendant  stated  over  the  contract  to  him  in  re- 
lation to  defendant's  letting  plaintiff  said  land,  and  that  it  was  as 
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follows  :  that  defendant  was  to  let  plaintiff  have  the  land  for  one 
year  on  shares,  the  plaintiff  to  do  all  labor,  and  give  one-half  the 
crops  to  defendant ;  would  have  house  empty  as  soon  as  he  could 
get  family  out  that  was  then  in  the  house  ;  the  year  for  which  the 
land  was  let,  was  to  commence  running  from  the  time  plaintiff 
moved  into  thehouse  which  it  was  expected  would  be  about  a  week ; 
contract  took  place  about  fore  part  of  August,  1858  ;  family  in  the 
house  did  not  move  out  for  several  weeks  after  making  of  contract, 
and  not  until  Comstock  sold  the  land.  Drawing  the  posts,  rails, 
hay  and  wood  on  to  the  land,  was  all  done  in  pursuance  of  the 
contract.  Witness  knows  of  no  claims  of  plaintiif,  except  those 
o-rowing  out  of  the  contract.  The  contract  was  an  oral  one  :  there 
were  no  wiitings  connected  with  it. 

Defendant  asked  the  court  to  give  the  following,  among  other 
mstructions,  to  the  jmy  : 

3.  If  the  jury  beheve,  from  the  e\ddence,  that  the  full  completion 
of  the  contract  sued  on  was  not  to  be  performed  within  the  space 
of  one  year  from  the  making  of  such  contract,  then  no  action  can 
be  maintained  on  such  contract,  unless  some  writing  was  made  and 
signed  by  the  party  to  be  charged  therewith,  upon  which  the  action 
was  brought.  If  the  plaintiff  has  proved  no  demand  except  such 
as  depended  upon  a  parol  contract  not  to  be  performed  within  a 
year,  he  cannot  recover  upon  them,  and  the  law  is  for  the  defendant. 

The  court  refused  to  give  the  said  instruction,  and  defendant  ex- 
cepted. 

B.  C.  Cook,  for  Appellant. 

W.  K.  McAllister,  for  Appellee. 

Breese,  J.  This  action  was  commenced  before  a  justice,  and  tried  I 
on  appeal  de  novo,  in  the  Chcuit  Court.  AVe  are  satisfied  the  con- 
tract proved  was  in  relation  to  an  interest  in  land,  and  was  not  to 
be  performed  within  one  year  from  the  time  of  making  it,  and 
therefore  the  third  instruction  asked  by  the  defendant  should  have 
been  given,  as  it  docs  substantially  declare  the  hnv  of  the  case. 

In  a  justice's  court,  it  is  presumed  the  statute  is  pleaded. 

The  judgment  is  reversed. 

Judgment  reversed. 
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Nicholas  Granjang,  Plaintiff  in  Error,  v.  Margaret  Merkle, 

{Defendant  in  Error. 
.KKOKXOCOOK. 

To  I'eeover  costs  in  an  action  against  an  executor  or  administrator,  there  should 

be  proof  of  a  compliance  with  the  requisitions  of  the  statute  in  that  regard. 

Averments  to  that  effect  need  not  be  made  in  the  declaration. 
A  court  of  general  jurisdiction  will  be  presumed  to  have  acted  upon  the  necessary 

evidence. 
If  an  administrator  is  sued  before  the  expiration  of  the  year,  he  can  plead  the 

fact ;  the  declaration  need  not  make  the  averment  that  a  year  has  lapsed. 
Execution  should  not  be  awarded  against  administrators. 

This  was  an  action  of  assumpsit  by  an  administratrix  against  an 
executor.  The  plea  was  the  general  issue.  There  was  a  trial  and 
judgment  for  Merkle  as  administratrix,  against  Granjang  as  execu- 
tor. The  judgment  was  for  $236.25  and  costs,  with  an  award  of 
execution  against  Granjang,  as  executor. 

A .  WiNDETT,  for  Plaintiff  m  Error. 

NissEN  &  Burgess,  for  Defendant  in  Error. 

Walker,  J.  It  is  insisted  that  to  entitle  a  plaintiff  to  recover  hia 
costs  agauist  an  executor  or  administrator,  there  should  be  an  aver- 
ment in  the  declaration  that  the  claim  sued  for  had  been  presented 
in  proper  time  for  allowance  in  the  Probate  Court,  and  that  a  de- 
mand had  been  made  for  the  debt  before  suit  was  brought.  In 
support  of  this  position,  some  portion  of  our  statute  of  Wills  has 
been  referred  to.  The  95th  section,  page  557,  R.  S.  1845,  requii-es 
executors  and  administrators  to  fix  upon  some  term  of  the  Probate 
Com-t,  withhi  nine  months  after  obtaining  letters,  for  the  settlement 
and  adjustment  of  all  claims  against  the  estate  of  decedent ;  and  it 
enacts  in  a  proviso,  "  That  estates  shall  be  answerable  for  the  costs 
on  the  claims  filed  at  or  before  said  term,  but  not  after."  And  the 
101st  section  provides  that,  "  No  action  shall  be  maiutaiuable 
against  any  executor  or  admiuistrator  for  any  debt  due  from  the 
testator  or  intestate,  until  the  expiration  of  one  year  after  the  tak- 
ing out  of  letters  testamentary  or  administration,  except  as  herein 
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excepted ;  nor  shall  any  person  suing  after  that  tune,  recover 
costs  against  such  executor  or  administrator,  unless  a  demand 
be  proved  before  the  commencement  of  such  suit ;  but  in  all  other 
cases,  both  executors  and  administrators  shall  be  hable  to  paj^  costs, 
as  other  persons."  It  is  believed  that  these  are  the  only  provisions 
of  our  statute  having  any  bearing  on  this  question  ;  and  they  onlj? 
entitle  plaintiffs  to  recover  costs  against  executors  and  administra- 
tors, upon  a  comphance  Avith  these  provisions.  At  common  law, 
neither  plaintiffs  nor  defendants  were  entitled  to  recover  costs.  The 
whole  question  of  costs  in  courts  of  law,  is  regulated  and  governed 
by  statute.  But  since  costs  were  given  by  statute,  the  form  of  the 
pleadings  has  remained  the  same  as  before,  they  do  not  aver  that 
the  party  is  entitled  to  or  prays  judgment  for  costs  ;  but  courts 
have  always  treated  them  as  incident  to  the  judgment  in  the  case, 
and  have  given  them,  when  authorized  by  the  statute,  without  ref- 
erence to  the  form  of  the  pleadings.  It  would  be  necessary,  to 
authorize  the  court  to  render  a  judgment  for  costs  against  an  execu- 
tor or  administrator,  that  there  should  be  proof  of  a  compliance 
with  the  statutory  provisions.  And  in  support  of  a  judgment  of  a 
court  of  general  jurisdiction,  the  law  presumes  that  the  court  acted 
upon  the  necessary  evidence.  We  are  of  opinion  that  there  is  no 
weight  in  the  objectio)i  that  these  averments  were  not  made  in  the 
declaration  in  this  case. 

It  was  insisted  that  the  declaration  should  have  contained  an  i 
averment,  that  one  year  had  expired  after  letters  testamentary  were  • 
gi-anted  to  defendant,  before  this  suit  was  brought.  The  language ; 
used  is  almost  precisely  that  adopted  by  the  legislature  in  the  statute  •. 
of  Frauds  and  Perjuries,  where  it  is  provided  that  no  action  shall  be 
brought  whereby  to  charge  any  executor  or  administrator  on  any 
agreement  to  answer  for  any  debt  out  of  his  own  estate,  or  to  charge 
any  person  on  an  agreement  for  the  debt,  default,  or  miscarriage  ol 
another  person,  unless  the  agreement,  or  some  memorandum  thereoj 
shall  be  in  writing,  and  signed  by  tlie  party  to  be  charged.  An( 
yet,  it  has  never  been  the  practice  to  require  the  plaintitf  suing  on  I 
such  agreements,  to  aver  that  the  agreement  was  in  writing,  ii 
cases  where  the  same  woidd  be  binding  independent  of  that  statute^ 
Gould  PL,  chap.  4,  sec.  43,  p.  191.  Statutes  of  hniitation  are  al 
nearly  in  the  same  language,  and  it  has  always  been  held  that  to  hi 
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available  as  a  defense  it  must  be  pleaded.  1  Chitty  PI.  515.  It  is 
also  a  general  rule  of  pleading,  that  it  is  not  necessaiy  for  either 
party  to  allege  more  than  will  constitute  pnma  facie  a  sufficient 
cause  of  action  or  defense.  Gould  PL,  chap.  3,  sec.  193  ;  1  Saund- 
ers, 299.  In  this  case,  the  plaintiff  by  her  declaration  yrimafade 
shows  a  right  to  recover,  as  clearly  and  fully  as  in  a  case  Ijarred  by 
the  statute  of  limitations,  or  ui  a  case  prohibited  by  the  statute  of 
Frauds  and  Perjmies.  This  provision,  hke  the  others,  is  intended 
for  the  benefit  of  the  executor  or  administrator,  and  it  is  intended 
to  exempt  him  from  being  harrassed  and  vexed  with  suits  and  costs, 
until  he  shall  have  had  time  to  convert  the  estate  into  money.  If 
he  desires  to  avail  himself  of  this  privilege,  he  must  plead  and  rely 
upon  the  statute. 

It  is  assigned  for  error  that  the  judgment  awards  execution.  It 
has  been  repeatedly  held  by  this  court  that  such  judgments  against 
executors  and  administrators  are  erroneous.  Welsh  v.  Wallace^  3 
Gilm.  R.  497,  and  cases  cited. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  "«dth  the 
costs  of  .this  writ  of  error,  and  a  judgment  will  be  entered  in  this 
coiu't  in  favor  of  ISIerkel  and  against  Granjaug,  as  executor,  for  the 
amount  of  the  verdict,  for  $236.25,  with  interest  thereon  from  the 
28th  day  of  December,  1855,  and  costs  in  the  Circuit  Court,  to  be 
paid  in  due  course  of  admhiistratiou. 

Judgment  reversed. 


William  Senior,  Plaintiff  in  Error,  v.  Alexander  Brebnor 
d  al.^  Defendants  in  Error. 

error  to  PEORIA. 

A  mechanics'  lien  cannot  be  sitstained  on  a  contract,  which  does  not  contain  a 
provision,  that  the  work  shall  be  completed  within  three  years. 

This  was  a  petition  for  a  mechanics'  hen,  filed  in  the  Peoria  Cir- 
cuit Court,  alleging  a  verbal  contract  made  on  5th  December,  1854, 
to  furnish  materials  and  erect  a  building  in  the  town  of  Peoria. 
There  was  a  trial  by  jury,  and  a  verdict  found  for  the  defendant-*, 
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in  the  court  below.    The  petitioner  i'n  the  court  below  sued  out  thig 
writ  of  error. 

C.  C.  Bonnet,  for  Plaintiff  in  Error. 

Manning  &  Merriman,  and  J.  K.  Cooper,,  for  Defendants  Ji 
Error. 

Walker,  J.     The  contract  upon  which  this  proceeding  is  based, 
to  enforce  a  mechanics'  lien,  contains  no  provision  that  the  work 
shall  be  completed  within  the  period  of  three  years.     Under  tho  ] 
statute,  such  a  provision  is  necessary  before  the  hen  can  attach. 
See  Cook  v.  Heald,  p.  425,  and  Cook  y.Vreeland,  p.  431,  of  vol.  211 
of  111.  R.,  where  the  same  pomt  is  presented  and  so  decided.     Thisi 
proceeding  is  in  derogation  of  the  common  law  and  of  common  i 
right,  and  persons  to  avail  themselves  of  the  benefit  of  the  statute, 
must  bring  themselves  within  its  provisions.     The  act  confers  spe- 
cial privileges  upon  a  particular  class  of  citizens,  and  it  should  not  I 
be  extended  beyond  the  cases  for  which  it  has  made  provision. 

The  judgment  must  be  affirmed,  and  the  bill  dismissed. 

Decree  affirmed. 


Nancy  J.  Turney  and  William  A.  Turney  et  al.,  children  of  : 
John  Turney,  deceased,  who  sue  by  their  next  friend, 
Appellants,  v.  Alexander  Young,  Appellee. 

APPEAL  FROM  JO  DAVIESS. 

If  land  is  sold  on  execution,  in  the  lifetime  of  the  defendant,  but  after  his  death  it 
is  redeemed  by  a  judg-ment  creditor,  it  becomes  the  estate  of  the  decedent,  and  '' 
the  title  is  vested  in  his  heirs  at  law.     The  proceeds  of  redemption  from  sale,  are 
received  by  the  officer  as  a  first  bid,  to  be  advanced  upon  by  others,  the  land 
remaining,  as  the  property  of  the  judgment  debtor. 

To  divest  the  heirs,  they  must  have  notice  of  some  proceeding  against  them,  for 
such  purpose. 

The  revival  of  a  judgment  against  the  administrator,  does  not  create  such  a  lion 
against  the  real  estate  of  the  deceased,  as  that  a  ^.  fa   can  issue  for  its  sale. 

•    This  is  an  action  of  ejectment  by  the  appellants  against  the  ap- 
pellee, for  the  east  or  upper  half  of  lot  No.  5,  between  Main  and 
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Diagonal  streets,  commenced  in  the  Jo  Daviess  Circuit  Court,  on 
March  9th,  1854. 

The  second  trial  resulted  in  a  judgment  for  the  defendant.  From 
this  judgment  the  plaintiffs  below  appeal  to  this  court. 

The  bill  of  exceptions  contains  an  agreed  statement  of  facts,  as 
follows  : 

1.  That  John  Tm'ney,  the  ancestor  of  the  plaintiffs,  was,  on 
March  29th,  1842,  and  for  several  years  prior  thereto,  the  owner 
in  fee  of  an  undivided  half  of  the  lot  aforesaid.  Andrew  Maurer 
being  his  co-tenant. 

2.  The  plaintiffs  are  the  only  heirs  of  the  said  John  Turney. 

3.  That  the  defendant,  Young,  was  at  the  time  of  the  commence- 
ment of  the  suit,  and  for  six  years  prior  thereto,  in  possession  of  the 
east  or  upper  half  of  said  lot. 

4.  The  said  Young  has  paid  the  taxes  thereon. 

5.  November  19th,  1842,  Stewart  &  Brown  recovered  a  judg- 
ment against  the  said  John  Turney,  for  the  sum  of  $128.47,  in  the 
Cu'cuit  Court  of  Jo  Daviess  county,  which  said  judgment  was  in 
all  respects  regular. 

6.  On  December  23rd,  1842,  a  regular  execution  was  issued  upon 
said  judgment,  and  returned  by  order  of  plaintiffs  unsatisfied,  ISIarch 
23,  1843.  The  said  defendant  being  then  sheriff  of  said  county 
of  Jo  Daviess. 

7.  March  9th,  1844,  the  said  John  Turney  died  intestate,  and  on 
March  18th,  1844,  administration  was  granted  upon  his  estate  to 
his  widow,  Nancy  J.  Turney,  which  administration  remauis  unre- 
voked. 

8.  On  March  29th,  1845,  the  following  notice  was  served  upon 
the  said  Nancy  J.  Turney  : 

To  Mrs.  Nancy  J.  Turney,  administratrix  of  John  Turney,  deceased  : 

You  are  hereby  notified,  that  in  the  lifetime  of  the  said  John  Turney,  William 
S.  Stewart  and  Peter  L.  Brown  recovered  a  judgment  against  him  for  one  hun- 
dred and  sixty  dollars,  debt,  to  be  satisfied,  with  §128.47,  damages  and  costs,  at 
the  October  term,  A.  D.  1842,  of  the  Jo.'  Daviess  Circuit  Court,  Illinois.  Execu- 
tion was  issued  thereon  within  one  year  thereafter,  and  returned  unsatisfied,  and 
the  plaintiffs  will  apply  for  an  execution  thereon  at  the  expiration  of  three  months 
from  the  service  of  this  notice,  according  to  the  statute  in  such  cases  made  and 
provided.  A.  L.  HOLMES. 

Gfalem,  March  18,  1845.  Attorney  for  Stewart  and  Braum. 
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9.  On  June  30th,  1845,  an  execution  issued  upon  the  judgment 
aforesaid  against  the  land  and  tenements  of  the  said  John  Turney, 
deceased,  which  said  execution  was,  on  July  25th,  1845,  levied 
upon  the  real  estate  in  question,  subject  to  the  said  widow's  right 
of  dower. 

10.  On  August  20th,  1845,  the  said  property  was  sold  under 
said  execution  to  Henry  Clymo,  and  certificates  of  purchase  issued 
to  him  in  due  form. 

11.  Clymo  assigned  his  certificates  of  purchase  to  Orin  Smith. 

12.  On  March  29th,  1842,  A.  P.  Gates  recovered  a  judgment 
against  said  John  Turney,  for  the  sum  of  one  hundred  and  sixty-- 
one  dollars  and  sixty-five  cents.  No  execution  issued  upon  this 
judgment  within  a  year  from  its  rendition.  On  September  7th, 
1846,  a  scire  facias  issued,  and  was  served  upon  the  said  Nancy  J. 
Tmiiey,  administratrix,  etc.,  reciting  the  amount  of  the  original 
judgment  as  one  hundred  and  eighty  dollars  and  forty-six  cents. 
Mr.  Bradley,  the  clerk,  sweai"s  that  this  was  a  mistake  and  points 
out  how  it  occurred,  and  states  at  the  same  time  that  the  judgment 
on  March  29th,  1842,  was  the  only  judgment  rendered  in  said  court 
in  favor  of  said  Gates,  against  the  said  Turney.  On  October  27th, 
1846,  judgment  of  revivor  was  entered  for  the  sum  of  one  hundi'ed 
and  eighty  dollars  and  forty-six  cents.  An  execution  issued  on  said 
revived  judgment,  on  October  27th.  1846,  which  was  levied  upon 
the  premises  in  controversy.  Under  this  judgment  and  execution, 
there  was  a  redemption  from  the  sale,  under  the  Stewart  and  Brown 
judgment,  and  the  redemption  money  was  received  by  Orin  Smith, 
the  assignee  of  the  certificates  of  purchase  as  aforesaid.  DupHcates 
of  certificates  of  redemption  Avere  executed  and  deUvered  to  Alex- 
ander Young,  purchaser  under  the  redemption  sale. 

13.  On  January  28th,  1847,  the  sherifl"  of  Jo  Daviess  county 
executed  and  delivered  to  Alexander  Young,  the  defendant,  a  shcr-  ' 
ifis'  deed  for  the  premises  in  controversy. 

14.  At  the  July  term,  1846,  a  partition  was  had  of  the  whole  i 
lot   in   question,    at   the   suit   of  Nancy  J.  Turner,  and   against  4 
Andrew  Maurer  and  others,  assigning  to  the  heirs  of  the  said  \ 
Turney,  the  cast  or  upper  half  of  said  lot  No.  5,  as  hereinbefore 
described. 

15.  At  the  December  term,  1850,  of  the  Supreme  Comi;,  the 
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Baid  judgment  in  the  case  of  Gates  against  Turney,  Admistratiix, 
was  reversed  and  remanded  for  further  proceedings.  12  111.  E.  p. 
141,  142. 

This  is  all  the  evidence  in  the  cause. 

The  court  found  the  issue  for  the  defendant. 

The  plaintiffs  moved  for  a  new  trial,  which  was  overruled,  and 
an  exception  taken. 

The  errors  assigned  are  as  follows  : 

1.  The  court  erred  in  finding  the  issue  for  the  defendant. 

2.  The  court  erred  in  overruling  the  plaintiff's  motion  for  a  new 
trial. 

3.  The  court  erred  in  rendering  a  judgment  for  the  said  defend- 
ant, when  by  the  laws  of  the  land  such  judgment  ought  to  have 
been  for  the  said  plaintiffs. 

W.  A.  Turkey,  and  R.  S.  Blackwell,  for  Appellants. 

B.  C.  Cook,  for  Appellee. 

Bkeese,  J.  This  seems  to  be  a  plain  case.  The  sale  under 
the  Stewart  and  Brown  judgment,  was  a  valid  sale,  because  execu- 
tion had  issued  on  the  judgment  in  the  lifetime  of  the  defendant, 
and  was  a  lien  on  the  estate  of  decedent. 

The  notice  to  the  administratrix  was  properly  given,  under  the 
statute,  and  the  sale  under  this  execution  was  valid. 

But  from  this  sale,  the  property  was  redeemed,  and  it  became, 
by  that  operation,  the  estate  of  the  decedent,  with  the  title  vested 
in  his  heirs  at  law.  It  was  then  as  if  a  sale  of  it  had  never  been 
had.  The  party  redeeming,  obtained  no  right  to  the  land,  nor 
does  he  in  any  such  case.  He  only  obtams  the  right  to  have  the 
land,  as  the  property  of  his  debtor,  again  exposed  to  sale  on  his 
judgment,  and  the  redemption  money  is  received  by  the  officer  as 
the  first  bid,  and  if  any  one  advances  upon  that  bid  and  is  the 
highest  bidder,  the  land  is  stricken  off  to  him.  In  legal  intend- 
ment, the  land  being  all  this  time  the  property  of  the  judgment 
debtor. 

Thus  then  stands  the  case.  The  land  was  sold  under  a  regular 
execution,  as  the  property  of  John  TmTiey,  deceased.     It  was  re- 
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deemed  from  this  sale  by  consent  of  the  purchaser,  for  there  is  no 
evidence  that  he  objected,  by  which  his  right  was  yielded  up  and 
reverted  to  the  estate  of  Turuey,  deceased.  The  legal  title  was 
then  vested  in  his  heirs,  who  are  parties  here. 

Now  to  divest  them  of  their  title,  it  is  a  first  and  overruhng 
prmciple,  that  they  must  have  notice  of  some  proceeding  directly 
against  them,  for  such  purpose.  They  have  had  no  notice,  and 
this  leads  us  to  the  consideration  of  the  efiect  of  Gates'  judgment, 
so  called,  and  the  sale  of  the  land  under  it. 

TVas  this  judgment  revived  against  the  administratrix,  such  a 
judgment  as  created  a  hen  on  the  real  estate  of  the  deceased,  and 
on  which  aji.fa.  could  issue  to  sell  it  ? 

"We  think  not.  It  is  not  declared  by  the  statute  to  have  that 
eflfect.  It  has  no  preference  whatever  over  debts  by  simple  con- 
tract, and  can  be  paid,  not  by  execution,  by  wliich  a  preference,  in 
spite  of  the  law,  would  be  obtained,  but  is  to  be  paid  in  due  course 
of  administration,  like  any  other  debt  against  the  estate. 

This  was  expressly  decided  by  this  court,  in  the  case  of  Tarney 
V.  Gates,  12  111.  R.  141,  where  that  portion  of  this  very  judgment, 
authorizing  this  execution  to  issue  was  reversed.  AVe  there  say, 
that  portion  of  the  judgment  awarding  execution,  was  erroneous, 
but  it  was  absolutely  void,  for  the  reason  the  court  had  no  jin-is- 
diction  over  the  heirs  to  order  a  sale  of  their  land,  they  never 
having  been  served  TN-ith  process  of  sci.  fa.,  and  were,  in  no  sense, 
parties  to  it.  The  judgment  had  ceased  to  be  a  hen  upon  the  land 
of  the  deceased,  the  title  to  which  was  vested  in  the  heirs  at  law, 
and  the  court  had  no  authority  to  revive  the  lien  they  lost,  and  the 
attempt  to  do  so,  without  notice  to  the  heirs,  and  terre-tenants  if 
there  were  any,  or  a  proper  appearance  by  them,  was  void  for 
want  of  jurisdiction  over  their  i)ersons.  No  judgment  is  valid,  if 
the  court  rendering  it,  has  not  jurisdiction  of  the  pe)-fion,  as  well  as 
of  the  subject  matter,  aud  tliis,  on  principles  of  natiu'al  justice. 
No  man  is  to  be  condemned  without  the  opportunity  of  making  ■ 
a  defense,  or  to  have  his  property  taken  from  him  Ijy  a  judicial  | 
sentence,  without  the  privilege  of  showing,  if  he  can,  the  claim 
a2;ainst  him  to  be  imfounded. 

The  execution  issuing  upon  this  judgment  therefore,  gave  the 

creditor  no  power  to  levy  it  on  the  real  estate  left  by  the  deceased, 
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the  title  to  which,  on  his  death,  vested  in  his  heirs  at  law,  and  they 
had  no  notice.  The  judgment,  execution  and  sale,  is,  as  to  them, 
void. 

The  judgment  of  the  com't  below  is  reversed,  and  the  cause 
remanded. 

Judgment  revei^sed. 


Japheth  T.  Morton,  Plaintiff  in  Error,  v.  Allen  McClure, 
Defendant  in  Error. 

ERROR  TO  CARROLL. 

Japheth  and  Japliath  are  too  much  alike,  to  constitute  a  variance. 
A  party  cannot  recover  a  larger  amount,  than  he  claims  by  his  bill  of  particulars 
filed  with  his  declaration.    He  may  amend  his  bUl  of  particulars  by  leave  of  the 

COUl't. 

Two  unimpeached  witnesses,  sustaining  a  plea  of  set-off,  is  sufficient  to  sustain  it. 

This  was  an  action  of  assumpsit  brought  by  said  McClm'e  against 
said  Mortion,  in  said  County  Court,  at  March  term,  1858. 

Declaration  contains  a  count  alleging  that  on  1st  February,  1858, 
defendant  was  indebted  to  plaintiiF  in  $300  for  use  and  occupation 
of  rooms,  apartments  and  furniture,  by  wife  and  children  of  de- 
fendant, and  for  meat,  drink,  attendance,  and  other  necessaries  and 
i  goods,  provided  for  defendant's  wife  and  children,  at  his  request ; 
and  also  the  common  counts  for  goods  bargained  and  sold,  goods  sold 
and  delivered,  work  done  and  materials  furnished,  money  lent, 
money  paid  to  use  of  defendant,  money  had  and  received,  and 
money  foimd  due  on  account  stated. 

There  was  a  plea  in  abatement-^misnomer  of  defendant — demur- 
rer to  which  was  sustained  ;  also  a  plea  of  non-assumpsit  and  set- 
off.    General  replication. 

Plaintiff   filed  a  bill  of  particulars  amounting  to   $115.85. 

Defendant     "  "  "  "  "         64.09. 

The  jmy  found  for  the  plaintiff,  $124.23.  Defendant  moved  fot 
a  new  trial. 
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The  court  ordered  judgment  to  be  entered  on  the  verdict,  and 
thereupon  defendant  prayed  an  appeal. 

The  errors  assigned  are  : 

Admitting  improper  evidence  on  the  part  of  defendant  ui  error. 

Rendering  judgment  on  the  verdict — verdict  being  for  more  than 
plaintiff's  bill  of  particulars. 

Verdict  against  evidence — the  account  of  plaintiff  in  error,  though 
proven,  was  rejected  by  the  jury. 

Refusing  a  new  trial. 

The  sustaining  demurrer  to  plea  in  abatement. 

Wilson,  and  Leland  &  Leland,  for  Plaintiff  in  Error, 
JNIiLLEK  &  Hakeington,  for  Defendant  in  Error. 

Walker,  J.  The  difference  in  the  orthography  of  Japheth  and 
Japhath  is  so  slight,  as  to  make  no  material  ditterence  m  the  sound, 
and  cannot  constitute  a  variance.  To  be  allowed,  the  variance 
must  be  substantial,  and  it  is  not  fatal  when  so  slight,  as  to  make 
110  perceptible  diii'erence  in  sound.  Stevens  v.  Siebbms,  3  Scam.  R. 
25.  The  demurrer  to  the  plea  in  abatement  for  the  misnomer,  was 
therefore  properly  sustained. 

It  is  assigned  as  error  that  the  finding  of  the  jury  was  greater 
than  the  amount  claimed  by  the  bill  of  particulars,  filed  with  the 
declaration.  The  practice  act  requires,  that  such  a  bill  shall  be 
filed,  and  one  of  its  objects  is,  that  the  defendant  shall  be  particularly 
apprised  of  what  he  has  to  meet  on  the  trial.  If  the  plaintiff  were 
permitted  to  abandon  the  account  filed,  and  rely  upon  an  account 
not  exhibited,  the  object  of  the  enactment  would  be  defeated. 
When  the  account  has  been  filed,  the  party  should  be  confined  to 
the  items,  and  the  prices  therein  charged,  unless  leave  is  first 
granted  by  the  court  to  amend  the  bill  of  particulai-s,  on  such  terms 
as  may  be  prescribed.  The  account  filed  by  defendant  in  error  iu 
this  case,  was  for  $115.85,  while  the  verdict  was  for  $124.23,  and 
the  record  nowhere  discloses  the  fact,  that  an}"  leave  was  given  to 
amend,  and  the  party  not  having  obtained  such  leave,  could  not 
recover  beyond  the  amount  which  he  had  claimed  for  his  labor  and 
property,  furnished  to  the  plaintiff  in  error.  It  was  error  to  render 
judgment  on  this  verdict. 
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The  plaintiff  ia  error,  filed  a  bill  of  particulars  under  his  plea 
of  set-off,  for  $64.09,  and  on  the  trial  called  his  son  as  a  witness, 
who  testified  that  he  and  the  wife  of  plaintifi'  in  error,  furaished 
the  items  charged  in  the  bill  to  defendant  in  error,  as  a  payment 
on  his  account,  for  the  board  of  the  wife  and  family  of  plaintiff  in 
error.  That  defendant  in  error  admitted  that  he  had  received  all 
but  the  item  of  five  dollars  in  money.  Another  son  testified  that 
he  was  sent  for,  when  he  was  worldns;  for  wao;es,  to  so  to  the  de- 
fendant  in  error,  to  work  for  his  board  and  go  to  school,  which  he 
did,  and  that  this  board  is  charged  in  the  account  against  his  father. 
That  he  worked  for  defendant  nights  and  mornings,  to  pay  for  his 
board,  during  the  time  he  went  to  school.  These  two  witnesses, 
stand  uncontradicted  or  impeached,  by  anything  appearing  in  the 
record.  And  their  evidence  unimpeached,  was  amply  sufficient  to 
establish  the  set-off  except  the  item  for  five  dollars,  and  also  to  re- 
duce the  axjcount  sued  on,  to  the  extent  of  the  board  charged  as 
furnished  to  the  witness.  But  the  account  of  the  plaintiff  in  error, 
or  any  part  of  it,  was  not  allowed,  either  under  the  general  issue 
as  a  pa^onent,  or  as  a  set-ofl',  mider  the  plea  of  set-off.  "We  think 
the  evidence  fails  to  sustain  the  finding  of  the  jmy. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Hmiilton,  Appellant,  v.  Patrick  Dunn,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

On  an  application  for  security  for  costs,  the  affidavits  of  the  respective  parties 

may  have  equal  weight. 
On  a  petition  for  a  mechanics'   lien,  the  proceeding-s   where  the   statute  has  not 

otherwise  provided,  will  be  governed  by  chancery  rules. 
The  pendency  of  a  motion  for  security  for  costs  in  a  suit  pending  on  mechanics' 

lien,  will  not  necessarily  excuse  a  party  for  not  filing  an  answer ;  nor  will  such 

motion  prevent  the  rendition  of  a  decree  2^''0  confesso. 

This  was  a  proceeding  to  enforce  a  mechanics'  lien.  The  appel- 
lant appeared  and  moved  for  secmity  for  costs,  on  the  following 
affidavit : 
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"  James  Hamilton  personally  appears,  and  being  first  duly  sworn, 
deposes  and  says  that  he  is  the  defendant  in  the  above  entitled 
suit ;  that  he  is  well  acquainted  with,  and  has,  for  some  months 
last  past,  well  known  the  said  Patrick  Dunn,  the  plaintiff  in  said 
suit,  both  personally  and  by  reputation.  That  the  said  l^atrick 
Dunn,  according  to  his  own  statements  and  admissions  made  to  this 
affiant  on  or  about  the  first  day  of  December  last  past,  was,  and 
according  to  the  best  of  his,  this  affiant's,  knowledge,  information 
and  beUef,  still  is,  utterly  insolvent,  and  has  no  goods,  estate  or 
effects  hable  to  execution,  wherefrom  such  costs,  or  any  part  thereof, 
as  the  said  Patrick  Dunn  may  be  decreed  or  adjudged  to  pay  m 
the  above  entitled  cause,  can  be  made,  levied  or  satisfied.  This 
affiant  further  says  that  he  has,  as  he  is  informed  Ijy  his  counsel  and 
verily  believes,  a  good,  full  and  sufficient  defense  to  the  above  en- 
titled suit  on  the  merits  thereof,  and  that  his  proceedings  in  this 
behah"  are  not  in  any  manner  interposed  or  intended  to  delay  or 
retard  the  trial  of  the  same.  This  affiant  therefore  prays  that  a 
rule  may  be  entered  in  the  above  entitled  cause,  requiring  the 
said  Patrick  Dunn,  within  such  time  as  the  court,  in  its  discretion, 
shall  see  fit,  to  file  good  and  sufficient  security  for  such  costs  as  may 
accrue  therein,  and  in  default  thereof,  that  said  suit  may  be  dis- 
missed, according  to  the  form,  force  and  eftect  of  the  statute  in  such 
case  made  and  provided." 

On  the  25th  day  of  February,  A.  D.  1858,  the  appellee  filed  the 
foUowino-  affidavit : 

"  Patrick  Dunn,  of  said  county,  being  duly  sworn,  deposes  and 
says,  that  he  is  a  mason  b}^  trade,  and  that  James  Hamilton,  the 
defendant  in  this  suit,  is  justl}^  indebted  to  this  deponent  in  a  large 
sum  of  money,  to  wit :  the  sum  of  about  two  hundred  dollars,  for 
work,  labor  and  services  done  and  performed  by  this  deponent  for 
said  Hamilton,  and  that  said  suit  herein  was  commenced  against 
said  Hamilton  to  recover  said  sum  of  money  ;  that  this  deponent 
is  not  insolvent,  although  a  poor  man,  and  that  if  said  Hamilton 
would  pay  this  deponent  Avhat  is  justly  his  due,  he  could  pa}^  all 
the  debts  he  owes  in  the  workl.  Tliis  deponent  further  says,  that  ho 
does  not  know  what  the  costs  of  the  court  in  this  case  may  be,  l)ut 
c'hat  if  they  do  not  amount  to  a  large  sum  of  money,  he  will  be 
able  to  pay  them  without  difficulty,  especially  if  said  Hamilton 
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pays  him  what  is  now  justly  his  due.  This  deponent  further  saith, 
that  he  is  now  and  has  been  for  about  a  year  a  resident  of  the  city 
of  Chicago,  and  that  he  has  no  other  residence  whatever.  And 
further  this  deponent  saith  not." 

On  the  26th  day  of  February,  A.  D.  1858,  the  court  overruled 
the  motion  for  security  for  costs,  the  cause  having  been  then  called 
for  trial,  and  granted  motion  of  appellee  that  petition  be  taken  j)ro 
confesso,  for  want  of  answer,  and  that  a  jury  be  forthwith  impau- 
neled  to  assess  the  damages  ;  and  overruled  appellant's  cross-motion 
for  leave  to  file  his  answer  instanter. 

On  same  day,  cause  submitted  to  the  jury,  who  returned  their 
yerdict  on  the  27th  day  of  February,  A,  D.  1858,  and  assessed  the 
appellee's  damages  at  one  hundred  and  ninety-fom*  dollars. 

The  appellant  moved  to  set  aside  the  default,  assessment  of  dam- 
ages, and  for  leave  to  file  his  answer.  Motion  overruled,  and  decree 
rendered  for  appellee. 

Appeal  prayed  by  appellant. 

W.  B.  ScATES,  and  M.  C.  Parsons,  for  Appellant. 
E.  Anthony,  for  Appellee. 

Breese,  J.  The  rule  upon  the  plaintifi^  to  show  cause  why  he 
should  not  give  security  for  costs,  was  properly  discharged  by  the 
court  on  the  counter  affidavit  of  the  plaintifi" ;  that  should  have  as 
much  weight  with  the  court,  as  the  defendant's  affidavit.  Such 
motions,  in  such  cases,  are  not  regarded  in  a  very  favorable  light 
by  courts,  the  object  being  most  generally  procrastination  and 
delay.  Slight  evidence  has  been  usually  held  sufficient  to  dis- 
charge such  rule. 

It  appears  from  the  record,  that  the  motion  for  the  rule  and  the 
filing  the  affidavit  of  the  defendant  was  on  the  8th  day  of  February, 
and  that  it  lay  over  until  the  26th  February,  the  day  next 
following  that  on  which  the  case  was  set  for  trial,  it  not  having 
been  called  up  by  either  party.  On  the  26th,  the  rule  being  dis- 
charged, the  plaintiff's  counsel  thereupon  entered  his  motion  for  a 
decree  ^;'o  confesso,  for  want  of  an  answer  by  defendant.  The  de- 
fendant resisted  this  motion,  and  thereupon  presented  his  answer 
and  made  a  cross-motion  for  leave  to  file  it  instanter,  which  the 
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court  deiiied,  and  granted  a  decree  pro  confesso,  impanneled  a  jury 
aud  had  the  damages  assessed.  A  motion  was  made  to  set  aside 
the  assessment  and  the  decree  ^ro  confesso,  and  for  leave  to  file  his 
answer,  which  the  court  denied,  and  also  denied  a  separate  motion 
entered  subsequently,  to  set  aside  the  assessment,  and  entered  a  final 
decree,  all  which  is  assigned  as  error. 

Suits  to  enforce  a  mechanics'  lien,  although  by  statute,  placed  on 
the  common  law  docket,  are  yet  proceedings  in  chanceiy,  and  gov- 
erned by  the  rules  of  that  com-t  where  they  apply,  and  where  the 
act  giving  the  lien  has  not  prescribed  diifereut  rules.  (Scates'  Comp. 
156,  159,  sections  6,  23.) 

By  the  7th  section  of  this  act,  (ib.  157),  the  answer  to  the  bill  or 
petition  must  be  under  oath,  and  by  section  8,  where  process  has 
been  served  ten  days  before  the  retmii  day  thereof,  the  defendant 
is  required  to  file  his  answer,  on  or  before  the  day  on  which  the 
cause  shall  be  set  for  trial  on  the  docket,  and  the  issues  then  made 
up  under  the  direction  of  the  court. 

The  record  shows,  no  answer  avus  filed  on  or  before  the  day  set  for 
the  trial  of  the  cause,  the  defendant  resting  upon  his  motion  for  a 
rule  to  show  cause  why  security  for  costs  should  not  be  given.  This 
was  a  motion  the  defendant  had  a  right  to  make,  aud  he  also,  if  he 
did  not  intend  delay,  had  a  right,  and  it  was  his  duty  to  call  it  up 
before  the  day  fixed  by  law  for  fihng  his  answer.  It  was  no  part 
of  the  complainant's  duty  to  call  it  up.  lie  had  the  statute  tor  his 
guide,  and  knew  his  rights  under  it,  and  if  the  defendant  chose  to 
sleep  upon  that  motion  until  the  du}^  for  answering  had  expired,  it 
was  his  own  folly.  By  so  doing,  he  put  himself  wholly  within  the 
power  of  the  court,  and  out  of  the  statute.  After  that  day,  it  was 
a  matter  of  discretion  with  the  court,  whether  the  answer  should  be 
received  or  not.  The  complamant,  when  he  moved  for  his  decree, 
was  entitled  to  it  under  the  statute,  and  we  camiot  say  that  the 
court,  in  refusing  the  answer,  has  abused  the  discretion  vested  in  it. 
We  think  it  would  have  been  no  abuse  of  its  power,  to  have  per- 
mitted the  answer  to  be  filed,  and  that  a  practice  less  sharp  than  the 
one  which  was  indulged  in,  might  be  entirely  promotive  of  all  the 
ends  of  justice.  But  no  rule  of  law  or  of  practice  has  been  violated 
that  wo  can  discover,  aud  accordingly  affirm  the  decree. 

Decree  affirmed. 
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Thomas  F.  Goodhue,  ApjDellant,  v.  Frederic  Baker, 

Appellee. 

APPEAL  FROM  JO  DAVIESS. 

Dneontradicted  proof  that  the  defendant  in  an  action  of  ejectment,  commenced 
building  a  brick  house  on  the  premises,  in  1848,  and  that  he  and  his  family  had 
resided  in  the  same  since  1849  or  1850,  the  trial  taldng  place  in  1858,  is  sufficient 
evidence  of  possession  at  the  time  the  suit  was  brought,  which  was  in  September, 
1856. 

A  verdict  in  ejectment  which  finds  the  defendant  guilty,  and  the  estate  established 
in  the  plaintiff  to  be  an  estate  in  fee,  is  responsive  to  the  issue,  and  is  sufficient. 

The  motion  for  a  new  tiial  in  ejectment,  upon  common  law  grounds,  may  be 
granted,  but  if  applied  for  under  the  statute,  the  conditions  required  must  be 
complied  with. 

This  was  ail  action  of  ejectment  by  appellee  against  appellant, 
for  the  recovery  of  Lot  5,  Block  14,  in  Freeport,  Stephenson  county, 
Ilhnois.  The  cause  originated  in  Stephenson  county,  but  went  to 
Jo  Daviess  county,  by  change  of  venue.  The  action  was  cominencecl 
on  the  12th  September,  1856.  The  cause  was  tried  on  the  11th 
March,  1858,  and  a  verdict  had  in  behalf  of  the  appellee.  The 
appellant  moved  for  a  new  trial  and  in  arrest  of  judgment,  and  also 
in  the  course  of  the  trial,  objected  to  certain  evidence  offered  by  the 
appellee.  The  motions  and  objections  offered  by  the  appellant  were 
overruled  by  the  court,  and  a  judgment  rendered  upon  the  verdict 
aforesaid. 

The  appellant  reserved  the  objections  by  a  bill  of  exceptions,  and 
prosecutes  this  appeal  to  reverse  the  judgment  aforesaid. 

Upon  examining  the  record  one  error  alone  is  believed  to  be  ten- 
able, to  wit :  The  verdict  was  insufficient  to  warrant  the  judgment 
below.  The  declaration  is  for  lot  5,  in  block  14,  town  of  Freeport, 
county  of  Stephenson,  State  of  Illinois. 

The  verdict  of  the  jury  was  and  is  m  these  words:  "We,  the 
jury,  find  the  defendant  guilty,  and  the  estate  established  in  the 
plaintiff'  to  be  an  estate  in  fee."  The  appellant  having  moved  an 
arrest  of  judgment,  presents  the  question  to  this  court  as  to  the 
sufficiency  of  the  verdict  aforesaid. 

Errors  assigned :  the  said  Cu-cuit  Court  erred  in  overruling  the 
said  appellant's  motion,  in  arrest  of  the  judgment  aforesaid  •  tbe 
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court  also  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

R.  S.  Blackwell,  and  J.  Maesh,  for  Appellant. 

Leland  &  Leland,  for  Appellee. 

Walker,  J.  It  is  urged  by  appellant,  that  the  evidence  fails  to 
show  that  he  was  in  possession  of  the  premises  when  the  suit  was 
brought,  and  that  a  new  trial  should  for  that  reason,  have  been 
granted.  The  fii'st  witness  called  testified,  that  appellant  com- 
menced building  a  brick  house  ou  the  premises  in  1848,  and  had 
resided  in  the  same  with  his  family,  since  1849  or  1850.  The 
declaration  and  notice,  were  served  on  the  12th  day  of  September, 
1856,  and  the  trial  was  had  at  the  May  term,  1858,  which  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee.  We  are  at  a  loss 
to  perceive  why  this  objection  is  urged,  as  there  can  be  no  question, 
that  this  was  evidence  of  possession  at  the  time  the  suit  was  insti- 
tuted, and  it  stands  uncontradicted  by  any  other  evidence  in  the 
case.  Under  it  the  jury  could  not  have  done  otherwise  than  find 
that  appellant  was  in  possession. 

It  is  again  insisted  that  the  verdict  of  the  jury  was  insuflicieut 
to  warrant  the  court  in  rendering  a  judgment  of  recovery  upon  it. 
It  was  as  follows  :  "  We,  the  jury,  find  the  defendant  guilty,  and 
the  estate  established  in  the  plaintift'  to  be  an  estate  in  fee."  This 
verdict  may  not  be  m  form,  and  if  not  so,  is  it  substantially  good  ? 
The  declaration  alleges  that  the  defendant  entered  into  and  unlaw- 
full}^  withheld  the  premises  from  the  plaintifi'.  To  this  declaration, 
the  defendant  by  his  plea,  says  he  is  not  guilty.  And  the  jur}-  by 
their  verdict,  find  that  he  is  guilty.  This  portion  of  the  verdict  ia 
responsive  to  the  issue,  and  covers  the  whole  of  it,  and  is  as  good 
as  if  it  had  in  terms  found  him  guilty  in  manner  and  form  as  al- 
leged in  the  declaration,  and  no  other  inference  can  be  drawn. 
They  foimd  him  guilty  of  what  ?  Of  the  unlawful  withholding 
the  premises  described  in  the  declaration.  It  could  have  been  of 
no  other  charge,  as  tliis  one  was  what  they  Avere  sworn  to  try,  and 
wc  cannot  presume  that  they  found  him  guilty  of  any  other  charge. 

The  question  is  also  presented,  whether  the  finding  of  the  estate 
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of  the  plaintiff  is  under  tlie  statute  sufficient.  The  seventh  clause 
of  the  twenty-fourth  section  of  the  third  division  of  the  chapter 
entitled  "  Civil  Procedure,"  (Scates'  Comp.  215,)  provides,  that 
"  The  verdict  shall  also  specifiy  the  estate  which  shall  have  been 
established  on  the  trial,  by  the  plaintiff  in  whose  favor  it  shall  be 
rendered,  whether  such  estate  be  in  fee,  for  his  own  life,"  etc.  This 
verdict  is  not  in  the  precise  language  of  the  statute,  but  it  finds 
*'  the  estate  established  in  the  plaintiff  to  be  an  estate  in  fee,"  and 
certainly  complies  substantially  with  this  requirement.  It  is  true 
that  it  does  not  in  terms  say,  that  they  find  the  plaintiff's  estate  in 
the  premises  claimed  in  the  declaration  to  have  been  established  to 
be  a  fee.  But  it  is  as  explicit  as  if  it  had.  They  find  his  estate 
established  to  be  a  fee.  What  estate  ?  Why  his  estate  in  the 
premises,  the  title  of  which  they  were  then  trying.  They  could 
not  have  referred  to  any  other.  The  verdict  was  spoken  in  response 
to  the  issue  they  had  been  sworn  to  try,  and  is,  we  think,  substan- 
tially sufficient. 

It  is  urged  that  the  court  erred,  in  not  granting  a  new  trial  under 
the  statute.  The  thirtieth  section  of  the  same  chapter  provides, 
that  "  The  court  in  which  such  judgment  shall  be  rendered,  at  any 
time  within  one  year  thereafter,  upon  the  application  of  the  party 
against  whom  the  same  was  rendered,  his  heirs  or  assigns,  and  upon 
the  payment  of  all  costs  and  damages  recovered  thereby,  shall 
vacate  such  judgment  and  grant  a  new  trial,  in  such  cause  ;  and 
the  court,  upon  subsequent  application  made  mthin  one  year,  after  • 
the  rendering  of  the  second  judgment  in  said  cause,  if  satisfied  that 
justice  will  thereby  be  promoted  and  the  rights  of  the  parties  more 
satisfactorily  ascertained  and  established,  may  vacate  the  judgment, 
and  grant  another  new  trial ;  but  no  more  than  two  new  trials  shall 
be  granted  under  this  section."  The  record  in  this  case  shows  but 
one  trial,  and  it  is  under  the  first  clause,  that  it  is  urged  that  the 
court  should  have  allowed  the  motion.  But  according  to  the  terms 
of  the  statute,  the  apphcation  must  be  made  to  the  court  within  one 
year,  from  the  rendition  of  the  judgment,  and  as  a  condition  prece- 
dent, all  costs  and  damages  recovered  by  the  judgment  must  be  paid, 
to  authorize  the  court  to  grant  a  new  trial  under  its  provisions. 
This  record  contains  no  evidence  that  the  costs  were  paid,  or  that 
the  application  was  intended  to  be  made  under  the  statute  ;  but  on 
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the  contrary,  the  reasons  assigned  on  the  motion  were  upon  com- 
mon law  grounds.  This  section  does  not  take  away  the  right  of 
the  court,  to  grant  a  new  trial  as  at  common  law,  when  there  are 
orrounds  for  it,  and  this  apphcation  was  evidently  intended  as  such 
when  it  was  made  and  determined,  and  as  we  have  seen,  they  were 
not  sufficient  to  require  the  court  to  grant  the  new  trial. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Galena  and  Chicago  Union  Railroad  Company,  Appel- 
lant, V.  John  C.  Dill,  Appellee. 

APPEAL  FROM  COOK. 

An  unauthorized  proposition  to  the  president  of  a  railroad  corporation,  that  a 
person  injured  by  a  train  of  the  company,  should  Le  sent  to  a  hospital,  is  im- 
proper to  go  to  a  jury  as  evidence,  in  an  action  by  the  injured  party  against  the 
company. 

An  act  which  exempts  a  railroad  company  from  ringing  a  bell  or  sounding  a 
whistle,  at  a  road  crossing,  is  not  unconstitutional. 

An  omission  to  give  a  signal,  by  sounding  a  bell  or  whistle,  is  not  of  itself  evi- 
dence of  negUgence. 

A  railroad  company,  and  a  traveler  on  the  highway,  have  correlative  rights,  and 
each  must  use  proper  caution  where  there  is  danger  of  a  conflict.  Neither  has 
a  supei'ior  right,  except  as  it  results  from  the  difficulties  and  necessities  of  the 
case. 

This  was  an  action  on  the  case  brought  by  Dill,  against  the 
appellant,  in  the  Kane  Circuit  Court,  but  by  change  of  venue  the 
cause  was  tried  in  the  Coolv  Circuit  Court. 

The  declaration  alleges  that  in  June,  1854,  the  appellant  being 
a  body  corporate,  was  the  owner  of  a  railway,  which  it  operated, 
and  across  whicli  there  was  a  common  liighway,  leading  from  the 
town  of  Geneva  to  Elgin,  in  the  county  of  Kane,  and  used  as  such : 
that  Dill,  accompanied  by  a  lady,  was  driving  a  pair  of  horses  and 
buggy  along  said  highwa}^  and  in  the  act  of  crossing  said  railway 
with  all  reasonable  care,  dihgeuce  and  speed,  when  a  locomotive, 
with  a  tram  of  passenger  cars  attached,  directed  and  managed  by 
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the  servants  of  iippellaut,  approached  said  highway  without  the 
knowledge  of  Dill ;  that  it  was  the  duty  of  the  appellant  to  ring 
a  bell,  or  blow  a  whistle  attached  to  the  locomotive,  at  least  eighty 
]-()ds  before  the  locomotive  and  train  of  cars  shoidd  reach  said 
crossing  of  the  liighway,  and  that  it  also  became  the  duty  of  the 
appellant  to  slacken  the  speed  of  the  locomotive  and  train,  and 
a])proach  said  highway  slowly  and  cautiously  ;  and  that  appellant 
so  carelessly  conducted  the  said  locomotive  and  train,  on  its  ap- 
proach to  and  crossing  of  said  highway,  by  not  slackening  speed, 
and  by  giving  warning  as  aforesaid,  nor  otherwise,  of  the  approach 
of  said  train  of  cars,  to  said  Dill,  while  he  was  driving  across  said 
highway,  that  the  buggy  was  struck  and  destroyed,  and  "  that 
then  and  there,  with  all  the  power  and  violence  of  a  locomotive 
and  train  thereto  attached,  forced  and  threw  Dill  fifty  feet  in 
height  from  the  buggy,  from  which  height  he  fell  upon  the  cars 
attached,  upon  which  he  was  carried  forty  rods,  etc.,"  whereby  he 
was  greatly  mjured,  and  had  his  mental  faculties  impaired  ;  that 
he  has  been  sick  and  languishing  from  thence  hitherto,  etc.  That 
Dill  has  been  forced  to  pay  five  hundred  dollars  to  the  owners  of 
the  buggy,  from  whom  he  hired  the  same.  That  he  has  paid  three 
hundred  dollars  for  his  board,  nursing,  etc.,  until  the  commence- 
ment of  the  suit,  and  five  hundred  dollars  for  services  of  physicians, 
nurses,  etc. 

Damages  laid  at  twenty  thousand  dollars. 

Plea  of  not  guilty  and  joinder. 

There  was  a  trial  by  jury,  Manierre,  judge,  presiding,  and  a 

verdict  for  $15,500.     The  judge  of  the  Circuit  Court  ordered  a 

remittitur  of  three  thousand  dollars,   which  the  plaintiff  below 

i  consented  to,  and  thereupon  the  motion  for  a  new  trial,  which  had 

i  been  entered,  was  denied  by  the  court.     The  defendant  in  the  court 

below,  brings  the  case  to  this  court  by  appeal. 

On  the  trial  of  this  cause,  the  plaintiff  below  gave  in  evidence 
the  following : 

Testimony  of  Elijah  Wilcox :  Resides  at  Elgin  ;  was  about  tho 
twenty-third  of  December,  eighteen  hundred  and  fifty-four,  on  the 
ti'ain  from  Elgin  to  Chicago  ;  the  train  ran  over  a  carriage,  with  a 
gentleman  and  lady,  two  miles  east  of  Clinton,  near  Mr.  Wheeler's 
house,  this  side  of  Elgin.  The  man  in  the  carriage  was  a  stranger 
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to  me,  they  called  liis  name  Dill.  The  train  was  going  west,  the 
carriage  very  nearly  north.  "We  stayed  at  this  point  on  account  of 
the.  accident  about  half  an  hour.  The  first  I  saw,  was  the  horses 
cleared  from  the  carriage,  running  towards  Mr.  Wheeler's  ;  I  ^  re  at 
forward  and  saw  the  man,  and  got  him  into  the  cars  or  train . 

The  plaintiff  was  insensible,  almost  lifeless,  apparently  so. 

I  did  not  suppose  he  would  live  to  get  to  Elgin.  He  was  in- 
jured  about  the  head  and  shoulders,  and  his  leg  was  cut ;  no  bones 
broken  or  fractured.  I  thought  the  head  was  the  worst  injured. 
Had  never  seen  him  before. 

Was  in  the  cars  when  the  accident  happened.  Did  not  leave 
my  seat  until  car  was  about  stopping.  We  were  running  at  pretty 
good  speed.  Don't  know  whether  train  was  behind  time  or  not ; 
had  not  heard  any  agent  of  the  company  say  that  the  train  was 
behind  time. 

The  road  upon  which  Dill  traveled,  has  been  a  public  highway 
since  1839. 

The  road  has  been  repaired  and  kept  open.  The  road  went  from 
St.  Charles  to  Elgin. 

The  train  was  running  pretty  fast ;  it  was  a  dowai  grade.  Did 
not  hear  any  signal  before  they  approached  the  crossing.  Heard  a 
wliistle  or  bell  at  the  time  of  crossing,  or  soou  after.  Can't  say 
whether  it  was  a  bell  or  whistle  ;  it  was  one  or  the  other.  The 
collision  was  just  about  the  time  I  heard  the  sounds. 

There  was  something  startled  us  all.  I  was  informed  very  soon 
after  the  colhsion  of  what  had  taken  place.  The  crossing  could  be 
seen  quite  a  distance ;  I  should  think  two  miles,  perhaps  more. 
There  was  no  obstruction  between  the  railroad  track  and  crossmo;. 
The  plaintiff  was  in  a  top  buggj^ 

On  the  highway  there  may  be  a  few  scattermg  trees.  The 
wagon  road  is  a  little  higher  than  the  railroad  ;  no  cut  in  the  rail- 
road before  it  ajiproaches  the  crossing.  Dill  was  carried  from 
fifteen  to  twenty  rods  from  the  crossing.  The  buggy  was  com- 
pletely demolished,  broken  all  to  pieces.  The  train  passed  beyond 
the  wagon  road,  and  then  backed  up  to  the  crossing. 

Plaintiff  also  introduced  as  a  witness,  C.  B.  Dodson,  who  testi- 
fied he  knew  Dill,  and  said  :  I  saw  Mr.  Turner,  the  president  of 
the  railroad  company,  and  related  the  circumstances  as  I  had 
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heard  them  talked  about.  I  suggested  to  him  that  Dill  was  desti- 
tute aud  had  no  friends,  and  that  I  desired  the  compan}-  to  send 
him  to  the  hospital.  Captain  Turner  said  he  could  do  nothing 
for  him.  Mr.  Dodson,  the  witness,  said  that  he  did  not  go  to  Mr. 
Turner  at  the  instance  of  the  plaintiff,  or  any  one  in  particular, 
aud  that  Dill  did  not  know  of  liis  going.  To  the  admission  of 
which  testimony  the  defendant's  counsel  objected,  but  the  court 
overruled  the  objection ;  to  which  ruling  of  the  court  in  permitting 
said  testimony  to  be  given  to,  the  jury,  the  defendant  excepted. 

The  following  errors  are  assigned  : 

The  court  permitted  improper  evidence  to  be  given  on  the  part 
of  the  plaintiff  in  the  court  below. 

The  Circuit  Court  gave  improper  instructions  on  the  part  of  the 
plaintiff. 

The  Circuit  Court  improperly  overruled  the  motion  for  a  new 
trial. 

The  Circuit  Court  should  have  set  aside  the  verdict,  because  the 
verdict  was  contrary  to  law  and  evidence,  and  because  the  dam- 
ages were  excessive. 

E.  Peck,  for  Appellant. 

B.  F.  FRiDLEr,  and  R.  S.  Blackwell,  for  Appellee. 

Walker,  J.  It  is  assigned  as  error,  that  the  court  below  ad- 
mitted improper  evidence  on  the  i^art  of  appellee.  And  in  their 
brief,  appellants  insist  that  Dodson's  conversation  "with  the  presi- 
dent of  the  road,  in  reference  to  sending  appellee  to  the  hospital 
was  u'relevant  and  impertinent  to  the  issue,  and  should  have  been 
rejected.  We  are  at  a  loss  to  see  for  what  purpose  it  was  admis- 
sible. Dodson  says  he  was  unauthorized  by  any  person,  to  propose 
that  appellee  should  be  sent  to  the  hospital,  and  it  -was  unknown 
to  him.  By  what  means  the  parties  are  to  become  liable  by  propo- 
sitions made  without  any  authority,  by  a  stranger  to  the  whole 
transaction,  we  are  unable  to  perceive.  And  even  if  Dodson  had 
been  authorized  to  make  such  a  proposition,  if  it  was  not  designed 
as  an  offer  of  a  compromise,  or  as  a  satisfaction  of  damages  either  in 
whole  or  in  part,  the  road  could  have  acquired  no  right  by  acced- 
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ing  to  it,  not  even  the  right  to  set  off  expenses  incurred  in  pro- 
curing his  admission  to  a  hospital,  or  any  that  might  have  beeji 
paid  for  keeping  him  while  there.  It'  is  not  imposed  as  any  pait 
of  the  duty  of  this  railroad  company,  that  their  agents  or  officers 
shall  procure  admission  to  a  hospital,  for  persons  injured  by  oper- 
ating their  road.  This  conversation  does  not  appear  from  the  e^-i- 
dence,  to  have  been  a  part  of  the  res  gesta.  And  if  the  appeal  was 
made  to  the  president  on  the  gTounds  of  philanthrophy,  he  was 
onl}'-  under  the  same  obligation  as  any  other  citizen,  and  was  free 
to  act  or  not  as  his  feelinf^s  mi"ht  dictate.  If  it  was  offered  for 
the  purpose  of  showing  malice,  we  find  no  other  evidence  tending 
to  show  any  bad  feeling  between  the  president  and  appellee,  or  mi- 
mediately  connecting  the  president  with  the  collision,  and  the  mere 
fact  that  a  proposition  was  made  by  a  stranger  to  both  parties,  that 
appellee  should  be  sent  to  a  hospital,  and  the  reply  that  the  road 
could  do  nothing  in  that  matter,  does  not  establish  malice  on  the 
part  of  the  officers  of  the  road.  But  in  no  point  of  view  do  we 
see  that  tliis  evidence  was  legitimate  for  any  purpose  on  the  trial. 
It  may  not  have  misled  the  jury,  but  even  if  it  did  not,  it  was  not 
pertinent  to  the  issue,  and  therefore  should  have  been  rejected. 

The  appellee  asked,  and  the  court  gave  to  the  jury,  this  instruc- 
tion :  "  That  if  the  jury  believe,  from  the  e"\ddence,  that  tlie  plain- 
tiff was  free  from  negligence  on  his  part,  in  approaching  and 
attempting  to  cross  the  track,  and  that  the  defendant  by  reason  of 
any  negligence,  either  in  rumiing  over  the  crossing  in  question,  at  a 
greater  speed  than  is  usual,  and  was  proper,  or  in  not  ringing  the 
bell,  or  sounding  the  whistle  of  the  locomotive,  within  a  reasonable 
distance  from  the  crossing  of  the  highway,  upon  which  the  plain- 
tiflf  was  traveling, — if  the  jury  find  such  flicts  from  the  evidence, 
this  is  sufficient  to  charge  the  defendant,  and  the  jury  will  find  a 
verdict  for  the  plaintilf  and  assess  his  damages."  This  instruction 
asserts  as  a  legal  proposition  that  it  was  a  duty  imposed  by  law 
upon  the  railroad  company,  to  ring  the  bell  or  sound  the  whistle 
of  the  locomotive,  and  for  a  failure  to  do  so,  it  was  liable  for  the 
injury  sustained  by  appellee,  if  he  was  free  from  fault  on  his  part. 

The  act  of  the  legislature  of  the  25th  of  February,  1854,  (Sess. 
Laws,  105,  amendatory  of  its  charter,  contains  this  provision  :  "It  is 
hereby  declared  and  enacted,  that  the  thirty-eighth  section  of  an  act, 
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entitled  'An  act  to  provide  for  a  general  system  of  railroad  incorpora- 
tions,' approved  November  5,  1849,  does  not  and  shall  not  extend  to, 
or  control  the  charter  or  franchises  of  the  act  hereby  amended."  The 
thirty-eighth  section  referred  to  in  this  provision,  is  this  :  "A  liell 
of  ii.t  least  thirty  pounds  weight,  or  a  steam  whistle,  shall  be  placed 
on  each  locomotive  engine,  and  shall  be  rmis;  or  whistled  at  the 
chstance  of  at  least  eighty  rods  from  the  place  where  the  said  road 
shall  cross  any  other  road  or  street,  and  be  kept  ringing  or  whistling 
until  it  shall  have  crossed  said  road  or  street,  under  a  penalty  of 
fifty  dollars  for  every  neglect,  to  be  paid  by  the  corporation  own- 
ing the  railroad,  one-half  thereof  to  go  to  the  informer,  ancfthe  other 
half  to  the  State,  and  also  to  be  liable  for  all  damages  which  shall 
be  sustained  liy  any  person  by  reason  of  such  neglect."  That  it 
was  the  intention  of  the  legislature  by  the  act  of  1854,  to  release 
this  incorporation  from  an  observance  of  the  provisions  of  this  sec- 
tion, is  too  plam  to  admit  of  any  doubt.  The  language  employed  is 
too  unequivocal  to  admit  of  construction.  It  is  a  famihar  rule  of  con- 
struction, that  the  use  of  negative  words  in  a  statute,  renders  its 
i'equirements  imperative,  and  those  employed  in  this  statute,  are  ot 
that  character,  and  it  would  be  a  perversion  of  the  rules  of  inter- 
pretation, and  of  language,  to  give  to  it  any  other  meaning,  than 
that  appellant  should  not  be  required  to  comply  with  its  provisions, 
and  to  release  them  from  all  hability  for  its  non-observance. 

But  it  is  urged,  that  this  act  of  25th  February,  1854,  is  uncon- 
stitutional, inasmuch  as  it  exempts  appellants,  from  a  compliance 
with  a  portion  of  the  duties  imposed  upon  all  other  similar  mcor- 
porations  in  the  State.  That  the  protection  of  the  travehng  public 
from  mjitry,  and  in  the  enjo^nment  of  their  right  of  transit,  by 
private  or  public  conveyance,  is  such  a  police  power  as  is  incident  to, 
and  may  be  exercised  by  the  legislature,  will  be  readily  conceded. 
And  whether  such  regulation  apply  to  travel  on  public  highways,  by 
railway  or  by  water  navigation,  can  make  no  difference  in  its  exer- 
cise. The  object  bemg  to  insure  the  safety  of  individuals  from 
inj  ary  and  loss,  it  may  he  exercised  in  such  manner  as  the  legislature 
may  deem  most  expedient.  Whether  its  regulations  shall  embrace 
all  of  these  modes  of  travel,  or  only  a  portion  of  them,  all  of  the 
carriers  of  travelers  by  each  mode,  or  only  a  portion,  is  a  question 
for  the  legislature  alone  to  determine,  in  the  exercise  of  its  power. 
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They  may  apply  proper  police  regulations  to  one  highway  or  rail- 
way and  exempt  all  others  from  its  operation,  or  they  may  apply  it 
to  all  highways  or  railways,  and  exempt  one  or  more  from  its 
operation,  if  they  choose.  The  power  of  adopting  pohce  regula- 
tions  for  tlie  protection  of  its  citizeiLS,  is  inlierent  to  government 
and  it  may  do  so  in  any  manner,  not  prohiljitcd  by  the  fundamental 
law  of  its  creation.  And  there  is  no  such  prohibition  upon  om* 
legislatin-e,  as  will  render  this  enactment  void.  If  all  acts  should 
be  held  to  be  void,  which  apply  only  to  one,  or  to  a  limited  number 
of  mdividuals,  many  of  the  most  important  rights  claimed  by  a 
poi  tion  ©f  our  citizens,  would  prove  mifounded.  Incorporations 
could  only  have  uniform  privileges,  if  they  could  at  all  exist  under 
special  enactment.  The  legislature  would  have  no  power  to  grant 
special  privileges  or  exemptions  to  individuals,  and  would  be  com- 
pelled to  prescribe  uniform  rides  for  every  individual  in  the  State. 

These  enactments  then,  leave  the  rights  of  the  parties,  in  this 
case,  as  regulated  by  the  principles  of  the  common  law.  Its  prin- 
ciples, according  to  the  maxim  "  Sic  utere  tuo  ut  alienqm  non  loedas^^ 
or  "  enjoy  your  own  in  such  a  manner  as  not  to  injure  another  per- 
son," apply  to  this  case.  When  the  public  highway  became 
estabhshed,  every  person  became  possessed  of  the  i-ight  to  travel 
over  it  at  all  times,  when  interest,  convenience  or  pleasure  might 
dictate.  This  right  is  not  superior  to,  but  is  only  co-extensive  with 
the  rights  of  others.  No  person,  or  portion  of  community  have  the 
legal  right  to  appropriate  it,  or  au}^  portion  of  it,  to  their  exclusive 
use.  Nor  can  one  person  have  a  superior  right  to  its  enjoyment, 
over  another  person.  But  from  necessity,  when  passing  over  it, 
no  two  persons  can  occupy  the  same  portion  of  it,  at  the  same  time. 

When  appellants  procured  their  charter,  acquired  the  right  of 
way,  and  constructed  their  road,  they  became  invested  with  the 
exclusive  right  to  use  and  enjoy  it,  except  such  portions  as  passed 
over  tlic  public  highwa}^  and  to  that  portion  in  the  course  of  their 
busijiess,  they  acquired  the  right  to  use  it  in  the  same  manner,  to 
the  same  extent  and  under  the  same  liabiUties,  as  the  balance  of 
connnunity.  They  had  the  same  but  no  better  right,  to  cross  a 
puljlic  highway  with  their  trains  at  the  point  of  intersection  with 
their  road,  that  individuals  have  to  cross  their  road  at  the  same 
place.  This  right  is  mutual,  co-extensive,  and  in  all  respects  re- 
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ciprocal.  And  iu  the  exercise  of  these  rights,  all  parties  must  be 
held  to  a  due  regard  for  the  safety  of  others.  Iu  the  exercise  of 
these  rights,  they  must  be  mutually  held  to  every  reasouable  effort, 
to  avoid  iuflictiug  or  causing  injury  or  loss  to  others.  It  will  be 
presumed  that  the  servants  of  a  railway  company  are  cognizant  of 
the  various  road  crossings  on  the  Hue  of  their  road,  and  that  per- 
sons are  Kable  at  all  times  to  be  in  the  act  of  passing  the  point  of 
intersection,  and  they  should  be  on  the  look-out,  so  as  to  avoid 
injury  to  others,  who  may  be  passmg  the  road,  as  well  as  those  in 
their  charge,  so  far  as  may  be  done  by  the  use  of  all  reasonable 
effort.  Their  locomotives  and  trams  being  heavy  and  less  under 
their  control  than  that  of  vehicles  employed  on  common  highways, 
they  cannot  be  held  to  have  them  as  completely  in  their  power  to 
prevent  injury,  as  persons  may  have  theirs  who  travel  on  highways. 
But  this  should  not  excuse  efforts  to  foresee  and  prevent  colhsions, 
at  the  crossings  of  pubhc  highways.  "When  danger  is  seen  or  might 
be  seen  by  the  exercise  of  ordinary  prudence,  they  should  be  held 
to  all  reasonable  effort  to  avoid  it.  The  safety  of  those  of  whom 
they  have  the  charge,  as  well  as  those  traveUng  on  the  highway, 
requires  it.  On  the  other  hand,  persons  using  the  highway  must 
be  held  to  the  use  of  all  reasonable  efforts  on  theu-  part,  in  like 
manner  to  foresee  and  avoid  danger.  A  want  of  proper  circum- 
spection on  their  part  is  liable  to  produce  disastrous  consequences 
to  raili-oad  travelers,  as  well  as  to  themselves.  When  the  company 
have  erected  the  proper  signs  and  notices  at  the  point  of  intersec- 
tion, the  highway  traveler  should  under  ordinary  circumstances  heed 
its  warning,  and  use  the  proper  precaution  to  avoid  a  collision,  and 
failing  to  do  so,  neghgence  more  gi'oss  on  the  part  of  the  company 
only  will  render  them  liable  for  injuries  received. 

The  question  of  neghgence  is  one  of  fact,  which  must  be  left  to 
the  determuiation  of  the  jury.  It  depends  to  so  great  an  extent 
upon  the  smTOunding  circumstances  of  each  case,  that  miless  it  is 
gross,  no  rule  can  be  adopted.  The  jury  must  necessarily  deter- 
mine from  the  situation  of  the  parties,  and  all  of  the  sm-roundiug 
circumstances,  whether  there  has  been  negligence  on  either  ]3art,  or 
whether  the  occurrence  was  purely  accidental,  and  without  the  fault 
of  either  party.  The  court  has  no  authority  to  determine  the  fact 
of  negligence,  unless  it  be  in  the  non-observance  of  a  positive  require- 
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meut  of  law.  Whether  the  failure  to  ring  a  bell  or  sound  the  whistle 
is  negligence,  is  a  question  of  fact  for  the  jury,  and  could  not  be  so 
regarded,  unless  its  omission  occasioned  the  collision,  producing 
the  injury.  Where  such  acts  are  not  required  by  legislative  enact- 
ment, their  omission  does  not  raise  a  legal  inference  that  the  mjury 
resulted  from  a  want  of  their  performance. 

By  this  instruction  the  jury  are  told  that  if  the  appellants,  by 
reason  of  any  negligence  in  not  ringing  the  bell,  or  sounding  the 
whistle  of  the  locomotive,  within  a  reasonable  distance  from  the 
crossing  of  the  highway,  and  the  plaintiff  was  free  from  fault,  that 
they  should  find  for  the  appellee.  This  instruction  assumes  that  it 
was  a  legal  duty  imposed  upon  the  appellants  to  ring  the  bell,  or 
sound  the  whistle,  and  that  its  omission  rendered  them  liable.  The 
law  has  made  no  such  provision.  This  could  not  be  negligence  un- 
less its  omission  produced  the  injury  complained  of,  and  the  law  not 
having  imposed  the  liabihty,  the  court  could  not  give  to  its  omission 
such  an  effect.  It  may  be,  that  the  result  would  have  been  the 
same,  if  the  bell  had  been  rung,  or  the  whistle  sounded,  and  if  so, 
it  was  not  negligence  to  omit  it.  The  instruction  should  have  left 
it  to  the  jury  to  say,  whether  the  omission  to  ring  the  bell  or  sound 
the  whistle  was  neghgence,  which  produced  the  injury,  and  failing 
to  do  so,  it  was  error  to  give  it. 

There  is  no  other  error  perceived  in  the  record,  either  in  the 
admission  or  rejection  of  evidence,  or  the  giving  or  refusing  the 
various  instructions  asked. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 
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Joel  H.  Dix  et  al.,  to  the  use  of  James  E.  Southworth  et  al., 
Plaintiffs  in  Error,  v.  The  Mercantile  Insurance  Com- 
pany, Defendant  in  Error,  and 

The  Same,  Plaintiffs  in  Error,  v.  The  Chicago  City  Insur- 
ance Company,  Defendant  in  Error. 

ERROR  TO  COOK. 

An  action  on  a  contract  must  be  in  the  name  of  the  party  in  whom  the  legal  inter- 
est is  vested. 

A  party  suing,  who  shows  he  has  not  any  interest  in  the  cause  of  action,  cannot 
recover. 

Where  one  of  the  three  partners  who  had  effected  an  insurance,  afterwards  and 
before  a  loss,  assigns  his  interest  to  the  other  two,  without  any  notice  to,  or  con- 
sent by  the  insurers  ;  the  two  cannot  recover  on  the  policy,  especially  where 
they  so  declare  in  their  declaration,  and  the  policy  forbids  such  an  assignment. 

These  two  cases  i^ame  before  the  court,  upou  the  same  state  of 
pleadings. 

Joel  H.  Dix,  Horatio  G.  Sinclair  and  George  J.  Harris,  plain- 
tiffs in  this  suit,  (who  sue  for  the  use  of  James  E.  Southworth, 
Albert  Slauson,  Valorus  Southworth  and  Harvey  Farrington,  Jr., 
carrying  on  business  under  the  name  and  style  of  Southworth, 
Slauson  &  Co..)  by  Cyrus  Bentley,  their  attorney,  complain  of  the 
Mercantile  Insurance  Company,  a  corporation  estabhshed  and  exist- 
ing under  the  laws  of  the  State  of  Illinois,  defendants  in  this  suit, 
who  have  been  summoned,  etc.,  of  a  plea  of  trespass  on  the  case 
upon  promises :  For  that  whereas,  heretofore,  to  wit,  on  the  twenty- 
seventh  day  of  September,  A.  D.  1856,  at  Chicago,  to  wit,  at  the 
county  of  Cook,  aforesaid,  by  a  certain  instrument  or  policy  of  in- 
surance then  and  there  made  under  the  hands  of  Cyrenius  Beers, 
the  president,  and  Thomas  Richmond,  the  secretary  of  the  said  cor- 
poration, and  countersigned  by  Justin  Parsons,  the  agent  of  said 
company,  at  Chicago,  aforesaid,  the  said  Cja-enius  Beers,  Thomas 
Richmond  and  Justin  Parsons,  acting  and  being  duly  authorized 
for  and  on  behalf  of  the  said  corporation,  the  said  Mercantile  In- 
surance Company,  in  consideration  of  twenty-seven  dollars  to  them 
paid,  the  receipt  whereof  was  thereby  acknowledged,  did  thereby 
agree  to  insure  the  said  plaintiffs  by  their  then  name  or  style  of 
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Dix.  Sinclair  <t  Harris,  against  loss  or  damage  by  fire,  to  the  amount 
of  two  thousand  dollars,  on  their  stock  of  groceries,  (meaning  their 
stock  of  groceries,)  contained  in  brick  building  situated  in  and 
known  as  No.  43  South  AVater  street,  cit}^  of  Chicago,  Ilhuois  ; 
and  the  said  corporation  thereby  promised  and  agreed  to  make 
good  unto  the  said  assured,  their  executors,  administrators  and  as- 
signs, all  such  immediate  loss  or  damage,  not  exceeding  in  amount 
the  sum  insured,  as  should  happen  by  fire  to  the  property  above 
specified,  from  the  twenty-seventh  day  of  SeptcmlDcr,  one  thousand 
eight  hmidred  and  fifty-six,  (at  noon,)  unto  the  twenty-seventh  day 
of  September,  one  thousand  eight  hundred  and  fifty-seven,  (at 
noon,)  the  said  loss  and  damage  to  be  estimated  according  to  the 
true  and  actual  cash  value  of  the  property  at  the  time  the  same 
should  happen,  and  to  be  paid  within  sixty  days  after  notice  and 
proof  thereof,  made  by  the  assm'ed  and  received  at  then-  office,  in 
conformity  to  tlie  conditions  annexed  to  said  policy  ;  provided  al- 
ways, and  it  was  thereby  declared,  that  the  said  corportion  should 
not  be  liable  to  make  good  any  loss  by  theft  or  any  damage  by  fire 
which  might  happen  or  take  place  by  means  of  invasion,  etc. 

And  it  was  moreover  declared,  that  the  said  policy  was  made 
and  accepted  in  reference  to  the  conditions  thereto  annexed,  which 
were  to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obhgatious  of  the  parties  thereto,  in  all  cases  not  therein  otherwise 
specially  provided  for,  as  by  the  said  instrument  or  policy  of  in 
surance,  reference  being  thereunto  had,  Avill  more  fully  appear ; 
and  the  said  plaintifls  in  fact  say  that  the  said  conditions  annexed 
to  said  policy  are  (amongst  others)  as  follows,  to  wit : 

"  7.  Policies  of  insm-ance  subscribed  by  this  company  shall  not 
be  assignable  without  the  consent  of  the  company,  expressed  by 
indorsement  made  thereon.  In  case  of  assignment  without  such 
consent,  whether  of  the  whole  policy  or  any  interest  in  it,  the  lia- 
bility of  the  company  in  virtue  of  such  policy  shall  thenceforth 
cease  ;  and  in  case  of  any  transfer  or  change  of  title  in  the  property 
insured  by  this  company,  or  of  any  undivided  interest  therein,  such 
insurance  shall  be  void  and  cease." 

Of  which  said  instrument  or  policy  of  assurance,  and  the  condi- 
tions thereto  annexed,  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  at  the  county  aforesaid,  had  notice. 
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And  thereupon  aftenvards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  in  consideration  that  the  said 
plaintitfs,  at  the  special  instance  and  request  of  the  said  defendants, 
had  then  and  there  paid  to  the  said  defendants  the  said  sum  of 
twenty-se^'en  dollars  as  a  premium  for  the  insurance  of  tT\ro  thou- 
sand dollars  upon  the  stock  of  groceries  mentioned  in  the  said  iii- 
sti'ument  or  pohc}^  of  insurance,  and  had  then  and  there  undertaken 
and  faithfully  promised  the  said  defendants  to  perform  and  fulfil  all 
things  in  the  said  pohcy  and  the  conditions  thereunto  annexed  con- 
tained, on  the  part  and  behalf  of  the  said  assured  to  be  perfomicd 
and  fulfilled,  they  the  said  defendants  undertook  and  then  and  there 
faithfull}^  promised  the  said  plaiutifis  that  they  (the  said  defendants) 
would  assure  the  said  plaintiffs  against  loss  or  damage  by  fire  to 
the  amount  of  two  thousand  dollars  upon  the  said  stock  of  grocer- 
ies, and  would  perform  and  fulfil  all  things  in  the  said  instrument 
or  pohcy  contamed  on  their  part .  and  behalf  to  be  performed  and 
fuelled. 

And  the  said  plaintiffs  in  fact  further  say,  that  they  the  said 
plamtifls,  at  the  time  of  making  the  said  pohcy  of  insurance,  and 
from  thence  until  the  12th  day  of  February,  A.  D.  1857,  were  ui- 
terested  jointly  as  copartners  in  the  said  insured  stock  of  groceries, 
to  the  amount  or  value  of  all  the  moneys  by  them  ever  insured  or 
caused  to  be  insured  thereon  ;  that  on  the  said  last  mentioned  day,  the 
interest  of  the  said  Sinclair  therein  was  sold  and  transfeiTed  to  the 
said  Dix  &  Harris,  and  that  from  the  said  last  mentioned  day  mitil 
the  loss  and  damage  hereinafter  mentioned,  the  said  plaintiffs,  Dix 
&  Harris,  were  jointly  interested  therein  to  the  amount  or  value 
aforesaid,  to  wit,  at  the  county  aforesaid,  and  that  the  said  stock 
of  gi'oceries  in  the  said  policy  mentioned,  afterwards,  to  wit,  on  the 
second  day  of  March,  A.  D.  1857,  to  wit,  at  the  county  aforesaid, 
was  bm*nt,  consumed  and  destroyed  by  fire,  and  that  no  part  thereof 
was  lost  by  theft,  etc. 

And  the  said  plamtiffs  further  say,  that  although  they  the  said 
plaintiffs  have  in  all  things  conformed  themselves  to  and  observed 
all  and  singular  the  said  articles  and  stipulations,  conditions,  mat- 
ters and  things,  which  on  their  part  were  to  be  observed  and  per- 
formed,  according  to  the  form  and  effect  of  the  said  pohcy,  and  of 
the  said  conditions  theremito  aimexed,  and  although  the  stock  and 
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fund  of  tlie  said  company,  always  from  the  time  of  making  the 
said  policy,  hitherto  have  been  and  yet  are  sufficient  to  pay  to  the 
said  plaintiffs  the  said  damage  and  loss  sustained  by  the  said  fire  ; 
iind  although  sixty  daj^s  after  notice  and  proof  thereof  made  by 
said  plaintiffs  and  received  by  said  defendants,  at  their  office,  in 
conformity  to  the  conditions  annexed  to  said  pohcy,  had  long 
elapsed  before  the  commencement  of  this  suit,  of  all  which  said 
several  premises  the  said  defendants  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  comity  aforesaid,  had  notice  and 
were  then  and  there  requested  by  the  said  plaintiffs  to  pay  them 
the  said  sum  of  two  thousand  dollars  so  by  them  insured  as  afore- 
said ;  yet  the  said  defendants,  not  regarding  their  said  promises 
and  undertakings  so  by  them  made  as  aforesaid,  did  not,  nor 
would  when  they  were  so  requested  as  aforesaid,  or  at  any  time 
before  or  since,  pay  the  said  sum  of  twt)  thousand  dollars,  or  any 
part  thereof,  but  have  hitherto  wholly  neglected  and  refused  so 
to  do  and  still  neglect  and  refuse  so  to  do,  to  wit,  at  the  county 
aforesaid. 

The  second  count  is  like  the  first,  except  as  to  the  amount  of  the 
pohcy,  which  is  $3,000  instead  of  $2,000 — this  suit  being  brought 
upon  two  pohcies,  one  for  $2,000  and  one  for  $3,000,  making  a 
total  of  $5,000. 

The  common  comits  Avere  added,  to  which  a  nolle  j)7^oseqm  was 
subsequently  filed. 

To  this  declaration  defendants  filed  a  demun'er,  assisniiuo;  as 
special  causes, 

1st.  That  it  appears  by  said  count,  that,  at  the  time  of  the  fire, 
the  plaintiffs  did  not  own  the  goods  covered  by  said  policy  ; 

2nd.  That  during  the  continuance  of  said  policy,  and  before  the 
fire,  the  said  plaintift",  Sinclair,  in  violation  of  said  pohcy  and 
without  the  written  consent  of  the  said  defendants,  sold  his 
interest  in  the  goods  insured  to  the  said  Joel  H.  Dix  and  said 
George  J.  Harris,  and  that  the  same  was  so  owned  at  the  time  of 
the  tire  ; 

3rd.  That  said  coimt  of  said  declaration  is  otherwise  insufficient, 
uncertain  and  informal,  etc. 

There  was  a  like  demurrer  to  the  second  count  of  the  dcclara« 
tion. 
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The  court,  Manierre^  Judge,  presiding,  sustained  the  demurrer 
to  tliis  declaration. 

To  correct  this  judgment,  the  plaintiffs  sued  out  this  wi'it  of 
error. 

C.  Bently,  for  Plaintiffs  in  Error. 

Shumway,  Waite  &  TowNE,  for  Defendants  in  Error. 

Breese,  J.  We  do  not  well  see,  how  this  action  can  be  main- 
tained and  at  the  same  time  preserve  an  important  principle  which 
lies  at  the  very  foundation  of  suits  at  law.  That  principle  is,  that 
an  action  on  a  contract  must  be  brought  in  the  name  of  the  party 
in  whom  the  leo;al  interest  in  the  contract  is  vested.  1  Ch.  PI.  3. 
A  party  suing,  who,  by  his  own  showing,  by  the  averments  in  hia 
declaration,  has  no  interest  whatever  in  the  cause  of  action,  never 
can  be  pennitted  to  recover  in  an  action  at  law. 

We  think  a  case  camiot  be  found  decided  in  a  court  of  law, 
where  a  person  having  no  legal  mterest  in  the  subject  matter  of  the 
action,  has  been  allowed  to  maintain  an  action  at  law  alone  or  with 
others.  It  is  impossible  that  he  can,  since,  by  his  own  showing  he 
has  nothmg  for  Avhich  to  sue.  All  the  interest  of  one  of  the  parties 
had  passed  out  of  him,     16  Peters,  501. 

But  it  is  insisted,  that  by  another  rule  of  law  equally  funda- 
mental, a  suit  on  a  contract  must  be  brought  in  the  names  of  the 
parties  contracting,  and  therefore  this  action  is  properly  brought, 
the  contract  of  insurance  having  been  made  with  the  plaintiffs. 

This  is  all  very  well,  very  true,  and  would  be  decisive,  did  not 
the  (.leclaration  disclose  the  foct  of  want  of  interest.  Had  the  de- 
claration been  silent  on  the  fact  of  assignment,  and  it  might  well 
have  been — it  would  be  good  without  such  an  allegation,  there  can 
be  no  question  of  a  proper  case  being  stated,  against  which  the 
defendant  by  plea  should  defend.  But  the  declaration  itself  show- 
ing the  nakedness  of  the  case — being  in  fact  a/efo  dese,  the  defend- 
ant could  do  nothing  but  demur,  for  by  so  doing — by  admitting 
the  facts  as  the  plaintiffs  have  stated  them,  the  case  for  the  defend- 
ants could  not  be  better  made  out.  Why  disclose  in  the  declaration, 
the  fact  of  the  assignment  by  one  of  the  plaintiffs  to  the  othere  f 
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What  was  expected  by  the  pleader  to  be  gained  by  it  ?  Would  it 
not  have  been  better,  to  let  that  matter  of  assignment,  md  the 
question  growing  out  of  it,  come  from  defendant  by  plea  ?  Could 
not  the  rights  of  the  two  partners  be  fully  protected,  in  the  usual 
mode  of  declaring  in  the  name  of  those  Tvith  whom  the  contract 
was  made  but  for  the  use  of  the  parties  really  entitled  ?  Or  wh}' 
say  anything  about  it  in  the  declaration  ?  As  it  is  stated,  the  case 
made  by  the  declaration  destroys  itself.     It  isfelo  de  se. 

The  declaration  sho^ving  that  one  of  the  plaintiffs  had  parted 
with  his  interest  in  the  property  insm*ed,  before  the  loss  accrued, 
puts  an  end  to  the  case,  on  another  principle  well  established  and 
universally  recognized,  and  that  is,  upon  a  policy  against  loss  by 
fire,  no  recovery  can  be  had  unless  the  insured  has  an  interest  in  the 
property  insured  at  the  time  of  the  loss. 

Now  without  insisting  upon  the  first  objection,  this  must  be 
fatal  and  must  dispose  of  the  case.  Who  were  the  parties  insm'sd  ? 
The  policy  shows  they  were  Sinclair,  Dix  and  Harris.  Who  had 
the  interest  at  the  time  of  the  loss  ?  Dix  and  Harris.  Sinclau* 
then  had  no  ground  of  recovery  when  suit  was  brought — having  no 
interest  in  the  property  he  could  not  be  damaged  by  its  loss. 

But  independent  of  all  this,  this  condition  was  annexed  to  the 
policy  :  "And  in  case  of  any  transfer  or  change  of  title  in  the  prop- 
erty insured  by  this  company,  or  of  any  undi\dded  interest  therein, 
such  insurance  shall,  bo  void  and  cease."  Here  was  a  transfer  by 
one  of  the  insured  to  the  others,  of  his  undivided  interest  in  the 
property  insured.  There  is  a  change  of  title  to  an  undivided  inter- 
est in  the  property.  At  the  date  of  the  policy  it  belonged  to  Sin- 
clair, at  the  time  of  the  loss  it  was  the  property  of  Dix  and  Harris, 
so  that  there  was  a  complete  transfer  and  change  of  title  to  this 
undivided  interest. 

It  is  however,  replied  to  this,  that  the  reason  on  which  this  con- 
dition is  based,  is  to  prevent  parties  insured  from  transferring  the 
property  to  strangers  and  thus  mtroduciug  into  its  care  and  man- 
agement, parties  not  known  to  the  insurers.  Much  argument,  in 
support  of  this  position,  has  been  advanced,  and  cases  cited,  sup- 
posed to  sustain  it,  which  ai-e  l)y  no  means  satisfactory. 

A  contract,  as  well  of  insurance,  as  in  regard  to  an}^  other  mat- 
tor,  nuist  be  interpreted  according  to  the  intention  of  the  parties 
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making  it,  and  that  to  be  gathered  from  the  language  and  terms 
employed,  and  the  objects  contemplated  by  it. 

The  intention  of  the  company  was  manifestly,  as  urged,  that  no 
strangers  should  come  into  the  management  and  care  of  this  prop- 
erty without  their  consent.  Knowing  the  parties  with  whom  they 
were  contracting,  reljdng  upon  the  iidehty  and  circumspection  of 
each  and  over}^  one  of  them,  they  were  willing  to  take  the  risk  at 
the  premium  stipulated.  It  was  an  object  of  the  first  importance 
with  them,  to  secure  for  the  property,  the  guardiausliip  and  care 
of  taitliful  and  trust- worthy  men,  and  for  this  they  were  willing, 
for  the  premium,  to  entrust  the  property  to  the  care  of  Sinclair, 
Dix  and  Harris,  but  not  to  the  care  and  watchfulness  of  Dix  and 
Harris  alone.  Is  it  not  plain  that  the  assm'ers  may  be  as  greatly 
prejudiced  by  removing  one,  to  whom  with  others,  they  had  en- 
trusted the  guardianship  of  valuable  property,  as  by  the  introduc- 
tion of  a  stranger  ?  The  one  removing  from  the  concern  may  have 
been  the  very  one,  on  whose  vigilance,  fidehty  and  care  the  greatest 
share  of  confidence  was  reposed,  and  by  so  removing,  the  hazard  is 
increased  to  the  assurer  without  au}^  corresponding  increase  of  pre- 
mium. This  is  neither  just  nor  equitable.  The  plaintifis  therefore, 
have  no  right  to  say,  that  it  was  against  "  the  coming  in  of  strang- 
ers," this  condition  was  aimed.  The  assurers  have  bargained  and 
paid,  for  the  care  and  watchfulness  of  each  and  every  person  whose 
property  they  have  msured,  and  they  have  an  undoubted  right  to 
hold  them  to  a  strict  observance  of  the  contract,  and  we  have  no 
right  to  say,  when  it  is  agi'eed  between  them  and  the  assured,  that 
a  transfer  or  change  of  title  to  the  property  or  to  an  undivided  part 
of  it  shall  make  the  policy  void,  that  they  were  stipulating  against 
a  transfer  to  strangers  only.  The  terms  used  are  too  broad  for  that, 
and  the  object  of  the  condition  would  be  defeated  by  so  restricting 
them,  as  we  have  endeavored  to  show. 

There  is  a  vast  diiference  between  the  sale  by  one  partner  of  his 
entire  interest  in  a  partnership  concern,  and  a  change  simply  in  the 
relative  shares  in  the  concern,  for  in  the  latter  case,  the  watchful- 
ness and  care  of  the  partner  which  was  bargained  for,  still  contin- 
ues, whilst  in  the  former  it  is  forever  gone. 

We  have  no  doubt  upon  any  of  the  positions  we  have  hero 
assumed,  and  consider  any  reference  to  adjudged  cases  on  the  point, 
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or  comments  on  them,  wholly  unnecessary.  Howard  v.  The  Albany 
Insurance  Co.,  3  Denio,  301,  and  Murdoch  v.  The  Chenango  County 
Mutual  Insurance  Co.,  2  Comstock,  are  to  the  pomt. 

1.  The  plaintiffs  have  by  their  own  showing  defeated  their  case. 

2.  One  of  the  plaintiEs  by  the  showing  of  the  declaration,  had 
no  insurable  interest  at  the  time  of  the  loss. 

3.  The  transfer  and  change  of  title  by  one  partner  to  the  others, 
avoided  the  policy. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


John  Davis,  Plaintiff  in  Error,  v.  The  Michigan  Southern 
AND  Northern  Indiana  Railroad  Company,  Defendant  in 
Error. 

error  to  cook  county  court  of  common  pleas. 

The  delivery  of  a  baggage  check  by  a  raili-oad  company,  is  prima  facie  evidence 
that  the  company  has  the  baggage. 

If  on  a  change  of  passage  from  one  railroad  to  another,  the  agent  of  the  road  does 
not  find  the  baggage  which  is  checked,  he  should  give  immediate  notice  to  the 
owner,  or  the  company  owning  the  road  on  which  the  passenger  embarks,  will 
be  held  liable. 

The  owner  of  lost  baggage  should  not  be  permitted  to  prove  the  value  of  the  arti- 
cles in  which  it  is  packed.  So  of  other  articles,  the  value  of  which  may  be 
established  from  description. 

A  revolver  is  included  in  personal  baggage. 

A  party  should  not  be  allowed  to  recover  for  an  unreasonable  amount  of  money 
lost  with  his  baggage.  If  he  has  money  beyond  what  is  necessary  for  his  per- 
sonal expenses  in  his  baggage,  the  company  should  be  notified. 

A  trunk  is  not  a  proper  place  for  a  passenger  on  a  railroad,  to  carry  money  for  his 
traveling  expenses. 

The  testimony  of  a  party,  who  from  time  to  time,  increases  his  demands  for  the 
value  of  the  lost  baggage,  should  be  received  with  caution. 

This  was  a  suit  against  defendant  as  common  carrier  of  piis- 
sengers  and  liaggagc,  the  suit  l)ciug  for  baggage  of  plaiutLff,  lost  by 
defendant.  Plea,  general  issue  ;  joinder,  and  jury  waived,  and  trial 
had  by  court. 

The  plaintilf  introduced  the  railroad  checks  of  defendant,  Nos 

320 


APRIL  TERM,  1859.  279 

Davis  V.  Michigan  Southern  and  Northern  Indiana  Raili'oad  Co. 

2  and  991,  and  proved  that  they  were  the  evidence  of  baggage 
deposited  witli  the  defendant  for  transportation,  and  plaintiff  was 
then  sworn  as  witness  in  the  case,  and  proved  contents  of  trmil?  and 
carpet  bag — being  baggage  lost — and  the  value  thereof,  amounts ig 
in  the  aggregate  to  $915.25. 

Which  testimony  was  objected  to  by  counsel  for  defendant. 

On  cross-examination,  plaintiff  as  witness,  swears,  that  the  con- 
tents of  said  trunk  and  carpet  bag,  or  the  value  of  the  articles  was 
not  made  known  to  defendant  or  its  agents  ;  that  he  never  saw  his 
baggage  after  leaving  Dunkirk  ;  that  about  twelve  miles  beyond 
Toledo,  on  the  Ohio,  Grafton  and  Toledo  road,  the  two  checks 
above  mentioned,  were  given  him  in  exchange  for  checlvs  received 
at  Dunldrk  ;  the  two  packages,  trunk  and  carpet  bag,  were  found 
missuig  at  Chicago  ;  saw  agent  of  defendant  at  Chicago,  and  made 
application  for  my  baggage,  and  said  to  the  agent  (Mr.  Gray),  that 
if  he  would  give  me  my  diplomas  (medical),  that  I  would  let  the 
rest  go  ;  mentioned  the  money  to  Mr.  Gray,  when  he  took  a 
memorandum  of  the  contents  of  the  lost  bao;gage.     Three  trunks 

CO    o 

were  alike  in  general  appearance,  one  being  smaller  than  the  others  ; 
the  contents  of  the  trunks  not  lost,  were  of  the  value  of  fifteen 
hundred  dollars. 

The  defendant  introduced  George  M.  Gray  as  a  witness,  who 
testified  that  he  was  the  general  passenger  agent  of  defendant,  and 
has  so  acted  for  five  years  past  ;  that  we  employ  agents  to  go  on 
board  cars  of  Cleveland  and  Toledo  Railroad,  who  exchange  our 
checlcs  for  the  checks  of  that  company,  with  those  passengers  who 
come  this  side  of  Toledo.  This  check,  No.  2,  (check  produced  by 
witness)  is  the  duplicate  of  the  one  held  by  the  plaintiff;  we  have 
also  the  check  for  which  it  was  given,  belongino;  to  the  Cleveland 
and  Toledo  Railroad  Company,  also  the  strap  check,  No.  991,  cor- 
responding with  the  other  check  of  the  plaintiff ;  these  checks  were 
found  at  Toledo  ;  Dr.  Davis  called  on  me  and  produced  his  checks  ; 
said  he  had  lost  a  trunk  in  which  were  some  diplomas,  and  family 
relics  ;  said  nothing  about  gold  or  valuable  articles  in  the  three  first 
interviews,  afterwards  he  claimed  that  there  was  gold  and  valuable 
clothing  ;  never  said  he  had  gold  or  money  of  any  kind  in  the 
trunk  at  the  first  interview.  We  sent  to  Toledo  for  the  baggage 
I  and  used  all  dihgence  to  find  it. 
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JE.  D.  Robinson,  witness  for  defense,  testified  to  being  ticket 
agent,  and  that  the  tickets  of  defendant  for  three  years  past  have 
had  printed  on  the  backs  of  each  ticket  the  words,  "  This  ticket 
entitles  the  holder  to  not  over  eighty  pounds  of  baggage,  but  not 
at  any  rate  exceeding  in  value  $100,  unless  notice  is  given,  ai  d  an 
extra  amount  paid  at  double  first-class  rates,"  as  upon  this  ticket 
now  shown  the  court. 

Plaintifi",  by  liis  attorney,  objected  to  the  introduction  of  this 
ticket  and  the  testimony  in  relation  thereto.  O vei  ruled  by  the 
com't,  and  exception  taken. 

Witness  testified  further,  that  similar  language  and  to  the  same 
import  was  on  the  tickets  sold  over  the  New  York  and  Erie  Rail- 
road to  Chicago ;  this  has  been  the  practice  for  more  than  two 
years. 

To  all  of  which  testimony  on  part  of  defendant,  objections  were' 
made  by  plaintiff,  which  were  overruled  by  the  com-t,  J.  M. 
Wilson,  judge,  who  tried  the  case. 

And  afterwards,  to  wit :  At  the  February  term  of  said  Court 
of  Common  Pleas  for  the  year  1857,  the  judge  of  said  court  then 
and  there  rendered  judgment  in  favor  of  plaintiff,  for  one  hundred 
dollars  and  costs  of  suit,  a  jury  having  been  waived. 

Whereupon  plaintiff",  by  his  attorney,  enters  motion  for  new  trial, 
on  ground  of  improper  testimony  being  admitted,  and  that  judg- 
ment w^as  against  evidence,  which  motion  was  overruled.  The 
plaintiff  below  brought  the  case  to  this  court. 

Shumway,  Waite  &  TowNE,  and  J.  W.  Chickering,  for  Plain- 
tiff in  Error. 

B.  C.  Cook,  fur  Defendant  in  Error. 

Bbeese,  J.  The  delivery  of  a  check  to  a  passenger  is  intended 
to  relieve  him  from  all  care  and  superintendence  of  his  baggage 
while  on  its  journey,  and  devolves  such  care  upon  the  agents  of  the 
several  roads  over  which  it  passes,  and  must  be  considered  as  prima 
facie  evidence  of  the  delivery  of  the  baggage.  On  the  exchange 
of  checlcs,  before  reaching  Toledo,  if  the  baggage  master  could  not 
find  the  trunk  and  carpet  bag,  which  it  seems  were  connected 
together  and  marked  with  one  check,  on  the  Cle^'eland  cars,  he 
322 


APEIL  TERM,  1859.  281 

Davis  V.  Michigan  Southern  and  Northern  Indiana  Railroad  Co. 


should  have  given  immediate  notice  to  the  owner  from  whom  he 
received  the  check  ;  not  having  done  so,  the  company  must  be  held 
to  have  received  the  trunk  and  bag,  and  to  be  liable  for  the  loss,  and 
for  the  value  of  such  of  theh-  contents,  as  can  be  properly  denomi- 
nated baggage.  Was  it  not  for  this  exchange  of  checks,  the  de- 
fondaiit  would  not  be  liable ;  the  remedy  would  be  against  the 
Cleveland  and  Toledo  Raih'oad  Company. 

On  the  trial  of  this  cause,  the  j^laintiff  was  sworn  as  a  witness  to 
prove  the  contents  of  the  lost  trunk  and  carpet  bag,  'and  he  stated 
their  value  at  nine  hundred  and  fifteen  dollars  and  twenty-five  cents, 
and  presented  an  inventory  of  the  different  articles  contained  in 
each.  The  plaintiff  was  also  permitted  to  prove  the  value  of  the 
trunk  and  carpet  bag,  which  under  the  decision  of  this  court  in  the 
case  oi  Pai-melee  v  McJSniUy,  19  111.  R.  558,  he  was  not  authorized 
to  do,  nor  the  value  of  any  other  article  which  could  be  established  by 
other  than  his  own  evidence.  The  court  say  in  that  case,  "  The 
law  permits  a  party  to  be  a  witness  m  his  own  cause  for  the  purpose 
of  proving  the  contents  of  lost  baggage,  and  even  its  value  when  he 
■cannot  adduce  other  evidence  of  those  facts.  This  is  an  exception 
to  the  general  rule  of  law,  and  should  not  be  extended  beyond  the 
necessity  which  gave  rise  to  it." 

Besides  the  trunk  and  carpet  bag,  the  value  of  many  of  the  other 
articles  said  to  have  been  contained  in  them,  could  have  been  well 
proved  by  other  evidence,  such  as  the  coats,  vests,  pants,  shirts,  etc., — 
by  a  description  of  them,  any  dealer  in  those  ai-ticles  could  have 
established  their  value. 

But  were  the  articles  contained  in  the  inventory,  sworn  to  by  the 
plaintifi",  baggage  ?  The  wearing  apparel  is  unquestionably  bag- 
gage, and  so  must  the  revolver  be  regarded,  under  the  authority  of 
the  case  of  Woods  v.  Devin,  13  111.  R.  751. 

Regarding  the  revolver  as  baggage,  and  of  the  value  of  twenty- 
five  dollars,  that,  and  all  the  necessary  other  baggage  amounts  in 
value,  as  sworn  to  by  the  plaintiff  himself,  to  ninety-three  dollars 
and  fifty  cents  only,  whereas  he  has  recovered  a  judgment  for  one 
hundred  dollars,  and  should  not  complain.  The  money  sworn  to, 
whether  bank  notes,  gold  or  silver,  does  not  appear,  and  amounting 
to  four  hundi"ed  and  thirty-nine  dollars,  cannot  be  considered  in 
any  proper  sense,  as  baggage.     Unless  it  was  in  gold  and  silver,  a 
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ti'unk  is  no  place  to  cany  it,  in  railroad  traveling,  even  if  wanted 
for  traveling  expenses,  for  it  cannot  be  readily  got  at,  for  use. 
Besides  the  sum  is  unreasonable  for  such  piu'pose.  When  a  through 
ticket  for  Chicago  is  bought  and  paid  for  in  New  York,  the  pas- 
senger does  not  require  but  a  small  sum  to  carry  him  tlirough,  and 
if  he  travels  with  much  more,  and  leaves  it  in  his  trun.c,  in  the  bag- 
gage car,  giving  no  notice  of  its  contents  to  the  company,  he  ouglit 
not  to  recover  for  its  loss.  If  it  be  gold  and  silver  coin,  or  bank 
notes,  then  he  should  inform  the  company  of  the  contents,  and  pay 
extra  for  its  transportation  and  care  over  it,  if  demanded. 

The  money  not  being  fairly  included  in  the  term  baggage,  the 
conduct  of  the  plaintiff  was  a  virtual  concealment  of  the  sum — his 
representation  of  the  trunk  and  its  contents  as  baggage,  in  the 
customary  sense  of  that  term,  was  unfair  and  calculated  to  impose 
on  the  company,  and  that  of  itself  would  exonerate  them,  on  the 
authority  of  the  case  of  Tlie  Chicago  and,  Aurora  Railroad  Com- 
pany V.  Thojnpson^  19  111.  R.  578. 

But  we  are  not  without  our  suspicions,  and  we  think  well 
grounded,  that  the  great  value  now  placed  upon  the  contents  of 
the  trunk,  is  wholly  an  after-thought. 

George  M.  Gray,  the  general  passenger  agent  of  the  defendants, 
testifies,  that  the  plaintiff"  called  on  him,  and  produced  his  checks, 
and  said  he  had  lost  a  trunk  in  which  were  some  diplomas  and 
family  relics,  saying  nothing  about  gold  or  valuable  articles  in  the 
first  three  interviews.  Afterwards  be  claimed  that  there  was  gold 
and  valuable  clothing.  At  the  first  interview,  he  did  not  say  he 
had  gold  or  money  of  any  Idnd  in  the  trunk.  On  one  occasion, 
Gray  testifies,  but  on  what  occasion  is  not  shown,  and  is  therefore 
not  evidence,  that  the  plaintiff  said  he  had  but  one  ticket  and  paid 
extra  for  baggage.  The  plaintifi"  in  his  testimony  swears,  that  the 
contents  of  the  trunk  and  carpet  bag,  or  the  value  of  the  articles 
were  not  made  known  to  the  defendants,  or  their  agents,  and  that 
he  never  saw  his  baggage  after  leaving  Dunldrk.  He  says  he  saw 
the  agent  of  the  defendants  at  Chicago,  and  made  application  for  his 
baggage,  and  said  to  the  agent,  Mr.  Gray,  that  if  he  would  gi\e 
him  his  medical  diplomas  he  would  let  the  rest  go.  He  sa3s  he 
mentioned  the  money  to  Mr.  Gray  when  he  took  a  memorandum 
of  the  contents  of  the  lost  bagc-ao-e. 
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Now.  it  is  incomprehensible  that  any  man  of  ordinaiy  sagacity 
and  intelligence,  on  losing  property  so  valuable  as  the  contents  of 
this  ti'unk  are  now  stated  to  be,  and  so  large  a  sum  of  money,  more 
llian  four  hundred  dollars,  should  not  at  once  have  stated  the  fact 
to  the  agent  of  the  company  to  be  made  responsible,  if  for  no  other 
purpose  than  1o  prompt  immediate  and  efficient  action  by  the  com- 
pany to  trace  out  the  loss.  When  told  by  the  plaintiff,  or  given  by 
him  to  understand,  that  the  medical  diplomas  were  of  the  most 
value  to  him,  and  that,  for  them,  he  would  give  up  all  else,  they 
had  no  great  incentive  to  exercise  any  unusual  vigilance  to  recover 
the  property. 

In  three  interviews  the  plaintiff  had  with  the  agent  of  the  com- 
pany, he  never  hinted  of  gold,  money  or  valuable  articles  being  ia 
the  trunk.  It  was  not  until  he  had  thought  the  matter  over,  and 
probably  been  advised  that  he  could  swear  to  the  contents  of  the 
trunk  and  their  value,  that  he  came  to  the  conclusion  that  the 
chances  of  success  were  worth  the  risk  of  converting,  by  his  own 
oath,  some  medical  diplomas,  and  old  family  relics,  into  valuable 
jewelry  and  money. 

In  all  such  cases,  where  the  oppoi-tumty  for  detection  is  slight, 
the  sti'ongest  possible  inducements  are  presented  to  those  not  over 
scrupulous,  for  making  large  statements  of  such  losses,  and  magni- 
fyiug  the  value  of  every  article.  Courts  and  juries  therefore, 
should  be  very  cautious  in  receiving  such  testimony,  and  if  there 
be  a  shade  upon  it  to  discard  it. 

The  fact  that  the  plaintiff  made  no  such  claim  as  he  now  makes, 
in  the  first  interviewic  with  the  agent,  satisfies  us  that  the  claim  for 
more  than  the  court  allowed  liim  is  fabricated. 

The  judgment  of  the  com-t  below  is  affirmed. 

Judgment  affirmed. 
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Jacob  Russell  et  al,  Appellants,  v.  The  City  of  Chicago, 

Appellee. 

APPEAL  FROM   COOK. 

The  Common  Council  of  the  city  of  Chicago  had  authority  to  appoint  special  col- 
lectors, under  the  charter  of  1851,  and  whether  they  had  this  power  or  not,  the 
collector  elected  was  not  justified  in  withholding  monies,  upon  the  ground  that 
the  fees  received  by  such  collectors  belonged  to  him. 

In  an  action  of  debt,  a  plaintiff  cannot  recover  more  than  he  claims  by  his  declara- 
tion, nor  can  the  damages  on  a  penal  bond  be  greater  than  the  ad  damnum. 

Summons  iii  debt,  $50,000  ;  damages,  $1,000. 

The  declaration  in  iii'st  coimt,  avers  that  defendant  owes  $50,000^ 
etc.,  and  alleges  that  defendants  executed  their  writmg  obligatory, 
binding  themselves  to  pay  the  City  of  Chicago  the  smn  of  $50,000, 
conditioned  that,  whereas,  defendant  Eussell  was,  on  the  6tli  day 
of  March,  1855,  elected  city  collector  of  said  city  for  one  year,  and: 
until  his  successor  should  be  duly  elected  and  qualified,  if  said  Rus- 
sell should  faitlifully  execute  the  duties  of  his  said  office,  and  account 
for  and  pay  over  all  monies  received  by  him  as  such  collector,  in 
accordance  with  the  orders  theretofore  passed,  or  which  might  be 
passed  by  the  Common  Council  of  said  city,  and  deliver  all  books, 
papers,  and  all  other  property  belonging  to  the  said  city,  to  his 
successor  in  office,  then  said  obligation  to  be  void,  otherwise  to  re- 
main in  full  force. 

Assigns  as  breach,  that  section  six  of  article  two  (of  the  collec- 
tion of  taxes)  of  chapter  fifty-eight,  in  page  418,  of  G.  W.  and 
Jno.  A.  Thompson's  Compilation  of  Charter  and  Ordinances  of 
City  of  Chicago,  provides  that  the  cit}^  collector  shall  pay  into  the 
city  treasury,  all  moneys  collected  by  him  as  fast  as  collected,  and 
at  least  as  often  as  every  ]\Iouday  the  like  funds  collected  b}'  him, 
which  said  section  and  article  were  in  force  whilst  said  Russell  was 
collector. 

That  said  Common  Council  duly  levied  and  assessed  the  taxes 
for  the  year  1855,  and  the  clerk  of  said  city  duly  delivered  to  said 
Russell  on  the  18th  day  of  October,  1855,  a  warrant  for  the  collec- 
tion of  the  same,  commanding  hiiu  as  city  collector  to  collect  tho 
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Bame.  That  said  Riissell,  by  virtue  of  said  warrant,  as  such  col- 
lector, received  and  collected  the  sum  of  $250,000,  and  failed  to 
pay  over  mto  the  city  treasury,  of  such  sum  so  collected,  the  sum 
of  $3,188.13,  whereby  said  wiiting  obligatory  has  become  forfeited, 
and  an  action  hath  accrued  to  the  plaintiff  to  have  of  and  from  the 
said  defendants  the  sum  of  $50,000  above  demanded. 

Second  count,  substantially  as  the  first. 

Third  count,  common  count  allegmg  indebtedness  against  all  de- 
fendants of  $50,000,  on  account  stated,  and  for  money  had  and 
received. 

Breach,  neglect  of  defendants  to  pay  aforementioned  sums. 

Ad  damnum  to  declaration,  $1,000. 

The  sixth  plea — to  fii'st  and  second  counts — was  as  follows : 
That  defendant  Russell,  as  city  collector,  was  wholly  and  solely 
authorized  by  law  to  collect,  as  well  the  special  assessments  for  im- 
provements and  other  municipal  purposes  levied  and  assessed  by 
said  city  for  the  year  1855,  as  the  regularly  assessed  taxes  for  said 
year,  and  was  by  law  and  of  right,  as  such  collector,  wholly  and 
solely  entitled  to  all  fees  and  commissions  for  the  collection  of  such 
special  assessments.  That  said  Russell  was,  at  all  times  during  his 
term  of  office,  ready  and  willing  as  such  collector,  to  collect  all 
monies  due  and  owing  to  said  city  of  Chicago,  for  special  assess- 
ments, as  well  as  the  regular  taxes  assessed  for  said  year  1855, 
and  did  notify  the  said  city  thereof,  immediately  after  his  said  elec- 
tion as  such  collector.  That  the  said  city  ujilawfully  refused  to 
allow  him  to  collect  said  special  assessments,  and  unlawfully  ap- 
pointed and  empowered  certaui  others,  not  having  legal  authority 
so  to  do,  to  collect  said  special  assessments. 

That  the  sum  of  $3,188.13  was  and  is  the  just  amount  of  fees 
and  commissions  for  and  upon  the  whole  amount  of  said  special 
assessments  levied  and  assessed  by  said  city  for  said  year  1855,  and 
collected,  and  no  more,  and  that  said  Russell  being  such  collector 
as  aforesaid  as  he  well  and  lawfully  might,  kept  and  retained  the 
said  sum  of  $3,188.13,  the  amount  of  said  fees  and  commissions 
for  and  upon  said  special  assessments,  so  levied  and  collected  as 
aforesaid. 

Cause  tried  upon  the  issues,  November  26th,  1858,  by  the  court, 
by  agreement  of  counsel  without  a  jury. 
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Judo-ment  by  the  court,  of  debt  against  defendants,  $50,000, 
and  the  court  assessed  damages  at  $3,611.09. 

The  errors  assigned  are  as  follows  : 

1st.  The  court  erred  in  sustaining  the  demurrer  of  the  plaintiff 
below  (appellee),  to  the  6th  plea  of  the  defendants  below. 

2nd.  The  court  erred  in  rendering  judgment  for  the  plaintiff 
below  for  $50,000  debt,  and  in  assessing  its  damages  at  $3,611.09. 

3rd.  The  court  erred  in  allowing  interest  from  July  15th,  1856, 
to  November  26th,  1858,  and  in  mcluding  said  interest  in  the 
damages  assessed. 

4th,  The  court  erred  in  rendering  said  judgment  in  its  amount 
and  form. 

5th.  The  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  in  arrest  of  judgment,  and  in  rendering  the  said  judgment 
against  the  said  defendants  below,  impleaded,  etc, 

Clarkson  &  Tree,  for  Appellants. 

E.  Anthony,  for  Appellee. 

Walker,  J.  The  first  assignment  of  error,  questions  the  deci- 
sion of  the  Circuit  Court  in  sustaining  a  demurrer  to  appellant's 
sixth  plea.  It  was  filed  as  a  defense  to  the  first  and  second  counts 
of  the  declaration,  and  avers  that  appellant  Russell,  was,  as  city 
collector,  wholly  and  solely  authorized  by  law  to  coUect  as  well 
the  special  assessments  for  improvements  and  other  municipal  pur- 
poses, levied  and  assessed  by  said  city  for  the  year  1855,  as  the 
regular  assessed  taxes  for  that  year ;  and  was  by  law  entitled  to 
the  fees  and  commissions  for  the  collection  of  such  special  assess- 
ments. That  he  was  at  all  times  ready  and  willing  to  collect  all 
special  assessments,  as  well  as  the  taxes  for  that  year,  and  gave  the 
city  notice  thereof,  but  the  city  refused  to  permit  him  to  collect 
such  special  assessments,  and  unlawfully  apjjointed  and  empowered 
other  persons,  not  having  legal  po\ver  so  to  do,  to  collect  such  special 
assessments.  And  that  $3,188.13,  was  the  amount  of  fees  and 
commissions  upon  the  amount  of  the  special  assessments,  so  col- 
lected by  other  persons  for  the  year  1855.  And  that  appellant, 
Russell,  kept  and  retained  of  moneys  collected  by  him,  the  sum  of 
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^3,188.13,  the  amount  of  the  fees  and  commissions  upon  the  special 
assessments,  so  levied  and  collected. 

The  first  question  raised  by  this  plea,  is  whether  the  Common 
Council  by  their  charter  had  legal  authority  to  appoint  collectors 
of  special  assessments.  By  the  first  section  of  chapter  two  of  the 
amended  city  charter  of  14th  February,  1851,  it  is  enacted  that 
the  officers  of  the  city  shall  be,  "A  clerk;  an  attorney;  a  treas- 
urer ;  a  school  agent ;  a  marshal ;  a  board  of  school  uispectors  ; 
a  board  of  health  ;  one  chief,  and  a  first  and  second  assistant 
engineers  of  the  fire  department ;  one  or  more  collectors  ;  etc." 
It  is  also  enacted  by  the  thh'd  section,  that  "  At  the  annual 
election,  there  shall  be  elected  by  the  quahfied  voters  of  said  city, 
a  mayor  ;  marshal ;  treasurer  ;  collector  ;  siu'veyor  ;  attorney ; 
and  chief  and  assistant  engineers.  *  *  At  the  same  time  the 
electors  in  their  respective  wards  shall  vote  for  one  alderman,  and 
one  pohce  constable,  etc."  The  5th  section  provides,  that  "  The 
officers  elected  by  the  people  under  this  act,  (except  aldermen), 
shall  respectively  hold  their  offices  for  one  year,  and  until  the 
election  and  qualification  of  their  successors  respectively.  All  other 
officers  meDtioned  in  this  act,  (except  aldermen  and  firemen,)  and 
not  otherwise  specially  provided  for,  shall  be  appointed  by  the 
Common  Council  by  ballot,  on  the  second  Tuesday  of  March  in 
each  year,  or  as  soon  thereafter  as  may  be,  and  respectively  continue 
in  office  one  year,  and  until  the  appointment  and  qualification  of 
their  successors."  The  thh'd  section  only  provides,  as  it  will  be  per- 
ceived, for  the  election  of  oiie  collector,  while  the  first  authorizes 
<'  one  or  more  collectors."  Under  this  enactment,  the  cit}^  was 
required  to  have  at  least  one  collector,  and  he  was  required  to  be 
elected  by  the  people,  but  they  Avere  authorized  to  have  more,  and 
the  further  number  was  not  hmited.  And  by  the  fifth  section,  the 
Common  Council  was  empowered  to  appoint  by  ballot  that  further 
number.  This  authority  was  given  when  power  was  conferred 
upon  them  to  appoint  all  officers  not  required  to  be  elected  by 
the  people.  There  being  but  one  collector  required  to  be  elected, 
it  necessarily  follows  that  when  the  city  determined  to  have  more, 
they  were  authorized  to  appoint  such  additional  number.  And 
when  appointed,  they  succeeded  to  all  the  rights,  privileges  and 
duties,  in  collecting  the  dues  of  the  city,  so  far  as  authorized  by 
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the  city,  as  appertained  to  the  collector  elected  by  the  people.  ' 
No  objection  is  perceived  to  limiting  them,  when  thus  appointed  to 
a  specified  division  of  the  city,  or  to  the  collection  of  a  specified 
branch  of  the  city  revenue.  We  are  therefore  of  the  opinion,  that 
the  Common  Council  had  the  right  to  appoint  collectors  to  collect 
the  special  assessments,  and  that  by  so  doing,  they  deprived  appel- 
lant, Eussell,  of  no  legal  right. 

But  if  we  are  mistaken  in  this  view  of  the  question,  we  are  at  a 
loss  to  comprehend  by  what  right  the  appellant,  Eussell,  may 
retain  these  fees  and  commissions.  If  it  were  true  that  the  Common 
Council  had  no  authority  to  appoint  such  special  collectors,  it 
would  not  follow  that  the  city  had  thereby  become  his  de}:)tor  for 
these  fees.  It  might  be  in  case  they  had  no  authority,  that  a  recov- 
ery could  be  had  against  those  special  collectors,  for  money  had 
and  received  to  his  use,  or  an  action  maintained  against  the  indi- 
viduals composing  the  Common  Council,  if  the  appointment  had 
been  unauthorized  by  the  charter,  but  the  city  surely  could  not 
have  incurred  any  obligation  to  pay  anything  to  him.  It  might  as 
veil  be  contended  that  the  State  or  county  incurs  a  Uability  for  tho 
payment  of  fees  and  commissions  to  persons  deprived  of  office  by 
an  intruder,  yet  it  is  behevcd  that  such  a  doctrine  has  never  been 
advanced,  and  would  hardly  be  seriously  contended  for  b}^  anj'  one. 
In  all  such  cases  the  law  holds  the  intruder  liable  to  the  person 
legally  entitled  to  the  office,  for  fees  and  emoluments  received,  by 
the  person  thus  intruding  into  it.  The  collector,  is  claiming  fees 
for  services  which  he  has  not  rendered  for  the  city,  and  they  have 
no  authority  under  their  charter  to  pay  him,  even  if  they  were  so 
disposed  and  were  to  attempt  it.  But  in  either  point  of  view,  the 
plea  presented  no  defense,  and  the  court  committed  no  error  in 
sustaining  the  demurrer. 

It  is  also  urged,  that  the  court  below  erred,  in  finding  the  dam- 
ages at  $3,611.09,  when  the  declaration  only  claimed  one  thousand. 
It  has  been  repeatedly  and  uniformly  held  by  this  court,  that  in 
actions  of  debt  on  penal  bonds,  assigning  breaches  under  the  statute, 
that  it  is  error,  if  the  jury  fail  to  find  both  the  debt  and  damages. 
And  that  it  is  not  form  but  suljstance,  and  the  omission  cannot  be 
supplied  by  the  court.  And  no  rule  of  practice  is  better  estab- 
lished, than  that  in  an  action  of  debt,  the  plaintifi"  cannot  recovei 
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damages  beyond  the  amount  claimed  in  his  declaration.  And  tliis 
rule  has  been  applied  by  this  court  to  recoveries  on  penal  bonds  for 
the  performance  of  covenants  or  conditions  ;  Faimier  v.  Faggott,  3 
Scam.  R.  347  ;  Stephens  v.  Sweeney,  2  Gilm.  R.  375.  In  these 
cases  upon  penal  bonds,  the  judgments  were  reversed,  because  the 
damages  found  on  the  trial  exceeded  the  ad  damnum  laid  in  the 
declaration,  and  they  are  in  point  and  decisive  of  this  case.  What- 
ever our  opinion  might  have  been,  were  the  question  an  open  one, 
we  regard  the  practice  too  long  and  too  well  settled  by  our  adjudi- 
cations to  be  now  distiu'bed.  To  do  so,  would  lead  to  more  incon- 
venience than  benefit.  It  is  only  a  question  of  pleading  and 
practice,  and  if  we  were  to  reverse  the  former  decisions  of  this 
court  because  they  do  not  conform  to  the  English  decisions,  it  is 
beheved  that  it  would  lead  to  more  inconvenience  than  benefit. 
These  decisions  have  long  been  recognized  and  acted  upon  by  our 
courts  and  the  profession,  and  in  a  matter  so  easy  to  be  comphed 
with,  we  can  perceive  no  urgent  necessity  for  overruling  decisions 
repeatedly  and  dehberately.  made,  simply  to  make  them  conform 
to  those  of  another  country. 

The  judgment  must  be  reversed  and  the  cause  remanded,  with 
leave  to  amend  the  declaration  and  writ. 

Judgment  reversed. 


Myron  H.  Fish  and  Milo  Lee,  Appellants,  v.  Elijah  M. 
Roseberry,  Appellee. 

APPEAL  FROM  MERCER. 

In  actions  ex  delicto,  it  is  seldom  that  courts  will  interfere  with  the  finding*  of 
juries ;  but  in  actions  ex  contractn,  where  a  measure  of  damages  is  usually  fur- 
nished, and  the  proof  and  instructions  are  not  properly  considered,  verdicts  will 
be  set  aside. 

When  wheat  is  sold  in  the  stack,  there  is  an  implied  warranty,  that  it  is  merchant- 
able. 

This  was  an  action  of  assumpsit,  to  recover  the  price  of  one 
thousand  bushels  of  wheat,  brought  by  appellee  against  appellants 
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in  the  Rock  Island  Circuit  Court,  and  taken  to  Mercer  by  a  change 
of  venue. 

The  declaration  alleges  that  the  defendants  were  indebted  to 
plaiutiflMu  the  sum  of  $900,  the  price  of  eight  hundred  bushels  of 
wheat  sold,  etc.  ;  declaration  also  contained  the  common  counts. 

Plea,  general  issue. 

The  plaintiff  to  maintain  the  issue  on  his  part,  called  as  a  witness, 
Horatio  Roseheiry,  who  testified.  That  he  was  the  son  of  plaintifi' : 
my  father  contracted  to  deliver  to  Fish  and  Lee,  the  defendants, 
eight  hundred  bushels  of  spring  wheat,  b}^  the  first  of  November, 
1855,  if  possible,  or  as  soon  thereafter  as  it  could  be  threshed  and 
delivered:  under  this  contract:  "Rock  Island  county,  October, 
18th,  1855.  I  have  this  day  agreed  to  deliver  to  Fish  and  Lee,  at 
the  warehouse  of  Samuel  Keuworthy,  in  Andalusia,  eight  hundred 
bushels  of  spring  wheat,  within  one  month  if  possible,  for  which  I 
am  to  receive  one  dollar  and  twelve  and  one-half  cents  per  bushel. 
E.  W.  Roseberry."  And  the  same  having  been  presented  to  and 
examined  by  the  witness,  he  said  :  "I  don't  know  whether  this  is 
the  paper,"   referrhig  to  the  wiitten  contract  between  the  parties. 

To  which  objection  plaintitf 's  counsel  stated  that  said  contract 
was  obtained  by  defendants  from  plaintiff  by  fraud,  and  proposed 
to  prove  such  fraud  by  witnesses,  shoAving  that  defendant,  Lee, 
misread  the  said  contract  to  plaintiff,  he  bemg  at  the  time  of  the 
execution  thereof,  unable  to  read  the  same,  whereupon  witness  was 
fuilher  alloAved  by  the  conrt  to  testify  in  relation  to  said  contract, 
as  follows,  to  ynt : 

"  I  did  not  read  the  paper ;  that  is  father's  signature  ;  Mr.  Lee, 
one  of  the  defendants  was  present ;  don't  know  who  proposed  to 
reduce  the  contract  to  writing.  When  I  came  into  the  house  they 
were  writing ;  the  defendant.  Mr.  Lee,  sat  do^vTi  to  write  ;  after 
writing,  he  handed  the  contract  to  father  to  sign ;  he  (father)  said 
he  could  not  read  it,  and  looked  for  his  spectacles  ;  could  not  find 
them,  and  would  trust  to  Mr.  Lee's  honor  to  read  it :  Lee  then 
read  it  over  ;  father  refused  to  sign  it ;  it  specified  a  particular 
time  for  delivery,  to  Avhich  father  objected,  and  Lee  "svi'ote  another 
contract  and  read  it  to  father  ;  by  its  terms,  as  Mr.  Lee  read  it, 
father  was  to  deliver  eight  hundred  bushels  of  wheat  at  Andalusia, 
by  the  first  of  November  if  possible,  or  as  soon  after  as  it  could  be  < 
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threshed  and  delivered.  In  November  this  conti'act  was  made, 
think  it  was  November — middle  of  October  I  should  have  said,  in 
1855.  Mr.  Lee  put  the  paper  in  his  pocket  at  that  time  ;  Mr.  Lee 
came  to  buy  father's  wheat ;  they  (Mr.  Lee  and  father)  went  out 
to  the  stacks  ;  I  did  not  go  with  them  to  the  stacks  ;  Mr.  Lee  had 
wheat  heads  in  his  hand  ;  they  then  went  to  the  house,  I  went  also; 
when  I  went  in  they  had  bargained  for  the  wheat ;  Mr.  Lee  was  to 
pay  one  dollar  twelve  and  one-half  cents  per  bushel,  for  eight  hmi- 
dred  bushels  of  wheat.  The  wheat  was  to  be  delivered  at  Ken- 
worthy's  warehouse  situated  on  the  Mississippi  river,  about  nine 
miles  from  my  father's  house  ;  there  was  no  specified  time  for  tiie 
delivery,  but  to  be  delivered  as  soon  as  possible.  I  did  not  hear 
Mr.  Lee  say  anything  about  whether  satisfied  with  the  wheat  or 
not ;  he  said  that  he  wanted  to  purchase  the  wheat  that  was  in  the 
stacks  ;  they  were  about  an  hour  at  the  stacks  ;  I  went  immediately 
to  procure  a  threshing  machine  ;  could  get  none  within  three  or 
four  weeks  ;  one  Powers  came  on  the  last  day  of  December  to 
thrash  the  wheat ;  commenced  New  Year's  day,  1856  ;  they  had 
many  break  doAvns  which  consumed  a  good  deal  of  time  ;  they 
were  obliged  to  stop  on  account  of  cold  weather,  as  the  hands  re- 
fused to  work  on  that  account ;  don't  know  how  long  this  stop 
was  ;  it  was  some  days  I  think  ;  the  cold  weather  commenced 
about  the  second  week  in  January  ;  they  continued  threshing  off 
and  on  during  February  ;  they  kept  us  in  suspense  on  account  of 
the  machine  breaking.  Finished  threshing  all  the  wheat  the  last 
of  February  or  fii'st  of  March  ;  we  did  not  haul  auy  wheat  in  till 
about  the  fii'st  of  April ;  hauled  with  two  wagons  with  cattle  ;  got 
stuck  iu  the  mud,  then  quit  till  the  roads  improved  ;  as  soon  as  the 
roads  would  permit,  commenced  agam  and  hauled  imtil  seeding 
time,  then  quit ;  in  about  two  weeks  commenced  again  and  finished 
haulmg  about  the  first  of  June  ;  dehvered  eight  hundred  and  one 
bushels  and  some  poimds  ;  the  wheat  did  not  suifer  any  from  the 
time  we  commenced  threshing  till  delivered ;  the  wheat  was  an 
average  quality  of  that  threshed  from  the  stacks  and  it  was  as  good 
when  delivered  as  when  threshed  ;  father  received  no  notice  to  my 
knowledge,  not  to  dehver  the  wheat. 

First  agreement  written  was  to  deliver  eight  hundred  bushels  of 
wheat  by  the  first  of  November,  1855,  at  Kenworthy's  warehouse  ; 
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the  second  contract  as  Lee  read  it,  was  to  deliver  by  the  first  day 
of  November,  1855,  if  possible,  if  not,  as  soon  as  it  could  be  threshed 
and  dehvered  ;  there  was  no  difference  in  the  two  contracts,  except 
as  to  the  time  of  delivery  ;  the  written  contract  was  the  contract 
between  the  parties,  but  was  misread  by  Lee,  as  to  time  of  delivery 
only.  I  paid  particular  attention  at  the  time  Lee  read  it  that  way; 
father  cannot  read  writing  without  spectacles  ;  I  could  have  read 
it ;  don't  remember  that  my  father  told  Lee  that  the  wheat  was 
good  ;  it  was  hard  getting  machines  that  year  ;  don't  know  of  any 
machine  that  could  have  been  had  within  a  month  from  the  date 
of  the  contract ;  could  have  got  a  machine  from  Holliday  for  a 
larger  price,  one  cent  per  bushel ;  he  offered  to  come  in  Becember, 
if  we  would  give  him  his  price,  six  cents  ;  he  threshed  for  some  of 
our  neighbors  ;  I  was  out  looldng  for  a  machine  just  after  Lee  was 
there  ;  did  not  go  to  see  Holliday  at  all ;  we  stopped  for  cold 
weather,  this  was  the  second  week  in  January  ;  the  machine  was 
ready  then,  but  we  had  some  trouble  about  the  hands,  sometimes 
the  machine  was  ready  when  father  was  not ;  we  stopped  three  or 
four  days  on  account  of  the  cold  weather  ;  don't  know  how  long 
we  threshed  then  ;  cold  weather  did  not  stop  us  after  the  third 
week  in  January  ;  the  horse-power  brealdng,  was  another  cause  of 
stoppage  ;  it  took  about  three  weeks  to  repair  it.  The  crop  was 
about  sixteen  hundred  bushels ;  I  guess  we  had  about  half  of  it 
threshed  by  the  last  week  in  January. 

•  James  Roseberry  testified :  I  am  son  of  the  plaintifi";  reside  with 
him  ;  Lee  came  to  the  house  about  the  middle  of  October ;  said  he 
would  bke  to  purchase  wheat ;  said  tliey  were  giving  one  dollar 
and  ten  cents  per  bushel  at  Rock  Island  ;  father  wanted  one  dollar 
and  fifteen  cents  per  bushel ;  Lee  said  he  would  go  down  to  the 
stacks  and  look  at  it ;  Avcut  down  and  agreed  to  give  $1.12^  for  it ; 
said  he  thought  it  was  very  good  wheat,  and  that  he  would  be  able 
to  give  that  for  it  ;  he  wrote  an  agreement  and  read  it  over  to 
father  ;  father  was  not  willing  to  sign  it  because  he  did  not  like  the 
time  for  delivery  ;  Lee  took  paper  and  wrote  another,  read  it,  and 
father  signed  it.  He  was  to  deliver  the  wheat  by  the  first  of  Xo- 
vcmber  if  possible,  or  as  soon  after  as  he  could  thresh  and  deliver 
it  ;  contract  was  wi'itten  on  blue  paper  like  this,  (referring  to  con- 
tract  offered  in  evidence,)  and  was  about  the  same  size.  I  heard 
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Lee  read  it ;  father  tried  to  find  his  glasses  but  could  not ;  he  could 
not  see  to  read  it  without  them  ;  'twas  the  wheat  in  the  stack  that 
Lee  wished  to  purchase  ;  this  was  the  wheat  deUvered.  Delivery 
completed  about  the  first  of  May  ;  completed  threshing  all  our 
wheat  about  the  first  of  March  ;  the  roads  were  bad  ;  did  not  clean 
tlie  wheat  till  after  we  finished  threshing,  I  did  not  go  expressly 
for  a  machine  :  the  one  we  got  did  not  separate  very  well ;  it  broke 
down  frequently  and  sometimes  would  require  a  week,  and  some- 
times three  or  four  days  to  repair  it. 

After  they  came  back  to  the  house,  Lee  offered  one  dollar  twelve 
and  one-half ;  father  agi-eed  to  take  it ;  the  first  agreement  stipu- 
lated that  dehvery  should  be  by  a  fixed  time.  I  knew  while  Lee 
was  writing  the  last  contract,  that  it  would  give  us  more  time  ;  Lee 
read  it,  that  father  should  deliver  the  wheat  at  Andalusia  by  the 
first  of  November  if  possilDle,  or  as  soon  thereafter  as  he  could  get 
it  threshed  and  delivered,  the  only  difierence  between  the  contract 
oflered  in  evidence,  and  the  way  it  was  read  by  Lee,  was  in  the  time 
of  dehvery  ;  Lee  said  that  he  wanted  to  purchase  the  wheat  that 
was  in  the  stacks  ;  he  bouo^ht  eight  hundred  bushels  of  it.  There 
was  sixteen  hundred  bushels  in  all,  one-half  of  it  was  threshed  by 
the  latter  part  of  January. 

Samuel  Kenwortliy  testified  :  Fish  and  Lee  the  defendants,  en- 
gaged room  in  my  warehouse  in  September,  1855,  for  storing  wheat. 
Roseberry  delivered  a  little  over  eight  hundred  bushels  of  wheat 
for  Fish  and  Lee  ;  about  three  loads  were  delivered  in  April,  and 
the  balance  in  May.  In  January,  I  think,  Mr.  Lee  told  me  that 
he  expected  Roseberry  to  dehver  some  wheat.  I  oflered  one  dollar 
and  thirty  cents  in  October  for  wheat  and  could  not  buy  it ;  it  may 
have  been  after  the  twentieth ;  in  April  and  May  it  was  worth 
eighty  cents. 

The  wheat  dehvered  by  Roseberry  was  damp  and  musty  ;  it  was 
not  merchantable  ;  don't  think  millers  would  have  paid  over  sixty 
or  sixty-five  cents  for  it ;  I  supposed  I  received  the  wheat  as  ware- 
housemen would  have  received  it — just  as  I  did,  if  Lee  had  never 
epoken  to  me  about  it.  The  oldest  son,  Horatio  Roseberry,  said 
the  wheat  was  his  ;  I  gave  him  receipts  in  his  own  name  for  the 
whole  of  it,  and  entered  it  upon  my  book  as  his,  I  wrote  to  Fish 
and  Lee  and  informed  them  of  the  condition  of  the  wheat ;  they 
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answered  that  they  would  not  have  it.  I  think  I  did  not  receive 
the  letter  until  after  all  the  wheat  was  delivered,  and  some  fourteen 
days  after  I  wrote.  Wheat  raised  some  twenty  or  thirty  cents  per 
bushel  in  the  space  of  a  week  or  two  in  the  month  of  October, 
1855,  I  think  after  the  twentieth  ;  this  wheat  was  not  in  a  condi- 
tion to  keep  without  extraordinary  care  and  attention  ;  I  specified 
this  in  the  receipts.  Roseberry,  the  plaintifi',  afterwards  told  me 
to  dispose  of  it  the  best  way  I  could  ;  the  fore  part  of  February 
the  roads  were  good,  the  latter  part  they  were  rather  soft  from 
Andalusia  to  Roseberry's  ;  there  might  have  been  three  days  that 
it  would  have  been  bad  hauling  wheat.  In  March  the  roads  were 
not  so  good.  We  received  more  wheat  in  April  than  anj^  other 
month  ;  I  think  the  last  of  this  wheat  came  in  on  the  6th  of  May  ; 
Roseberry,  the  plaintiff,  said  Mr.  Lee  would  not  take  the  wheat ; 
I  told  hmi  it  would  not  keep  without  much  trouble  ;  he  told  me 
to  do  the  best  I  could  with  it ;  Horatio  Roseberry  claimed  all  the 
wheat ;  the  receipts  were  given  m  his  name  ;  old  Roseberry  di'ew 
none  of  it. 

Horatio  Hoseberri/  re-called :  The  wheat  I  delivered  did  not  be- 
long to  me,  it  was  my  father's  ;  I  hved  with  him  and  worked  on 
his  farm.  I  might  have  said  to  Kenworthy  that  it  was  vay  wheat ; 
if  I  haul  a  load  to  town,  I  call  it  mine  ;  I  think  I  said  it  was 
father's  wheat,  but  I  am  not  certain. 

Defendant  then  called  M  li.  Powers :  I  threshed  for  plaintiff  in 
'56  ;  threshed  through  the  month  of  January,  and  but  httle  in 
February  ;  threshed  three  hundred  bushels  the  first  week  ;  al^out 
the  20th  of  January  we  had  1,176^  bushels  threshed;  we  were 
hindered  by  plaintiff"  many  days ;  we  had  to  run  half-handed  ; 
machine  hands  had  to  fill  the  place  of  Roseberry  ;  we  had  three 
small  brealvs  that  required  al)ont  three  hours  each  to  repair  ;  were 
not  hindered  any  for  two  weeks  up  to  the  20th  ;  if  plaintiff  liad 
furnished  the  hands  he  ought  to  have  furnished,  we  could  have 
threshed  at  the  rate  of  one  hundred  and  fifty  bushels  per  day  ;  I 
should  not  consider  the  roads  ver}'  bad  the  latter  part  of  January  ; 
my  teams  were  on  the  roads  then  for  about  four  weeks,  and  there 
was  nothing  to  prevent  hauling  ;  when  we  quit  threshing  the  roads 
were  sloppy,  but  the  ground  was  frozen  underneath  ;  the  first  ob 
Btruclion  to  hauling  wiis  after  the  14th  of  ]\Iarch  :  I  told  Rosc- 
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beny  that  if  he  did  not  get  away  his  wheat,  that  probably  Fish 
and  Lee  would  not  take  it ;  said  he  was  not  particular  whether 
they  did  or  not  ;  thought  that  he  could  get  better  price,  that  there 
was  no  danger  of  the  Russian  war  ceasing,  and  that  wheat  would 
come  up  before  harvest,  and  he  had  no  doubt  would  be  worth  one 
dollar  and  fifty  cents.  He  had  some  very  good  wheat  and  some 
very  poor  wheat ;  it  had  been  wet  and  badly  frozen  ;  out  of  1,600 
bushels,  I  should  think  there  might  have  been  fourteen  hundred 
that  was  damaged  ;  as  we  threshed  the  wheat,  wagons  hauled  it 
away,  the  good  to  one  place  and  the  bad  to  another. 

Robert  Wliittaker  testified  :  We  commenced  threshing  the  first 
day  of  January  ;  the  stacks  of  wheat  had  taken  considerable  wet 
and  Avere  frozen  on  the  outside :  there  were  several  threshini; 
machines  in  that  neighborhood  ;  this  job  was  our  first  that  winter  ; 
we  could  have  threshed  the  wheat  in  November  or  December,  if 
notified  long  enough  before-hand.  I  hved  about  fom*  miles  from 
Roseberry's.  Holliday  had  a  threshing  machine  ;  he  lived  about 
i  mile  and  a  half  from  plaintiff's. 

David  E.  Morse  testified :  I  assisted  in  threshing  plamtiff's 
vvheat ;  some  was  in  good  condition,  some  badly  frozen  ;  I  i,Tas 
there  two  days  ;  thmk  teams  were  hauhng  wheat  from  that  neign- 
borhood  to  Andalusia  hi  February  and  March  ;  think  I  delivered 
some  in  February  ;  there  were  a  number  of  machines  around  there  ; 
1  saw  this  wheat  at  Andalusia  ;  it  was  musty  and  unmerchantable  ; 
was  at  Roseberry's  house  about  the  first  of  May ;  Horatio  Rose- 
berry  and  Robert  Harrmgion  were  there  ;  I  exammed  the  wheat 
and  said  it  was  damp  ;  they  answered,  yes  ;  I  asked  if  thej^  had 
mixed  the  wheat ;  they  said  they  had  run  the  poor  wheat  through 
the  wind  mill,  and  taken  out  what  ice  they  could,  then  mixed  it 
with  the  good  wheat ;  the  bad  would  spoil  the  good. 

Joseph  T.  Cooper  testified  :  I  assisted  in  threshing  this  wheat ; 
about  one-fourth  of  it  was  in  bad  condition ;  about  one  thousand 
bushels  was  threshed  by  the  twentieth  of  January  ;  we  were  hind- 
ered by  Roseberry  ;  could  have  threshed  from  one  hundred  and 
fifty  to  two  hundred  bushels  per  day  with  full  hands  ;  there  was 
no  difficulty  in  getting  machines  in  the  fall  of  1855.  Roseberrj-'s 
sous  refused  to  work,  on  account  of  the  cold  ;  don't  know  of  any 
one  else  who  did. 
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L.  A.  Chabat  testified  :  It  was  May,  1856,  that  I  first  saw  this 
wheat ;  it  was  musty,  damp  and  unmerchantable. 

NeUon  8herwood  testified  :  I  have  kno^vn  Lee  and  Roseberry  for 
four  years ;  about  the  12th  of  May,  1856,  plaintiff  said  he  had 
eight  hundred  bushels  of  wheat  in  Kenworthy's  warehouse  to  sell, 
that  he  had  once  sold  it  to  Fish  and  Lee,  but  did  not  deliver  it 
when  he  contracted  to,  and  they  would  not  have  it,  and  that  he 
wanted  to  sell  to  some  one  else  ;  he  said  that  Lee  had  scratched 
out  part  of  the  contract  and  added  a  part  so  as  to  alter  it. 

The  court  gave  the  following  instructions  for  the  plaintiff : 

1.  If  from  the  evidence  in  this  case,  the  jury  believe  that,  on  or 
about  the  18th  day  of  October,  A.  D.  1855,  the  plaintiff  in  this 
suit  contracted  to  sell  to  the  defendants,  800  bushels  of  wheat,  out 
of  wheat  then  in  the  stack  upon  plaintiff's  premises  and  imthreshed, 
and  that  by  the  terms  of  such  contract,  said  plaintifi"  was  to  deliver 
such  wheat  at  Andalusia,  at  the  warehouse  of  Samuel  Kentworthy, 
by  the  first  day  of  November,  then  next  and  following,  if  possible,  or 
as  soon  thereafter  as  said  plaintiff  could  thresh  and  deliver  said  wheat, 
and  that  the  plaintiff,  after  such  18th  day  of  October,  made  leason- 
able  and  proper  effort  to  deliver  such  wheat  at  Andalusia  as  afore- 
said, and  did  within  a  reasonable  time  thereafter,  deliver  said  800 
bushels  at  the  place  provided  for  in  the  contract,  then  the  defend- 
ants are  liable  to  pay  said  plaintiff  the  price  agreed  upon  by  said 
parties  as  the  price  of  said  wheat,  provided  the  plaintifi"  used  proper 
care  in  preserving  said  wheat  from  harm  before  delivery,  and  de- 
livered said  defendants  an  average  quality  of  wheat  threshed  from 
plaintifi''s  stacks,  mentioned  at  the  time  said  contract  was  made. 

2.  If  from  the  evidence  in  this  case,  the  j  ury  believe  that  the 
plaintiff  contracted  to  sell,  and  the  defendants  agreed  to  bu}^  800 
bushels  of  wheat,  which  wheat  was  to  be  threshed  from  and  out  of 
stacks  of  wheat  that  "plaintiff  then  had  on  hand,  then  the  law  would 
imply  that  such  wheat  was  to  be  of  an  average  quality,  as  compared 
with  the  entire  quantity  in  such  stacks,  and  it  would  make  no  dif- 
ference whether  such  wheat  was  merchantable  or  not,  as  the  defend- 
ants, under  such  circumstances,  Avould  receive  the  precise  article 
they  contracted  for,  and  would  have  no  right  to  complain,  imless 
the  plaintiff  did  or  permitted  some  act  or  thing,  by  which  the 
average  quality  of  said  wheat  was  impaired. 
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3.  K  from  the  evidence,  the  jury  believe  that  the  plaintiff  was 
induced  by  the  defendants  or  either  of  them,  to  sign  the  written 
contract  offered  in  evidence,  by  the  fraud  and  circumvention  of  either 
of  said  defendants,  then  the  plaintiff  in  this  case  is  pennitted  to 
prove  the  true  contract  between  the  parties  by  parol,  and  if  under 
such  circumstances  the  jmy  believe,  from  the  evidence,  that  the 
plaintiff  has  reasmiably  performed  such  parol  contract,  if  found  to 
exist  in  respect  to  the  sale  and  delivery  of  said  800  bushels  of 
wheat  at  Andalusia,  then  the  plamtiff  is  entitled  to  recover  in  this 
suit,  provided  that  in  other  respects  the  plaintiff  has  performed  his 
part  of  said  parol  contract. 

4.  If  from  the  evidence,  the  jury  beheve  that  the  parties  to  this 
suit  extended  the  time  for  the  deHvery  of  said  wheat,  they  might 
lawfully  do  so,  whether  such  contract  was  in  parol  or  in  writing, 
and  the  e\ddence  of  such  extension  may  be  inferred  from  circum- 
stances proven  to  exist.  Thus,  if  from  the  evidence,  the  jury  be- 
lieve that  Lee,  one  of  the  defendants,  in  January,  1856,  expressed 
a  willingness  to  receive  said  wheat  from  the  plaintiff,  or  directed 
his  warehouseman  to  do  so,  it  is  proof  tending  to  show  that  the 
time  of  the  dehvery  was  extended  beyond  the  time  mentioned  in 
the  written  contract. 

5.  If  from  the  evidence  in  this  case,  the  jury  believe  that  the 
defendants,  or  either  of  them,  on  or  about  the  18th  day  of  October, 
1855,  by  fraud  and  circumvention,  induced  the  plaintiff  to  sign  a 
wi'itten  contract  for  the  sale  and  delivery  to  them  of  800  bushels 
of  wheat,  then  the  jury  are  bound  by  the  law  of  the  land  to  disre- 
gard such  written  contract,  utterly  and  entirely,  when  offered  in 
evidence  as  proof  of  such  contract ;  and  if,  in  this  case,  the  jury, 
from  the  evidence,  believe  that  the  defendants  or  either  of  them, 
when  reading  to  the  plaintiff  (being  unable  to  read)  the  Tvi-itten 
contract  offered  in  evidence,  misread  the  same  in  any  material  part, 
and  thus  induced  the  plaintiff  to  sign  said  contract,  then  such  con- 
tract is  not  binding  upon  the  plaintiff,  and  is  wholly  void  as  to  him. 

G,  If  from  the  evidence  in  this  case,  the  jury  believe  that  Ivee, 
one  of  the  defendants,  in  reading  to  the  plaintiff  the  contract  offc  ed 
in  evidence,  (he,  the  plaintiff,  being  then  unable  to  read  the  same,) 
materially  misread  such  -vvi-itten  contract,  as  to  the  time  of  the  de- 
Uveiy  of  the  wheat  spoken  of  m  said  contract,  and  thus  irduced 
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the  plaiutiff  to  sign  the  same,  such  an  act  on  the  part  of  Lee  wouhl 
vitiate  and  render  void  such  contract  as  to  the  plaintifl*  in  this  suit. 

To  the  giving  of  all  which  instructions  the  defendants  excepted, 
which  excej)tion  the  coui't  overruled  and  gave  said  instructions. 

The  defendants  then  requested  the  coui-t  to  instruct  the  jury  ad 
follows : 

1.  The  court  will  instruct  the  jury  that  they  are  the  sole  judges 
of  the  credibility  due  the  testimony  of  all  witnesses  testifjdug  before 
them,  and  are  not  bound  to  beheve  that  of  any  witness  whom  they 
believe  unworthy  of  credit,  notwithstanding  the  character  of  such 
witness  for  truth  and  veracity,  has  not  been  formally  impeached  by 
the  testimony  of  any  other  witness. 

2.  A  witness  who  makes  knowmgiy  contradictory  statements  iu 
regard  to  any  material  fact  in  issue  before  them,  is  unworthy  the 
credit  of  a  jury. 

3.  The  court  will  instruct  the  jury,  that  if  they  beheve  from  the 
evidence,  that  plaintiff  admitted  that  he  had  sold  the  wheat  to  de- 
fendants, but  that  he  had  not  delivered  it  when  he  agreed  to,  that 
defendants  were  not  bound  to  receive  it,  they  will  find  for  the  de- 
fendants. 

4.  The  com-t  will  insti'uct  the  jmy  that  the  admLssions  of  the 
plaintiff  are  evidence  against  him. 

The  court  will  instruct  the  jury,  that  m  no  event  were  the  de- 
fendants bound  to  receive  unmerchantable  wheat  of  the  plaintiff. 

The  court  will  instruct  the  jury,  that  if  they  believe  from  the 
evidence,  by  the  admissions  of  plaintiff,  that  he  had  not  delivered 
the  wheat  in  the  time  required  by  the  contract,  they  will  find  for 
the  defendants. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  con- 
tracted to  deliver  800  bushels  of  wheat  within  one  month  from  the 
18th  day  of  October,  1855,  at  Kenworthy's  warehouse  iu  Andalusia, 
if  possible,  and  that  it  was  reasonably  possible  to  do  so,  and  that 
plaiutifi'  did  not  deliver  said  wheat  within  that  time,  then  the  jury 
must  find  a  verdict  for  the  defendants,  unless  they  find  that  defend- 
ants afterwards  accepted  the  said  wheat  under  same  contract. 

(5.  If  the  jury  believe,  from  the  evidence,  that  plaintiff'  contracted 
to  deliver  800  bushels  of  spring  wheat  at  Andalusia,  at  Kenworthy's 
warehouse,  by  the  first  day  of  November,  A.  D.  1855,  if  j)0S3ible, 
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if  not,  as  soon  after  as  it  could  be  threshed  and  delivered,  and  that 
it  was  not  possible  to  deliver  said  wheat  by  the  said  first  of  Novem- 
ber, then  the  jury  must  believe  that  the  plamtiif  used  all  dihgence 
and  exertion  in  getting  the  same  threshed  and  delivered  as  soon 
after  said  first  day  of  November,  A.  D.  1855,  as  possible,  or  the 
plaintiff  cannot  recover. 

7.  The  law  is,  that  the  wheat  to  be  dehvered  on  a  contract  to 
deliver  a  certain  number  of  bushels  of  wheat,  is  to  be  of  a  fair, 
merchantable  quahty,  and  therefore  if  the  plamtiff,  under  the  con- 
tract, only  delivered  wheat  which  was  not  of  a  fair,  merchantable 
quality,  he  cannot  recover  upon  said  contract, 

8.  Wheat  of  a  fair,  merchantable  quality,  means  good  fair  wheat 
in  market,  without  reference  to  whether  the  season  has  generally 
damaged  wheat  or  not. 

9.  A  contract  for  the  purchase  of  800  bushels  of  wheat  to  be 
threshed  and  delivered  by  the  seller,  is  not  a  purchase  of  the  rni- 
threshed  wheat,  and  such  wheat  would  remain  the  property  of  the 
seller  until  the  same  was  delivered  under  and  according  to  the  con- 
tract. 

10.  If  the  jury  believe,  from  the  evidence,  that  there  was  an  ex- 
tension of  the  time  for  the  delivery  of  said  wheat,  by  the  said 
defendants,  then  the  jury  must  further  believe,  from  the  evidence, 
that  the  wheat  was  dehvered  in  strict  comphance  with  the  terms  of 
said  extension,  otherwise  the  jury  must  find  for  defendants. 

And  further  ;  the  mere  statement  of  defendant  to  Ken  worthy, 
that  he  expected  Roseberry  would  deliver  some  wlieat,  is  not  of 
itself  evidence  of  such  extension. 

And  the  com-t  then  gave  all  said  instructions  as  asked  by  the 
defendant,  except  the  3rd,  4th  and  6th,  and  then  and  there  refused 
to  give  the  said  3rd,  4th  and  6th  instructions  as  above  asked,  but 
modified  the  same.  (Which  instructions  as  niodified  are  m  the 
words  and  figures  following)  : 

3.  The  court  will  mstruct  the  jury,  that  if  they  believe,  from  the 

evidence,  that  plaintifi"  admitted  that  he  had  sold  the  wheat  to 

defendants,  but  that  he  had  not  delivered  it  when  he  agreed  to, 

that  defendants  were  not  bound  to  receive  it,  and  that  defendants 

did  not  receive  it,  and  if  from  the  evidence  they  beheve  such  to  be 

the  fact,  thev  will  find  for  the  defendants. 
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4.  The  court  will  instruct  the  jury  that  the  aclmissious  of  the 
plaintiff  are  evidence  against  him  ;  but  that  all  the  admissions  cf  a 
party  made  at  the  same  time  and  in  the  same  conversation,  botii 
for  and  against  himself,  must  be  considered  and  weighed  by  the 

4.  The  court  will  instruct  the  jury,  that  in  no  event  were  the 
defendants  bound  to  receive  unmerchantable  wheat  of  the  plaintiff, 
unless  they  believe,  from  the  evidence,  that  the  defendants  pur- 
chased certain  wheat  of  plamtiff  of  a  difierent  quahty  after  a  fair 
examination  of  its  quality,  or  purchased  certain  wheat  then  in 
stacks,  with  a  fair  opportunity  of  examining  its  qualit}'.  Tlie  court 
will  instruct  the  jury,  that  if  they  believe,  from  the  evidence,  by 
the  admissions  of  plaintiff  or  other^vise,  that  he  had  not  delivered 
the  wheat  in  the  time  required  by  the  contract,  they  will  find  for 
the  defendants. 

6.  If  the  jury  believe,  from  the  evidence,  that  plaintiff  contracted 
to  deliver  800  bushels  of  spring  wheat  at  Andalusia,  at  Kenworthy's 
warehouse,  by  the  first  day  of  November,  A.  D.  1855,  if  possible, 
if  not,  as  soon  after  as  it  could  be  threshed  and  delivered,  and  that 
it  was  not  possible  to  deliver  said  wheat  by  the  said  first  day  of 
November,  then  the  jury  must  believe  that  the  plaintiff  used  all 
reasonable  diligence  and  exertion  in  getting  the  same  threshed  and 
delivered  as  soon  after  said  first  day  of  November,  A.  D.  1855,  as 
was  reasonably  possible,  or  the  plaintiff  cannot  recover. 

To  the  modification  of  said  instructions,  the  defendant  excepted, 
which  exceptions  the  court  overrided,  and  gave  the  said  instruc- 
tions, as  modified. 

After  which  the  jury  returned  a  verdict  for  the  plaintifl',  and 
assessed  his  damages  at  nine  hundred  dollars.  The  defendants 
entered  their  motion  for  a  new  trial,  for  the  followins;  reasons  : 

1st.  That  the  court  gave  to  the  jury  in  the  case,  on  behalf  of  and 
for  the  plamtifi",  erroneous  instructions. 

2nd.  That  the  verdict  of  the  jury  was  against  the  instruction*  of 
the  court  in  the  cause. 

3rd.  That  the  verdict  of  the  jury  was  contrary  to  the  evidence 
m  the  case. 

4th.  That  William  I.  Nevins,  one  of  the  jur3^meu  who  tried  the 
cause,  was,  when  said  case  was  tried,  over  sixty  years  of  age. 
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Which  motion  the  court  overruled,  and  rendered  judgriient  on 
the  verdict.     The  defendants  excepted,  and  prayed  an  appeal. 
The  errors  assigned  are  : 

1.  The  court  erred  in  giving  each  of  the  instructions  asked  for 
by  defendant. 

2.  The  court  erred  in  modifying  defendants'  instructions. 

3.  The  court  erred  in  overruling  motion  for  a  new  trial. 

4.  The  court  erred  in  rendering  the  judgment. 

B.  C.  Cook,  for  Appellants. 
Beardsley  &  Smith,  for  Appellee. 

Breese,  J.  We  are  satisfied  on  an  examination  of  the  facts  of 
this  case  and  the  instructions  of  the  court,  that  a  new  trial  should 
be  awarded.  It  is  true,  as  a  general  rule,  coui'ts  will  not  inter- 
fere to  set  aside  verdicts,  where  it  is  believed  the  jury  has  decided 
ao'ainst  the  weio-ht  of  evidence,  and  ao;ainst  the  instructions  of  the 
court,  provided  it  appears  from  the  whole  record,  that  substantial 
justice  has  been  done.  This  is  pre-eminently  the  rule  in  actions  ex 
delicto,  whore  juries  have  no  well  assigned  limits  within  which  to 
bound  their  judgments.  It  is  somewhat  different  in  cases  ex  con- 
tractu. Such  cases  furnish  of  themselves  the  rule,  and  whenever 
juries  transgress  it,  their  verdicts  should  be  unhesitatingly  set  aside. 

The  meaning  of  the  contract  in  this  case,  taken  in  its  most  favor- 
able aspect  for  the  appellee,  is,  that  he  should  make  all  reasonable 
efibrts  to  deliver  the  wheat  if  not  by  the  first  of  November,  as  soon 
after  that  day,  as  by  the  exercise  of  reasonable  diligence  he  would 
have  been  enabled  to  do.  The  proof  is,  we  think,  conclusive,  by 
such  exercise,  he  could  have  dehvered  the  whole  quantity  con- 
tracted for  by  the  first,  or  middle  of  December.  A  man  really 
desirous  of  performing  such  a  contract,  could  have  delivered  the 
wheat,  and  without  extraordinary  exertion,  by  the  first  day  of  De- 
cember. This  the  whole  testimony  fully  shows.  Eldridge  v.  Rowe, 
2  Gilm.  R.  96  ;  Taylors.  Beck,  13  111.  R.  386.  Speculating  upon 
the  chances  of  the  war  with  Russia  being  prolonged  which  would 
raise  the  price  of  wheat  to  one  dollar  and  fifty  cents  per  bushel, 
ma}'  account,  perhaps,  for  his  long  neglect  in  the  delivery.  He 
has  shown  no  dihgeuce  or  deske  to  perform  the  contract. 
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The  proof  shows  also,  that  as  late  as  May  12th,  appellee  did  not 
consider  that  he  had  performed  the  contract,  as  at  that  time  he 
offered  to  sell  the  wheat  then  in  the  warehouse,  stating  that  he  had 
once  sold  it  to  appellants,  but  had  not  delivered  it  according  to 
contract, — that  they  would  not  have  it,  and  wanted  a  purchaser. 
Bannister  v.  Read,  1  Gilm.  E.  92-100. 

Besides,  it  is  proved,  the  wheat  when  delivered,  was  damp  and 
unmerchantable,  not  such  wheat  as  the  appellants  had  contracted 
to  purchase.  Exposed  the  whole  winter  and  part  of  spring  to  the 
weather,  it  had  ceased  to  be  such  an  article  as  they  had  contracted 
for  in  the  preceding  October.  When  in  the  stack,  there  was  an 
implied  warranty,  that  the  wheat  was  merchantable.  Misner  v. 
Granger,  4  Gilm.  R.  69. 

There  is  proof  also,  and  well  worthy  the  attention  of  the  jury, 
that  the  wheat  was  actually  the  property  of  Horatio  Roseberry, 
the  principal  witness  in  the  cause.  The  warehouseman  receipted  to 
him  for  it,  he  claiming  it  as  his  own,  at  the  time  of  delivery,  and 
it  was  so  entered  on  the  books. 

Under  the  contract  as  proved,  the  greatest  degi'ee  of  diligence 
was  required  of  the  appellee,  to  deliver  the  wheat  at  the  earliest 
l^ossible  day.  The  first  instruction,  seems  to  be  based  upon  a  less 
degree  of  diligence  as  requisite  on  his  part,  and  if  it  deteriorated, 
before  its  delivery,  the  loss  must  fall  on  the  appellants.  A  more 
unjust  proposition  could  not  be  stated.  The  ]\xvj  are  in  effect  told, 
that  the  appellee  may  idle  away  his  time,  his  sous  refuse  to  work 
when  they  might  work, — no  great  effort  be  made  to  obtain 
machinery  for  threshing,  and  no  care  taken  to  protect  it  from  the 
weather,  and  if  thereby,  there  is  a  loss  by  injury  to  the  wheat,  the 
appellants  must  bear  the  loss.  Tliis  is  neither  law,  justice  or  good 
sense. 

The  appellee  has  made  out  no  case  whatever  against  the  appel- 
lants. He  has  neither  performed  his  contract,  nor  oideavored  to 
perform  it.  The  appellants  have  never  received  the  wheat,  nor 
are  they  shown  to  have  been  in  fault ;  and  no  verdict,  under  the 
proof  in  the  record  should  be  rendered  against  them.  Parties 
should  be  held  to  a  reasonably  strict  performance  of  their  contracts, 
as  well  for  the  delivery  of  wheat  as  any  other  article,  and  cannot 
be  permitted  unusual  delay,  waiting  for  a  rise  in  the  price,  and 
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failiug  iu  that,  deliver  the  article  when  the  price  is  down.  The 
iustructious  given  on  behalf  of  appellants  were  subtantially  correct, 
as  well  those  modified,  as  those  originally  asked,  but  the  jury  seem 
to  have  disregarded  them.  The  justice  of  the  case  being  wholly 
with  the  appellants,  the  judgment,  for  the  reasons  given,  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


John  Denman,  Appellant,  v.  Augustus  J.  Bayless, 
Appellee. 

APPEAL    FROM    McLEAN. 

Luless  the  submission  requires  it,  it  is  not  necessary  that  an  award  should  be 

published,  or  that  notice  of  it  should  be  g-iven  to  the  parties.     Nor  need  it  be 

in  wi'iting. 
The  terms  and  directions  of  the  submission,  should  control  the  arbitrators. 
It  is  not  error  to  refuse  to  let  one  of  the  arbitrators  testify,  that  he  did  not  intend 

to  surrender  the  award,  after  it  had  been  agreed  upon  and  signed,  unless  the 

losing  party  should  consent. 

This  was  an  action  of  debt,  commenced  by  Bayless  against  Den- 
man ui  the  McLean  Circuit  Court,  on  an  award. 

The  declaration  contains  a  special  count  on  the  award,  and  the 
common  counts. 

To  which  declaration  the  defendant  pleaded  the  general  issue  ; 
and  gave  notice  as  follows  :  The  plaintiff  "will  take  notice  that 
under  the  above  plea  that  the  defendant  will  offer  evidence  and 
insist  that  the  award  sued  on  and  set  up  in  plaintiff's  declaration, 
was  made  up  and  had  by  collusion  and  fraud  of  the  plaintiff  and 
Dolman,  and  a  majority  of  the  arbitrators,  or  with  some  of  them, 
and  for  that  reason,  that  the  same  is  not  binding  upon  defendant. 
That  defendant  had  no  notice  of  the  time  or  place  of  meeting  of 
the  arbitrators,  and  no  hearing  of  the  matters  in  difference  before 
them,  between  the  plaintiff  and  defendant ;  that  the  award  sued  on 
was  never  published  as  the  award  of  the  arl)itrators. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict  for 
plaintiff ;  whereupon  the  defendant  moved  for  a  new  trial,  wliich 
motion  the  com-t  overruled,  and  entered  a  judgment  for  the  plain 
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tiff  below,  for  the  sum  of  two  hundred  and  forty  dollars,  debt,  and 
one  cent  damages. 

The  defendant  below  prayed  an  appeal  to  the  Supreme  Court. 

Bayless,  the  plaintiff  below  proved,  on  the  trial  of  said  cause, 
the  signature  of  Augustus  J.  Bayless,  John  Denman,  John  W. 
Hanson,  Samuel  Watson,  and  John  A.  Dolman,  to  the  submission  j 
appointment  of  umpire,  and  award  ;  and  then  the  plaintiff  gave  in 
evidence  the  submission,  written  appointment  of  umpire,  and  award, 
and  then  proved  by  Samuel  Watson,  one  of  the  arbitrators,  that 
John  A.  Dolman  was  the  umpire,  and  that  he  and  the  other  arbi- 
trators all  signed  the  award. 

Watson,  on  cross-examination,  testified  that  Bayless  and  Denman 
both  appeared  before  the  two  arbitrators,  named  in  the  submission, 
and  then  made  statements  that  the  two  named  in  the  award  could 
not  agree ;  that  then  Dolman  was  brought  in  by  Bayless ;  that  they 
selected  him  as  umpire  ;  that  Dolman  was  the  most  active  in  mak- 
mg  out  the  award  ;  that  Denman  was  not  present  after  Dolman 
was  selected  as  umpire,  nor  was  he  present  when  award  was  made* 
that  no  evidence  was  given  before  Dolman  ;  that  the  matter  was 
talked  over  alone  ;  that  they  all  three  signed  the  award,  and  that 
he  took  it  for  the  benefit  of  the  parties,  and  locked  it  up  in  his  safe. 
He  further  testified,  on  cross-examination,  that  he  did  not  know 
how  the  award  was  taken  from  his  safe  ;  that  he  never  deUvered  it 
either  to  Bayless  or  Denman,  or  anybody  for  them.  The  defendant 
then  offered  to  prove  by  Watson,  that  he  never  uitended  to  deliver 
the  award  as  the  award  of  the  arbitrators,  unless  Denman  was  will- 
ing and  assented  to  the  award,  and  that  he  never  delivered  the 
award,  and  never  should  have  done  it  until  he  had  seen  Denman 
and  inquired  of  him  about  it,  which  he  never  did  do  ;  to  the  offer- 
ing of  which  testimony  the  plaintiff  then  and  there  objected,  which 
objection  was  sustained  by  the  court.  To  which  decision  the  de- 
fendant then  and  there  excepted. 

There  was  nothing  in  the  submission,  requiring  the  award  to  be 
in  writing,  or  requiring  a  notice  to  be  given  to  the  parties. 

The  errors  assigned  are : 

1st.  That  the  court  erred  in  not  granting  a  new  trial. 

2nd.  That  the  court  erred  in  rejecting  the  testimony  offered  by 
the  appellant,  the  defendant  below. 
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Breese,  J.  The  appellant  insists  that  to  make  the  award  bind- 
ing on  him,  it  should  have  been  published,  and  reference  is  made 
to  1  Greeleaf  Ev.,  sec.  75  ;   9  Mass.  R.  198,  and  15  Johns.  R.  197. 

It  is  said  bj'  Greenleaf,  m  his  Treatise  on  Evidence,  that  it  is 
essential  to  allege  and  prove  that  the  award  was  published,  and  an 
award  is  published  whenever  the  arbitrators  give  notice  that  it  may 
be  had  on  payment  of  the  charges.     (Greauleaf  Ev.,  sec.  75.) 

For  this  doctrine,  reference  is  made  to  the  case  of  Kingsley  v. 
Bell^  9  Mass.  R.  198.  In  that  case  it  was  held,  that  a  declaration 
containing  no  allegation  that  the  award  was  published,-  or  made 
known  to  the  defendant,  except  by  brmging  the  action,  was  fatally 
defective.  This  is  so,  doubtless,  when  publication  is  provided  for 
by  the  submission,  not  otherwise.  It  was  said  in  Hodsden  v.  Har- 
ridge,  2  Saund.  R.  62,  note  (4),  That  an  averment  that  the  defend- 
ant had  notice  of  the  award  was  not  necessary,  unless  it  be  expressly 
stipulated  in  the  submission  that  the  award  should  be  notified  to 
the  parties,  for  it  is  a  general  rule  that  when  a  matter  does  not  he 
more  properly  in  the  Ivuowledge  of  one  of  the  parties  than  the  other, 
notice  is  not  requisite.  We  would  therefore  understand,  that 
in  the  case  of  Kingsley  v.  Belh  it  was  provided  in  the  submission 
that  the  parties  should  be  notified  of  the  award. 

In  Sellich  and  Sellich  v.  Adams,  15  Johns.  R.  197,  the  parties 
expressly  stipulated  in  the  submission,  that  "  the  award  of  the  said 
arbitrators  or  any  two  of  them,  be  made  and  set  down  in  writing 
under  their,  or  any  two  of  their  hands  and  seals,  ready  to  be  deliv- 
ered to  the  said  parties  in  diiference  on  or  before  the  18th  of  July 
next  ensuing." 

In  this  case,  the  submission  does  not  require  the  award  shall  be 
in  writing,  or  any  notice,  whatever,  given  of  it. 

The  publication  of  an  award  by  gi^dng  parties  notice  of  it,  are 
matters  of  agreement  between  the  parties  to  the  submission  and 
unless  it  is  so  pi-ovided,  it  is  neither  necessary  to  publish  it  or  give 
notice  to  the  parties. 

Neither  is  it  necessary  to  make  the  award  in  writing,  unless  re- 
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quired  by  the  submission,  and  therefore  a  parol  award  on  a  submis- 
sion in  wi'iting  would  be  good.  Watson  on  Arbitrations  and 
Awards,  89. 

All  that  is  requisite  for  arbitrators  to  do,  is  to  regard  the  terms 
and  directions  of  the  submission,  and  follow  them,  so  that  when  the 
submission  provides  that  the  award  shall  be  in  writing,  under  the 
hand  of  the  arbitrator,  the  award  to  be  valid  must  be  under  the 
arbitrator's  hand  as  well  as  in  wiitino;.  When  it  is  to  be  in  writing 
under  the  hand  and  seal  of  the  arbitrator,  an  award  in  writing  only 
is  insufficient.  Therefore  rmless  prescribed  by  the  submission,  the 
award  need  not  necessarily  be  in  writing,  for  a  verbal  award  is  per- 
fectly valid.  Russell  on  the  Power  and  Duty  of  an  Arbitrator, 
206-7. 

Upon  the  point  made  by  appellant,  that  certain  testimony  offered 
by  liim  was  excluded,  we  have  only  to  say,  it  was  of  such  a  char- 
acter as  to  justify  the  court  in  so  ruhng.  He  proposed  to  prove 
that  one  of  the  arbitrators,  who  both  agreed  to  and  signed  the 
award,  and  who  took  charge  of  it  for  the  benefit  of  the  parties, 
never  designed  to  deliver  the  award  without  the  consent  of  the  ap- 
pellant. 

The  very  idea  is  monstrous — that  an  award  duly  made  and 
signed,  and  delivered  by  the  arbitrators  to  one  of  their  body,  or  to 
any  other  person  for  the  benefit  of  the  parties,  shall  be  defeated  if 
the  unsuccessful  party  shall  not  agree  to  it !  And  what  is  to  be 
thought  of  an  arbitrator  who  shall  swear  that  although  he  ao-reed 
to  the  award  and  signed  it,  yet  he  never  intended  that  the  party 
in  whose  favor  it  was  made,  should  have  the  benefit  of  it.  without 
the  other  party  consented  to  it.  It  is  strange  indeed  that  it  should 
be  supposed  the  unsuccessful  party  has  any  consent  to  give  or  with- 
hold. He  is  bound  by  the  award,  and  an  arbitrator  cannot  consider 
the  wishes  of  either  party,  in  regard  to  the  award,  after  it  is  agreed 
upon  and  signed.  Like  a  juror  when  he  has  made  up  and  rend- 
ered his  verdict  in  the  ease,  his  power  is  gone,  and  his  verdict  must 
stand.  The  court  properly  rejected  all  such  testimony — it  had 
nothing  to  do  with  the  case,  and  in  no  way  affected  the  right  of 
the  i)laintiff  to  recover. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Stephen  Merritt  et  al.,  Appellants,  v.  John  G.  Farriss  et  al., 

Appellees. 

APPEAL  FROM  MARSHALL. 

"Where  a  notice  of  an  election  for  a  school  district  specifies  several  purposes,  in 
such  a  way  as  that  no  doubt  is  left  as  to  its  meaning,  it  will  be  sufficient,  al- 
though there  may  be  an  omission  in  it  of  a  coiailative  coifjunction. 

The  directors  of  a  school  district  may  levy  and  collect  a  tax  to  erect  a  school  house, 
the  costs  of  which  is  not  to  exceed  one  thousand  dollars,  without  a  vote  of  the 
inhabitants ;  and  may  also  levy  and  collect  a  tax  to  keep  a  school  six  months 
in  each  year,  in  addition  to  the  amount  provided  by  the  State  and  township 
fund. 

There  is  not  any  limitation  upon  the  rate  of  taxation  for  school  purposes. 

"Where  it  appears  that  a  sight  for  a  school  house  has  been  chosen,  it  will  not  be 
invalidated  because  the  clerk  has  made  irregularities  or  omissions,  in  describ- 
ing the  site  selected. 

The  omission  to  tax  some  property  in  the  district,  will  not  vitiate  the  tax. 

Equity  will  not  restrain  the  collection  levied  by  officers  dejure  or  de  facto,  be- 
cause of  irregulaiities  in  their  levy  or  collection. 

This  was  a  biU  in  chancery,  filed  by  Stephen  Merritt,  James  P. 
Kmg,  Samuel  Rickey,  John  Dunlap,  Jr.,  William  S.  Honeywell, 
William  Murray,  John  Batts.  M.  Shackleford,  and  H.  Beaumont, 
complamauts,  in  the  Marshall  Circuit  Court,  at  the  January  term, 
A.  D.  1859,  to  enjoin  the  collection  of  a  school  tax  levied  by  the 
du-ectors  of  school  district  No.  10,  in  To^vnship  13  N.,  Range  9 
East,  in  that  comity.  The  injunction  was  granted,  and  at  the  same 
term  the  respondents  filed  their  answer  and  afiidavits  in  its  support, 
and  moved  the  court  to  dissolve  the  injunction,  whicli  was  done, 
and  the  bill  dismissed.  The  plamtiffs  in  error,  who  were  the  com- 
plainants below,  appealed  to  this  court. 

The  bill  alleges  that  the  complainants  are  residents  and  tax  pay- 
ers of  Marshall  county,  111.,  and  that  they  are  all,  except  Stephen 
Merritt  and  Samuel  Rickey,  residents  of  school  district  No.  10,  in 
Township  13  North,  Range  9  East,  in  said  county  ;  and  that  said 
Rickey  is  the  owner  of  real  estate  in  said  district,  and  Merritt  is  the 
owner  of  both  real  and  personal  estate  in  said  district,  all  of  wliich 
is  subject  to  legal  taxation. 

The  district  is  composed  of  section  31,  the  south  half  of  section 
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30,  the  west  half  of  section  32,  and  the  south-west  quarter  of  sec- 
tion 29,  according  to  a  plat  filed  as  follows  : 

N. 


W. 


Bickey. 


J.  P.  King. 


Honeywell. 


J.  Dunlap. 


J.  Batt3. 


That  John  G.  Farris,  Harmon  Andrews,  and  "Warner  Combs 
pretended  to  act  as  school  directors  of  said  district,  up  to  October 
last,  and  that  Harmon  Andrews,  Warner  Combs  and  Daniel  Diel 
now  pretend  to  act  as  directors  of  said  district,  as  successors  of  the 
first  named  directors. 

That  Farris,  Andi'ews,  and  Combs,  while  pretending  to  act  as 
school  dii-ectors  of  said  district,  and  assuming  so  to  act,  attempted 
to  authorize  and  cause  to  be  levied  an  enormous  and  burthen- 
some  tax  on  the  property  of  said  district,  and  by  such  attempt  have 
wrongfully  induced  AYashiugtou  E.  Cook,  the  county  clerk  of  said 
county,  to  assess  and  compute  said  taxes  upon  the  valued  prop- 
erty of  said  district,  which  is  very  grevious  to  the  property  holders 
of  the  district  and  particularly  to  complainants. 

That  the  first  named  directors  made  and  signed  a  certificate  on 
the  8th  June,  1858,  and  returned  it  to  the  clerk  of  the  county,  by 
Avhich  they  authorized  and  required,  and  certified  that  the}'  had 
estimated  to  be  levied  a  tax  of  one  per  cent,  for  extending  schools 
beyond  six  months,  and  six  per  cent,  for  ordinary  school  purposes, 
making  seven  per  cent,  upon  the  property  of  the  district. 

The  certificate  is  attached,  and  is  as  follows  : 

"  We,  the  undersigned,  directors  of  district  No.  10,  Township 
No.  13,  Range  No.  9,  in  the  county  of  Marshall,  and  State  of  Illi- 
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nois,  do  hereby  certify  that  said  board  have  estimated  and  required 
to  be  levied,  for  the  year   1858,  the  rate  of  six  for  general 

school  pui'poses,  and  the  rate  of  one  for  pajdng  teachers  and 
extending  term  of  schools  on  each  one  hundi-ed  dollars  valuation 
of  taxable  property  in  said  district." 

That  the  clerk,  in  compliance  with  said  certificate,  assessed  and 
levied  seven  per  cent,  school  tax  (on  the  $100)  on  the  property  of 
complainants,  as  follows : 

Valuation.  Tax. 

Stephen  Merritt,  ne  31  and  se  30 §2,240  $156 .80 

Sam'l  Rickey,  nw  31 1,280  89.60 

W.  S.  Honeywell,  sh  sw  31 600  42.00 

Jas.  P.  King,  nh  sw  31 600  42.00 

John  Dunlap,  jr.,  nh  se  31 455  31.85 

John  Batts,  sh  se  31 585  30.90 

Personal  Property : 

S.Merritt 494  34.58 

M.  Shackleford 357  24.99 

Jas.P.King 241  16.87 

W.S.Honeywell 194  13.50 

Wm.  Murray 162  11.34 

John  Batts 209  14.53 

John  Dunlap,  jr 189  12.23 

H.  Beaumont 75  6.25 

Which  tax  was  wrongfully  made  by  said  clerk,  and  is  now  in  the 
hands  of  William  Reeves,  the  tax  collector  of  the  township,  with 
a  warrant  attached  thereto  for  collection,  and  the  collector  is  de- 
manding payment  and  threatening  to  collect  the  tax  by  a  levy  and 
sale  of  the  property  of  complainants. 

That  there  are  several  persons,  residents  of  the  district,  who  own 
and  have  owned  for  a  year  past  a  large  amount  of  personal  prop- 
erty, upon  which  no  tax  is  levied  for  school  purposes. 

That  Mary  Grief  has  property  valued  at      -      -       |250 
Levi  Tonquary,        "         "  "         "  -      -      -      100 

David  Gill,  "         "  "         "      -      -         900 

Geo.  Cook,  "         "  "         "  -      .      -      300 


$1,550 
Upon  which  the  tax  at  alDove  rates  would  amount  to  $108.50. 
That  said  taxes   as  levied  amomited  to  $981.82,   and  if  the 
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personal  property  omitted  had  beeu  taxed,  would  have  amounted 
to  $1,090.32. 

That  no  election  has  ever  beeu  held  in  the  district  to  fix  upon  a 
site  for  a  school  house,  or  for  building  or  buying  a  school  house, 
and  no  election  for  any  pm'pose  had  been  had,  except  for  directors  : 
nor  has  any  notice  of  any  election  for  any  purpose  (except  for 
electing  directors)  been  posted  up  or  given  ;  no  school  house  site 
has  been  XDurchased  or  obtained. 

That  the  number  of  scholars  in  the  district  is  very  small,  and  it 
would  not  cost  over  $200  to  procure  good  teachers  for  six  months, 
and  pay  all  expenses,  and  that  a  suitable  school  house,  large  enough 
to  accommodate  all  the  scholars  of  the  district,  could  be  built  for 
$400  at  furthest. 

That  the  law  does  not  permit  a  tax  of  over  three  per  cent,  to  be 
levied. 

That  the  house  m  which  the  school  is  kept  is  not  central ;  that  it 
was  not  located  or  erected  by  the  peojile  ;  that  it  is  claimed  by  one 
John  G.  Farris,  and  is  not  the  property  of  the  district.  That 
Farris  never  had  a  good  title  to  the  land  on  which  it  is  built  ;  that 
he  has  deeded  it  in  trust  to  D.  G.  Warner,  and  the  land  is  now 
liable  to  be  sold. 

That  said  directors  had  no  power,  right  or  authority  to  levy  the 
tax,  or  authorize  it  to  be  levied,  and  that  in  doing  so  they  exceeded 
their  powers,  both  in  the  amomit  levied  and  in  the  right  to  levy 
the  same,  and  that  the  clerk  had  no  power  to  assess  said  tax,  nor 
has  the  collector  authority  to  collect  it. 

The  oath  of  defendants  is  waived,  and  an  injunction  pra}-cd 
against  the  collector  and  all  the  defendants,  to  restrain  the  collec- 
tion of  the  tax. 

The  answer  of  the  defendants  admits  that  complainants  arc  all 
residents  and  tax  payers  of  Marshall  county,  and  are  all  residents 
of  the  school  district  except  Merritt  and  Rickey,  who  own  real 
estate  in  the  district,  but  Merritt  has  no  personal  property  in  the 
district,  to  the  knowledge  of  respondents. 

That  said  school  district  is  properly  described  in  the  bill. 

Admits  that  the  persons  named  in  the  bill  acted  as  directors,  as 
set  forth,  and  insists  they  were  and  are  directors  in  fact.  Admits 
that  Farris,  Andrews  and  Combs,  as  directors,  did  cause  the  tax  to 
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De  levied,  as  set  forth-  in  the  bill,  except  the  tax  was  uot  levied  to 
extend  the  school  beyond  six  months  in  the  year,  and  excepting 
further  that  the  directors  returned  with  the  certificate  a  list  of  the 
resident  tax  payers  of  the  district.  That  in  pursuance  of  the  cei'- 
tificate,  the  directors  assessed  and  levied  the  tax  as  set  forth. 

They  admit  that  Rowe  is  collector  of  taxes  for  the  township,  and 
that  he  has  in  his  hands  a  collector's  warrant  from  the  clerk,  to 
collect  the  tax  except  as  hereinafter  set  forth. 

Admit  that  Mary  Grief,  Tonquary,  Gill  and  Cook,  are  not  as- 
sessed as  charged  in  the  bill,  but  aver  that  Grief  and  Tonquary 
were  returned  in  the  said  list  of  resident  tax  payers  of  said  district 
to  the  clerk,  and  were  not  taxed,  because  they  were  not  assessed  or 
returned  as  tax  payers  by  the  assessor  of  the  town  for  the  previous 
year,  and  that  said  Gill  never  was  taxed  because  he  could  not  be 
found  by  the  assessor,  and  has  never  lived  in  the  district. 

Allege  there  was  a  vote  of  the  people  of  the  district,  on  the  6th 
of  April,  1857,  to  decide  upon  a  site  for  a  school  house,  and  for 
building  a  school  house,  and  it  was  voted  that  the  directors  should 
proceed  to  build  a  school  house  upon  said  site,  of  brick,  twenty, 
one  by  thirty  feet. 

They  assert  that  due  notice  of  the  meeting  was  given  by  posting 
up  a  notice  m  the  district,  on  the  23rd  of  March,  1857,  calling  for 
an  election  of  directors,  and  for  selecting  a  school  house  site. 

That  at  the  meeting  John  G.  Farris  offered  to  give  one-half  acre 
of  ground  for  a  school  house  site,  Avhich  was  accepted  ;  and  that  ho 
had  since  deeded  the  land,  by  a  good  warrantee  deed,  to  the  district. 

Allege  that  the  district  contains  forty-seven  children  under 
twenty-one  years  of  age. 

Admit  that  $200  would  employ  competent  teachers  for  all  the 
schools  in  the  district  for  six  months,  and  pay  all  expenses. 

Deny  that  a  suitable  school  house  could  be  built  for  $400,  and 
allege  that  they  have  built  a  school  house  on  the  site  selected  by 
the  voters,  of  dimensions  required,  which  cost  $761,60.  That  the 
directors,  Farris,  Andrews  and  Combs,  built  the  school  house  in  the 
cheapest  and  most  economical  manner. 

Admit  the  tax  is  over  three  per  cent.,  but  assert  they  had  a  right 
to  levy  a  greater  tax. 

Allege  the  school  house  is  in  as  central  a  situ'itjou  as  it  can  be 
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placed,  unless  it  is  put  in  the  centre  of  a  section  where  there  are  no 
roads.  That  the  school  house  is  not  over  three-fourths  of  a  mile 
froni  any  house  in  the  district. 

Allege  that  the  school  house  is  the  property  of  the  district,  and 
is  not  claimed  by  Farris.  Admit  that  Farris  did  make  a  deed  of 
trust  for  the  land,  and  allege  that  said  trustee  has  released  all  claim 
to  the  half  acre  upon  which  the  house  is  situated. 

Allege  that  the  school  house  was  built  in  pursuance  of  the  vote 
that  it  cost  over  $700,  and  was  completed  and  ready  for  school 
about  the  first  of  November,  1857,  and  the  directors  have  caused 
suitable  school  to  be  kept  therein  six  months  in  each  year  ever  since. 

That  said  Andrews,  Combs  and  Farris,  as  directors,  in  the  spring 
and  summer  of  1857,  in  good  faith,  caused  a  tax  to  be  levied  on 
the  property  of  the  district,  of  $500,  which  tax  they  supposed 
would  be  sufficient  to  make  the  first  payment  to  the  builder  of  the 
house  for  1857. 

That  the  tax  so  levied  would  have  made  the  payment  intended. 
That  the  collector  of  the  town,  for  1857,  proceeded  under  a  propei 
warrant  to  collect  said  tax,  and  did  collect  $317.00  thereof,  when 
certain  of  the  tax  payers  of  the  district,  among  whom  were  Mer- 
ritt, Rickey  and  King,  obtained  from  the  Circuit  Court  an  injunc- 
tion restraining  the  collection  of  said  tax,  which  injunction  was 
made  perpetual  by  the  court. 

That  after  they  were  so  enjoined,  and  in  1858,  they  proceedec 
to  levy  another  tax  upon  the  taxable  propert}^  of  the  district  to  pay 
for  building  said  school  house,  and  keeping  up  the  school  six  months 
in  the  year,  (which  is  the  tax  complained  of  in  this  case.) 

The  tax  was  six  per  cent,  for  building  the  school  house,  and  one 
per  cent,  for  schools.  That  the  persons  who  paid  the  tax  assessec 
in  1857,  were  to  be  repaid  out  of  the  tax  assessed  in  1858.  That 
the  collector,  Wm.  Rowe,  was  authorized  b}-  the  directors  to  re-j 
ccive  in  payment  of  the  taxes  of  1858,  the  receipts  or  certificates 
given  for  the  taxes  of  1857,  of  the  persous  who  had  paid  the  taxes 
of  1857.  Which  receipts  amounted  to  $317.28,  which,  if  dediictec 
from  the  tax  of  1858,  of  $981.82,  would  leave  a  balance  of  $GG4.5d 
only. 

That  neither  Merritt,  Rickey  or  King  ever  paid  anything  on  the 
Bubscription  for  supporting  the  school  in  1857  ;  that  Merritt  sent 
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one  of  his  children  to  the  school ;  that  Rickey  had  a  tenant  who 
sent  two  children,  and  paid  no  tax  or  subscription  ;  and  that  King 
had  no  children. 

That  in  the  school  now  kept  there  are  childi*en  of  the  tenants  of 
Merritt  and  Rickey,  and  the  children  of  Murray  and  Honeywell 
are  going  to  the  school,  and  Batts  is  sending  one  scholar. 

That  at  the  time  of  the  meetins:  of  the  voters  to  build  a  school 
house,  Honywell  did  not  live  in  the  district ;  that  at  said  meeting 
Merritt  was  a  voter  and  one  of  the  judges  of  election,  and  a  candi- 
date for  school  director  ;  that  King  and  Murray  were  not  at  the 
election,  and  Dmilap  and  MuiTay  did  not  then  live  in  the  district. 

That  MiuTay  owns  no  real  estate  in  the  district,  and  is  not  a 
permanent  resident,  and  expects  to  leave  on  the  first  of  March. 

The  election  notice  is  set  forth.  It  is  dated  March  23,  1857,  and 
says  the  election  is  for  the  purpose  "  of  electing  three  directors  for 
selecting  a  school  house  site,  and  for  a  school  house  site  for  said 
district,"  and  is  signed,  "Timothy  Atwood,  T.  T." 

The  election  was  held  April  6th,  1857.  It  was  voted  to  accept 
half  an  acre  of  ground  for  a  school  house  site,  and  that  the  directors 
be  instructed  to  build  a  house,  thirty  by  tweutj^-one  feet,  of  brick. 
Warner  Combs,  Harmon  Andrews,  and  John  G.  Farris  were  elected 
school  directors. 

Proof  was  taken  to  show  that  the  notices  were  posted  up  as  set 
forth  in  the  answer. 

The  court  dissolved  the  injunction  and  dismissed  the  bill ;  where- 
upon the  complainants  appealed  to  the  Supreme  Com-t. 

Complainants  now  allege,  that  in  the  record  and  proceedings 
aforesaid,  and  in  the  rendition  of  the  judgment  aforesaid,  manifest 
error  hath  intervened  to  their  prejudice  in  this  : 

"1st.  The  com-t  erred  'in  dissolving  the  injimction  and  dismissing 
the  bill. 

2.ud.  The  court  erred  m  not  making  said  injunction  perpetual. 

For  which  errors  the  said  complainants  pray  that  said  judginent 
may  be  reversed,  annulled,  set  aside,  and  for  nought  held. 

G.  L.  Fort,  and  H.  M.  Weed,  for  Appellants. 
W.  H.  L.  Wali^ce,  for  Appellees. 
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Walker,  J.  The  complainants  by  their  bill,  seek  to  enjoin  the 
collection  of  a  district  school  tax,  because  of  alleged  irregularities 
in  its  levy.  The  first  objection  urged  is,  that  the  notice  calling  the 
election,  is  not  sufficiently  specific,  as  to  the  purposes  of  the  election. 
It  specifies  the  objects  to  be,  for  the  purpose  "  of  electing  three 
directors,  for  selecting  a  school  house  site,  for  a  school  house  fur 
said  district."  The  notice  clearly  specifies  the  fii'st  object  to  be  the 
election  of  three  directors,  and  another  object  clearly  indicated  by 
the  last  clause,  was  for  the  selection  of  a  site  by  the  voters,  upon 
which  to  erect  a  school  house.  It  is  true  that  the  person  drafting 
the  notice,  omitted  the  copulative  conjunction  "  and  "  after  the  word 
"  directors  "  and  before  the  words  "  for  selecting,"  but  we  cannot  see 
that  there  is  any  doubt  in  its  meaning,  and  it  would  have  been  no 
plainer  if  the  omission  had  not  occurred. 

It  is  also  insisted,  that  directors  have  no  power  to  levy  a  tax  for 
the  erection  of  a  school  house,  when  the  cost  shall  not  exceed  one 
thousand  dollars,  but  the  tax  for  such  purpose  must  be  voted  by 
the  district,  without  reference  to  its  cost.  The  construction  given 
by  this  court,  in  the  case  of  Munson  v.  Minor,  to  the  school  law, 
was  that  the  directors  have  the  power  to  levy  and  collect  a  tax  for 
the  erection  of  a  district  school  house,  when  its  cost  does  not  ex- 
ceed one  thousand  dollars,  without  the  sanction  of  the  voters  of 
the  district,  and  that  they  have  a  like  power  and  that  it  is  imposed 
as  a  duty,  that  they  should  estimate  the  amount  required  over  and 
above  the  State  and  township  fund,  to  keep  in  successful  operation 
the  schools  of  their  districts,  for  six  months  in  each  year,  and  to 
levy  and  have  collected,  a  tax  sufficient  to  raise  such  amoimt.  In 
this  case,  the  tax  was  levied  to  build  a  district  school  house  which 
cost  less  than  eight  hundred  dollars,  and  to  continue  the  schools  of 
the  district  after  the  State  and  township  fund  was  exhausted,  for 
the  period  of  not  more  than  six  months  in  the  3^ear,  and  they  were 
warranted  in  this  by  the  law.  The  certificate  returned  to  the  clerk 
specifies  these  purposes,  and  is  in  strict  compliance  with  the  statute 
and  even  in  the  fonn,  given  by  the  44th  section  of  the  act.  While 
the  per  cent,  levied  is  large,  we  are,  after  a  careful  examination  of 
the  law,  unable  to  find  any  limitation  upon  the  rate  of  taxation  for 
school  purposes.  In  cases  where  the  power  is  given  to  the  directors 
to  make  the  levy,  there  is  no  limit  but  the  amount  required  for  the 
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purpose  for  which  it  is  levied,  and  the  same  is  true  where  the  power 
is  conferred  upon  the  voters  of  the  district. 

It  was  likewise  insisted,  that  the  site  for  the  school  house,  was 
not  selected  by  the  voters  of  the  district.  The  answer  and  evidence 
shows  that  a  site  was  chosen  by  a  majority  of  the  voters,  but  the 
clerk  of  the  election  did  not  describe  it  by  metes  and  bounds,  but 
only  by  general  reference.  The  answer  and  affidavits  also  show, 
that  the  site  thus  selected  has  been  conveyed  to  the  district,  by  the 
person  who  owned  it  at  the  time  it  was  selected.  This  being  the 
case,  no  objection  is  perceived  to  the  levy  of  the  tax  for  the  reason 
urged.  It  is  not  believed  that  it  is  material  to  the  validity  of  tho 
selection,  that  the  clerk  of  the  election  should  describe  the  place 
chosen  with  precision,  iu'  entering  upon  his  records  the  fact  that 
the  voters  made  choice  of  a  site.  His  record  in  no  way  alters  or 
controls  the  fact  of  the  site  having  been  selected.  It  is  a  fact,  that 
he  has  no  power  to  alter  or  control.  And  when  the  selection  has 
been  made  and  the  district  has  obtamed  the  title  to  the  property 
chosen,  the  object  of  the  law  has  been  attained,  and  trifling  and 
unimportant  matters  of  form,  should  not  be  permitted  to  defeat  the 
purposes  of  the  law. 

It  was  also  insisted  that  a  portion  of  the  persons  in  the  district 
liable  to  taxation,  as  well  as  a  portion  of  the  taxable  property  situ- 
ated in  the  district,  were  not  assessed,  and  that  the  tax  was  thereby 
rendered  void,  as  being  in  violation  of  the  5th  section  of  the  9th 
art.  of  the  State  constitution.  That  provision  is  this,  "  The  corpo- 
rate authorities  of  counties,  townships,  school  districts,  cities,  towns, 
and  villages,  may  be  vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes  ;  such  taxes  to  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body  imposing  the 
same."  It  is  first  urged,  that  this  levy  is  not  warranted  by  the 
constitution,  because  it  is  not  uniform  as  to  persons  and  property, 
vrithin  the  jurisdiction  of  the  corporate  body  imposmg  the  tax.  The 
constitution,  in  its  application  to  the  various  departments  of  the 
government  and  to  individual  rights,  must  receive  such  a  construc- 
tion as  to  give  it  a  practical  operation.  It  must  be  so  applied  as 
to  promote  and  eifect  the  objects  of  its  adoption,  and  not  to  defeat 
the  end  for  which  it  was  established.  Equality  is  provided  for,  both 
as  to  persons  and  property,  in  the  levy  and  collection  of  all  taxes 
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by  the  constitution,  whether  for  State  or  other  purposes.  And  to 
hold  that  the  omission  to  assess  an  individual,  or  to  assess  property, 
hable  to  taxation  nnder  the  revenue  laws,  will  render  the  whole 
tax  levied  under  that  assessment,  to  the  extent  of  the  revenue  of 
which  it  forms  a  part,  to  be  void,  instead  of  accomplishing  the 
object  of  the  constitution,  would  only  render  its  provisions  author- 
izing the  collection  of  revenue  inoperative.  If  the  omission  to 
assess  an  individual,  or  to  assess  property  liable  to  assessment,  would 
render  the  whole  district  school  tax  void,  it  would  for  the  same  rea- 
son, render  the  whole  township,  county,  and  State  levies  equally 
so,  when  made  by  the  same  officer  assessing  for  each  of  them. 
These  taxes  arc  all  levied  on  the  assessment  made  by  the  township 
or  county  assessors.  And  if  his  omission  to  assess  property,  de- 
stroys the  equality  of  the  entire  tax  of  the  district,  it  has  the  same 
effect  upon  the  State,  county  and  township  tax,  as  the  omitted 
property  is  liable  to  be  assessed  for  all  of  these  purposes,  and  its 
omission  increases  the  burthen  of  other  tax  payers,  to  the  extent  of 
the  amount  it  would  have  yielded.  The  framers  of  the  consti- 
tution could  not  have  designed,  that  such  an  omission  should  avoid 
the  tax  levied  upon  the  property,  which  is  regularly  assessed.  They 
intended  to  requu-e,  and  did  require,  that  the  law  should  provide 
for  a  uniform  mode  of  assessment  and  collection,  which  would  not 
sanction  exemptions  from  the  burthens  of  taxation,  and  they  im- 
posed the  duty  upon  the  officers  acting  under  the  revenue  laws,  of 
executing  them  fairly  and  impartially,  but  it  never  could  have  been 
intended  -that  their  omissions,  should  render  the  whole  tax  void, 
and  to  suspend  the  collection  of  the  revenue.  If  an  officer  willfully 
and  corruptly,  or  from  gross  negligence,  were  to  make  such  omis- 
sions, he  would  doubtless  be  liable  to  make  compensation  in  dam- 
ages, to  those  sufiering  injury. 

It  was  also  urged,  that  this  tax  was  not  levied  and  collected  by 
the  school  district,  as  contemplated  by  this  provision  of  the  consti- 
tution, as  the  assessment  was  made  by  the  township  assessor,  and 
collected  by  the  township  collector,  but  it  could  only  be  assessed 
and  collected  by  officers  of  the  district.  The  law  authorizes  the 
directors  to  adopt  the  general  assessment  for  the  purposes  of  taxa- 
tion, and  upon  it,  to  make  their  levy,  and  when  made  it  is  collected 
for  and  paid  over  to  them.  The  various  officers,  concerned  in  the 
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collection  of  the  district  school  tax,  are  for  the  purposes  of  that  tax, 
under  the  law,  as  fully  district  officers  as  if  they  were  elected  for 
the  purpose  by  the  voters  of  the  district.  And  the  mode  adopted 
for  the  assessment  and  collection  of  this  tax,  leaves  it  entuely  under 
the  control  of  the  district,  and  when  it  is  done,  the  assessment  and 
collection  of  the  tax,  is  virtually  made  by  the  district. 

This  court,  in  the  case  of  Munson  v.  Minor,  post,  and  in  the  case 
of  Chicago,  Burlington  and  Quincy  Railroad  Company  v.  Frary, 
ante,  p,  34,  held  that  equity  will  not  restrain  a  tax  levied  by  officers 
either  de  jure  or  de  facto,  where  the  power  to  levy  a  tax  is  an  inci- 
dent to  their  office,  and  that  mere  irregularities  and  informalities  in 
its  levy  or  collection  will  not  be  inquired  into  by  a  court  of  equity, 
but  that  the  parties  supposing  themselves  aggrieved  will  be  left  to 
seek  their  remedy  at  law.  In  this  case  we  find  these  defendants 
acting  as  directors,  and  the  law  having  conferred  upon  them  the 
power  to  levy  this  tax,  even  if  the  objections  had  as  a  matter  of 
fact,  been  well  founded,  we  could  not  hold  that  a  court  of  equity 
has  the  power  to  grant  relief. 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Decree  affirmed. 


John  L.  Maksh,  Appellant,  v.  James  0.  Bennett,  Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

Pleas  which  profess  to  answer  the  declaration,  but  only  answer  a  part  of  it,  are 
obnoxious  to  a  demurrer. 

In  an  action  on  a  note,  a  plea  which  sets  up,  that  the  maker  and  payee  of  the  note 
were  owners  of  land,  and  that  the  payee  took  a  conveyance  of  the  land,  in  order 
to  sell  it  on  joint  account,  and  gave  the  note  as  security  for  the  prompt  payment 
of  the  purchase  money  when  the  land  should  be  sold,  that  it  remains  unsold, 
e^c,  the  payee  being  anxious  to  sell,  etc.,  is  good,  as  showing  a  want  of  con- 
sideration. 

This  suit  was  brought  in  the  Peoria  County  Court,  for  the  June 
term,  1858.  The  plaintiff  below  filed  a.  declaration  upon  a  promis- 
sory note,  containing  two   special  counts  and  also  the  common 
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couuts.  The  defendant  below  demurred  to  the  declaration,  which 
was  sustained  as  to  the  first  special  count,  and  overruled  as  to  the 
others.     Plaintiff  below  then  filed  an  amended  declaration. 

To  this  amended  declaration  the  plea  stated  in  the  opinion  was 
filed. 

The  cause  was  tried  at  the  January  term,  1859,  before  the  Judge 
of  the  Peoria  County  Court,  and  a  jury. 

The  jury  retired  and  brought  in  a  verdict  for  the  plaintiff  for 
11,927,36,  and  defendant  moved  for  a  new  trial. 

The  court  overruled  the  motion  for  a  new  trial,  and  rendered 
judgment  on  the  verdict.  Defendant  excepted,  and  prayed  an 
appeal. 

H.  M.  Wead,  for  Appellant. 

Bryan  &  Stone,  for  Appellee. 

Caton,  C.  J.  The  third  and  fifth  pleas  are  bad.  They  profess 
to  answer  the  whole  declaration,  when  they  only  answer  a  part  of 
it,  and  the  demurrer  was  properly  sustained  to  them. 

The  fourth  plea  alleges  that  the  consideration  of  note  sued  on 
was,  that  the  plaintiff  and  defendant  were,  on  the  24th  day  of 
February,  1857,  owners  in  fee  simple  of  the  lands  in  the  second 
plea  described  ;  and  that  the  legal  title  thereof  was  vested  in 
defendant  for  the  purpose  of  sale  and  conveyance  whenever  said 
lands  could  be  sold  ;  that  plaintiff  was  the  equitable  ©"sviier  of  one 
undivided  half  o^  said  lands  ;  that  the  legal  title  being  vested  in  the 
defendant,  and  the  equitable  title  of  half  of  said  lands  being  in  the 
plaintiff,  the  defendant  executed  the  note  sued  on,  wliich  was  to  be 
held  by  plaintiff  as  security  for  the  prompt  pa3'ment  to  plaintiff  of 
one-half  of  the  purchase  money  for  which  said  lands  should  there- 
after be  sold  by  defendant,  after  deducting  all  moneys  advanced  by 
defendant  and  costs  and  charges  of  sale.  Avers  that  defendant  has 
always  been  willing  and  anxious  to  sell  said  lands,  that  no  jtart 
thei'cof  has  been  sold,  that  he  has  received  no  money  thereon,  that 
Kaid  lands  remain  unsold,  and  that  the  legal  title  thereof  is  still 
vested  in  defendant  for  the  purposes  aforesaid  ;  and  that  the  equi- 
table title  to  said  undivided  half  of  said  lands  is  still  vested  in 
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plaintiff.  Concludes  with  a  verification.  To  tliis  plea  there  was 
also  a  demurrer,  and  demurrer  sustained,  and  defendant  abided  by 
his  plea. 

This  plea  we  think  presents  a  good  defense  to  the  note.  Our 
statute  treats  a  promissory  note  as  one  part  of  an  agreement,  that 
is,  the  agreement  to  pay  the  money,  and  allows  the  other  part  of 
the  agreement,  that  is,  the  consideration,  on  which  the  agreement 
to  pay  the  money  was  made,  to  be  sho^vn  by  parol,  thus  forming 
an  exception  to  the  general  rule,  that  an  agreement  cannot  rest 
partly  in  writing  and  partly  in  parol.  If  a  note  was  given  without 
consideration,  or  if  the  consideration  has  totally  or  partially  failed, 
this  may  be  pleaded,  and  proved  by  parol.  This  plea  shows  a  total 
faUm'e  of  consideration,  or  rather  a  want  of  consideration.  If  the 
statements  of  this  plea  are  true,  there  was  no  consideration  for  the 
promise  to  pay  the  money,  till  the  maker  should  receive  money  for 
the  use  of  the  payee,  upon  a  sale  of  the  land.  Till  then,  he  could 
sustain  no  damage,  and  the  promise  to  pay  was  without  considera- 
tion. He  might  have  held  it  till»a  consideration  had  arisen.  This 
he  did  not  choose  to  do,  but  brought  his  action,  when  in  fact  no 
consideration  for  the  promise  existed.  The  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Andrew  J.  Johnson,  Cornelius  F.  Backus,  and  Edgar  L. 
Morse,  Plaintiffs  in  Error,  v.  The  People,  Defendants  in 
Error. 

error  to  RECORDER'S  COURT  OF  THE  CITY  OF  CHICAGO. 

A  conspiracy  to  obtain  goods  by  false  pretenses,  is  an  indictable  offence. 

If  a  person  indicted  for  a  misdemeanor  is  put  on  trial,  the  rig-ht  to  a  final  judg- 
ment on  the  demurrer,  is  supposed  to  have  been  waived. 

Otr  an  indictment  for  a  misdemeanor  the  j)lea  of  not  guilty  must  be  entered  by 
counsel  or  the  accused  without  an  arraignment.  Without  an  issue  there  is 
nothing  to  be  tried,  and  if  this  is  not  shown,  it  is  error  to  sentence. 

If  the  record  shows  a  trial  by  consent,  the  defect  may  be  held  to  be  cured  ;  or 
the  omission  to  enter  the  plea  may  be  obviated  by  an  order  of  court. 

The  awarding  of  a  separate  trial  in  criminal  cases,  is  a  matter  of  discretion,  not 
assignable  for  error. 
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This  iudictment  in  the  Eecorder's  Court  of  Chicago,  contains 
but  one  count  for  conspiracy,  the  substance  of  which  is  :  "  That 
defendants,  on  the  3rd  day  of  Ma}^,  1858,  at  Chicago,  ^vickedly  and 
nnjustl}^  devising  and  intending  one  Joshua  B.  Casey  to  defraud 
and  cheat  of  his  goods  and  property,  did  then  and  there  falsely  and 
fraudulently  conspire,  combine,  confederate  and  agree  together 
imong  themselves,  to  get  and  obtain  knowingly  and  designedly,  by 
false  pretenses,  of  the  said  Joshua  B.  Casey,  one  horse,  of  the  value 
of  six  hundred  dollars,  the  property  of  him,  the  said  Joshua  B. 
Casey,  with  the  intent  then  and  there  to  cheat  and  defraud  the 
said  Joshua  B.  Casey  of  the  said  horse." 

To  this  indictment,  plaintifls  iu  error  demurred  m  proper  persons. 

Plaintiffs  in  error  applied  for  continuance  immediately,  and  filed 
three  affidavits. 

Cornelius  F.  Backus,  one  of  defendants,  filed  three  affidavits  for 
continuance  of  cause  and  separate  trial,  shomng  that  on  the  same 
day  in  which  indictment  was  found,  he  is  required  to  go  to  trial  ; 
that  he  has  a  good  defense,  and  that  one  Charley  S.  Brodber  was  a 
material  witness,  then  absent ;  that  he  expected  to  procure  his  at- 
tendance,  and  could  not  safely  proceed  to  trial ;  and  discloses  what 
he  expects  to  prove,  that  he.  Backus,  had  nothing  to  do  with  the 
trade,  no  way  interested,  and  that  the  horse  was  sold  to  Johnson, 
etc. 

Backus  made  an  application  for  a  separate  trial,  stating  that  he 
was  included  in  the  iudictment,  so  that  he  could  not  be  a  witness  ; 
that  he  cannot  have  fair  trial  with  the  others,  and  states  the  reasons 
and  facts. 

A  jury  was  called,  who  were  impanneled  to  try  the  cause,  and 
they  found  all  the  defendants  guilty. 

The  motions  for  a  new  trial,  and  in  arrest,  were  overruled. 

The  points  of  error  as  made  : 

Court  erred  in  overruling  the  demurrer. 

Court  erred  in  overruling  the  application  for  continuance. 

Court  erred  in  refusing  separate  trial  to  Backus. 
Court  erred  in  trying  the   cause,  defendants  not  having  been 
arrainG;ed. 

Court  erred  in  not  giving  a  new  trial. 


Court  erred  in  not  arresting  the  judgment. 
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A.  Garrison,  for  Plaintiffs  in  Error. 

"W.  BusHNELL,  District  attorney,  for  the  People. 

Walker,  J.  Tliis  was  an  indictment  presented  against  the 
plamtiffs  in  error,  which  charged  that  "  wickedly  and  unjustly  de- 
vising and  intending  one  Joshua  B.  Casey  to  defraud  and  cheat  of 
!  his  goods  and  property,  they  did  then  and  there  falsely  and  fraud- 
ulently conspire,  combine,  confederate  and  agree  together  among 
themselves  to  get  and  obtain,  kno^vingly  and  designedly,  by  false 
pretenses,  of  the  said  Joshua  B.  Casey,  one  horse,  of  the  value  of 
six  hundred  dollars,"  with  the  intent  to  defraud  and  cheat  him  of 
the  same.  To  this  indictment  the  defendants  filed  a  demurrer 
which  was  overruled  by  the  court.  Defendant  Backus  then  entered 
a  motion  upon  an  affidavit  filed  for  a  continuance,  and  also  filed  an 
affidavit  and  entered  a  motion  for  a  separate  trial.  The  record  fails 
to  disclose  any  disposition  of  either  of  these  motions.  The  defend- 
ants were  then  put  upon  trial,  which  resulted  in.  their  conviction. 
The  record  fails  to  disclose  any  arraignment  or  any  plea  by  the  de- 
fendants. Whether  this  is  an  omission  of  the  clerk  in  maldng  the 
transcript  of  the  record,  which  may  be  probable,  from  the  manner 
in  which  it  seems  to  have  been  prepared,  or  was  omitted  by  the 
court,  we  are  unable  to  determine. 

The  first  question  presented  is  whether  the  court  erred  in  over- 
ruling the  demm-rer  to  the  indictment.  Our  statute  has  declared 
it  to  be  an  offense  to  obtain  goods  by  false  pretenses.  And  "  un- 
doubtedly, as  obtaining  goods  by  false  pretenses,  is  a  statutory 
misdemeanor,  conspiracies  to  efiect  them  are  indictable."  Whart. 
Crim.  Law,  674.  This  is  the  common  law  rule,  and  brings  this 
indictment  clearly  mthin  the  provisions  of  the  169th  sec,  chap.  30, 
R.  S.*  182,  which  provides  that  all  offenses  not  enumerated  in  that 
chapter,  shall  be  punished  by  fine  and  imprisonment,  in  the  discre- 
tion of  the  court,  limiting  the  fine  to  not  more  than  one  hmidred 
dollars,  and  the  imprisonment  to  not  exceeding  six  months. 

It  is  likewise  insisted  that  the  offense  is  not  sufficiently  charged. 
That  the  means  intended  to  be  employed  for  the  purpose  of  obtain- 
ing  the  property,  are  not  specified  in  the  indictment,  and  do  not 
show  an  indictable  offense.     No  judge  ever  doubted  that  a  con- 
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spiracy  to  cheat  is  an  ofFeiise,  as  much  as  a  conspiracy  to  commit 
larceny,  robbery  or  other  crime.  The  means  agreed  to  be  em- 
ployed by  defendants  in  such  cases,  may  never  have  been  disclosed, 
and  could  not  therefore  be  stated,  and  yet  the  oflense  would  1)6 
complete,  and  may  be  proven  hy  overt  acts,  and  other  circum- 
stances. The  very  nature  of  the  offense  would  as  a  general  thing, 
render  it  impossible  for  the  prosecutor  to  ascertain  and  prove  the 
means,  agreed  to  be  employed.  We  think  the  charge  contained  in 
this  indictment,  clearly  describes  an  offense  at  the  common  law, 
and  that  the  demurrer  was  propei-ly  overruled.  The  doctrine 
seems  to  be  settled  in  England,  that  if  a  defendant  demur  to  an  in- 
dictment for  a  misdemeanor,  and  the  demurrer  be  overruled,  judg- 
ment of  conviction  is  rendered,  but  in  felonies  the  rule  is  different. 
1  Chit.  Crim.  Law,  442  ;  Whart.  Crim.  Law,  187.  But  in  this 
case  the  defendants  were  put  upon  trial,  and  the  right  to  final  judg- 
ment on  the  demurrer,  was  waived. 

The  181st  section  of  the  Criminal  Code  (Scates'  Comp.  407), 
provides  that  upon  the  arraignment  of  a  prisoner,  it  shall  be  suffi- 
cient without  any  other  form,  for  him  or  her  to  declare  orally,  by 
himself  or  herself,  or  his  or  her  counsel,  that  he  or  she  is  not  guilty  ; 
which  plea  the  clerk  is  required  to  immediately  enter  on  the  min- 
utes of  the  court,  and  the  mention  of  the  arraignment  and  such 
plea,  shall  constitute  the  issue  between  the  People  and  the  prisoner, 
and  if  the  clerk  should  neglect  to  insert  in  the  minutes  of  the 
court,  the  arraignment  and  plea,  it  provides  that  it  shall  be  done 
under  the  order  of  the  court,  and  then  the  error  or  defect  shall  be 
cured.  The  arraignment  and  plea  has  always  b}^  the  practice  in 
cases  of  felonies,  been  regarded  as  essential  to  the  formation  of  the 
issue,  to  be  tried  by  the  jury,  but  in  cases  of  misdemeanor  the 
practice  allows  the  plea  of  not  guilty  to  be  entered  without  arraign- 
ment and  may  be  entered  by  coimsel.  But  it  is  believed  thiit  the 
practice  is  uniform,  both  in  England  and  this  country,  in  requiring 
the  formation  of  an  issue  to  sustain  a  verdict.  Without  it  there  is 
nothing  to  be  tried  by  the  jury.  If  the  record  had  sho\vn  that  the 
trial  was  by  consent,  in  the  case  of  a  misdemeanor,  it  might  be 
held  to  cure  the  defect,  but  when  the  trial  does  not  appear  to  have 
been  so  had,  no  such  intendments  can  be  indulged.  Or  in  case 
there  had  been  a  plea  entered,  and  the  clerk  by  an  omission  of  his 
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duty,  had  foiled  to  euter  it  upon  the  record,  the  prosecuting  attor- 
ney might  have  cured  the  defect  by  procuring  such  an  entry  under 
the  order  of  the  court.  But  the  statute  has  provided  for  no  other 
mode  of  obviating  the  objection,  and  unless  waived  by  the  defend- 
ant, it  must  be  held  to  be  error.  In  this  case  the  error  has  not 
been  cured  by  either  of  these  modes,  and  the  judgment  should  have 
been  arrested  for  the  want  of  such  plea. 

The  plaintiff  in  eiTor,  Backus,  urges  a  reversal  because  the  court 
refused  to  award  to  him  a  separate  trial,  on  his  motion  for  the  rea- 
sons stated  in  his  affidavit.  We  are  aware  of  no  reported  case  of 
any  court,  w^hich  has  ever  held  that  it  is  error  to  refuse  a  severance 
in  the  trial  of  a  criminal  case.  The  right  is  discretionary  with  tlie 
court,  to  be  exercised  as  all  other  matters  of  discretion.  United 
Stales  V.  Merchant,  12  Wheaton,  480.  Being  a  matter  of  sound 
discretion  in  the  court  below,  we  have  no  right  to  revise  its  decision 
in  refusing  a  separate  trial  to  this  plaintiiF  m  error. 

No  objection  is  perceived  to  either  the  givuig  or  refusing  the 
various  instructions  asked,  nor  in  the  modification  to  the  defendant's 
ninth  instruction.  The  prosecution  was  for  a  conspiracy  to  obtain 
goods  by  false  pretenses  and  not  for  having  so  obtained  them.  And 
the  instructions  fairly  present  the  law  as  appUcable  to  the  evidence 
on  the  charo:e  for  which  the  defendants  were  tried. 

The  judment  must  be  reversed  and  the  cause  remanded  for  fm-ther 
proceedings. 

Judgment  reversed. 


William  C.  Boilvin  et  al.,  Appellants,  v.  Henry  Moore  et  al., 

Appellees. 

APPEAL  PROM  PEORIA. 

Where  goods  are  erroneously  shipped  to  a  fictitious  person,  and  after  remaining 
unclaimed,  are  sold  by  the  warehousemen,  the  surplus  proceeds,  after  paying 
charges,  belong  to  the  shipper. 

Tnis  was  an  action  of  assumpsit.  Declaration  contained  com 
Dion  counts  Plea,  general  issue.  Cause  tried  before  Powell, 
Judge,  without  jury,  and  judgment  for  appellees,  of  $291.83. 
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JEdward  B.  Norton  testified,  that  he  was  clerk  f\<c  plaintiffs,  who 
■were  manufacturers  of  nails  at  Wheeling,  Virginia,  aad  that  on  th«) 
29th  March,  1855,  plaintiffs  shipped  a  lot  of  naib  X"^  John  W. 
King,  Peoria,  by  steamboat ;  the  invoice  was  enclosed  vl  a  letter 
and  sent  by  mail  ;  with  the  invoice  was  a  bill  of  lading  and  draft 
upon  King  for  his  acceptance  at  six  months.  John  W.  Kicg  nor 
any  one  else  ever  offered  to  pay  for  the  nails.  Plaintiffs  again  j\  roto 
King,  demanding  payment  October  11th,  1855.  They  receivod  no 
reply,  and  wrote  to  King  again  December  8th,  1855,  all  dircctod 
to  John  W.  Kmg,  Peoria,  111.  No  reply  was  ever  received  to  aay 
of  these  letters. 

Edward  M.  Norton  testified,  that  as  agent  of  plaintiffs  he  per 
sonally  sold  the  nails  specified  in  order  in  Peoria,  Illinois,  to  a  mao 
as  I  supposed,  from  the  manner  in  which  his  name  was  written,  by 
the  name  of  John  W.  King.  I  had  no  personal  acquaintance  with 
him.  I  took  orders  from  all  sorts'  of  persoiis  without  personal 
acquaintance,  confining  myself  to  inquiries  as  to  their  ability  to  paj', 
and  looldug  to  the  orders  I  receive  for  the  name  of  the  part}'  and 
place  of  shipment,  I  presented  the  order  to  plaintiffs,  who  filled 
it  and  shipped  to  Peoria.  The  order  was  given  February  1,  1855, 
delivered  to  plaintiffs  February  14,  1855,  and  the  nails  were  shipped 
March  29,  1855.  The  signature  at  bottom  of  order  is  in  the  hand- 
writing of  the  party  who  gave  the  order  ;  whether  it  is  Hing,  or 
Stmg,  or  some  other  name,  I  cannot  say.  I  know  the  party  was 
a  dealer  in  Peoria,  and  I  took  the  order  from  himself  personally  at 
his  own  store.     No  payment  for  the  nails  was  ever  made. 

The  follo-sviug  facts  were  admitted  :  That  plaintifis  sent  an  order 
upon  defendants  to  M.  McEeynolds,  for  the  nails,  in  spring  of  1856, 
which  order  was  not  accepted.  That  no  such  person  as  John  W. 
Kmg  has  been  known  to  reside  in  Peoria,  either  at  date  of  the  order 
or  since.  That  the  nails  were  never  received  by  King,  but  were 
received  by  defendants,  who  Avere  warehousemen  in  Peoria,  from 
the  steamboat  Tiber,  in  April,  1855,  in  store  for  the  consignee,  and 
charges  paid  by  defendants  at  time  of  receiving  them.  That  the 
nails  remained  in  store  until  spring  of  1856,  when  they  were  sold 
to  pay  charges — sold  for  $425,  and  charges  on  them,  §133.17. 
That  deiendants  had  no  authority  from,  or  e^^cr  saw  or  kuew,  John 
W.  King,  but  the  uaUs  were  left  with  them  by  steamboat  Tiber 
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together  with  bill  of  lading.     That  no  persons  except  plaintifis 
have  ever  demanded  the  nails  or  the  proceeds  thereof. 

Manning  &  Merriman,  for  Appellants. 

Bryan  &  Stone,  for  Appellees. 

Breese,  J.  This  is  a  very  plain  case,  one  in  which  the  doctrine 
of  stoppage  in  transitu,  or  of  conditional  sales,  has  nothing  to  do. 
All  the  facts  show,  that  the  nails  were  shipped  to  Peoria  to  a  ficti- 
tious person — one  havuig  no  existence  there,  and  remained  in  the 
appellants'  warehouse  mitil  they  sold  them,  uncalled  for  by  the 
party  in  whose  name  they  were  shipped  or  any  other  person  b}'"  his 
authority.  The  agent  mistook  the  signature  to  the  order  for  the 
nails,  and  hence  being  sent  to  a  fictitious  address,  the  title  never 
passed  out  of  the  vendors — the  plaintifis  below.  They  had  a  per- 
fect right  to  recover  the  balance  of  the  proceeds  of  the  sale  after 
deducting  the  charges  upon  them.  It  would  be  iniquitous  that  the 
appellants  should  have  the  proceeds,  their  claim  for  warehousing 
and  other  expenses  being  fully  satisfied.  The  judgment  of  the  Cir- 
cuit Court  is  affirmed. 

Judgment  affirmed. 


Lucius  B.  Boomer,  impleaded  with  the  Kankakee  Bridge 
Company,  Plaintiff  in  Error,  v.  Robert  J.  Cunningham  et 
al.,  Defendants  in  Error. 

error  to  will. 

A  bill  cannot  be  sustained  to  enforce  an  agreement  by  a  debtor,  to  pay  one  credi- 
tor in  preference  to  others,  where  such  creditor  has  no  greater  right  than 
others,  to  such  funds. 

Robert  J.  Cunningham,  John  Mcintosh,  and  Henry  Wilson, 
administrators  of  Richard  L.  Wilson,  deceased,  filed  then"  bill  in 
chancery  in  the  Circuit  Court  of  Will  county,  against  the  Kankakee 
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Bridge  Company,  Lucius  B.  Boomer,  A.  B.  Stone  and  George  A. 
Gray,  John  S.  Smiley,  Samuel  Carr,  John  Leich,  the  collectors  of 
the  towns  of  Wilmington,  Essex,  Eeed  and  Norton,  Charles  H. 
Weeks  and  David  Perry,  county  treasurers  of  the  counties  of 
Will  and  Kankakee,  setting  forth  that  on  or  about  the  13th  day  of 
June,  1856,  Robert  J.  Cunningham,  John  Mcintosh  and  Richard 
L.  Wilson,  then  living,  entered  into  and  signed  a  contract  in 
writing,  with  the  Kankakee  Bridge  Company,  then  composed  of 
H.  Kerney,  supervisor  of  the  town  of  Essex,  Richard  AYarner, 
supervisor  of  the  town  of  Reed,  and  John  J.  Camp,  supervisor  of 
the  town  of  Wilmington  ;  which  corporation  was  created  by  an 
act  of  the  legislature  of  the  State  of  Illinois,  approved  February 
15,  1855,  for  the  purpose  of  building  a  bridge  across  the  Kankakee 
river  at  Wilmington.  That  by  said  contract,  Cunningham,  Mcin- 
tosh and  Richard  L.  Wilson  undertook  to  clear  the  bed  of  the 
river,  furnish  the  materials,  and  erect  two  piers  and  two  abutments 
for  a  highway  bridge  across  the  Kankakee  river,  describing  par- 
ticularly the  manner  in  which  said  abutments  and  piers  were  to  be 
constructed. 

The  bridge  was  to  be  completed  before  November  1,  1856,  The 
company  reserved  to  itself  the  right  to  alter  or  change  the  specifi- 
cations in  regard  to  the  size  of  the  abutments  and  piers,  etc.  The 
company  were  to  pay  for  mason  work  and  materials  delivered  tind 
laid  up  in  said  piers  and  abutments,  upon  monthly  estimates,  re- 
serving therefrom  twenty  per  cent,  mitil  the  work  should  be  com- 
pleted. 

The  bill  alleges,  that  the  company  employed  one  Mathewson  as 
an  engineer  to  locate  the  bridge,  make  plans  of  the  same,  and  to 
make  monthly  estimates  of  the  work  as  it  progressed.  Tliat  as 
soon  as  the  piers  and  abutments  were  located,  and  the  plans  of  the 
same  were  drawn  and  placed  in  the  orators'  hands,  to  wit,  on  or 
about  the  20th  day  of  July,  1856,  Cunningham  and  Mcintosh 
commenced  the  work,  and  proceeded  with  it  as  i-apidly  as  possible 
until  December  1,  1856,  when  the  same  was  completed,  with  some 
triiling  exceptions ;  and  that  they  obtained  an  estimate  from 
Mathewson  showing  that  the  amount  of  work  done  was  1,246 
iVff  yards,  which,  at  $7.50  per  yard,  amounted  to  $9,348.67. 

That  the  money  to  pay  for  the  construction  of  said  bridge  was 
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to  be  raised  by  a  special  tax  upon  the  property  in  the  towns  of 
Wilmington,  Reed  and  Essex,  as  pro\'ided  by  the  act  of  February 
15,  1855,  being  the  only  towns  which  voted  in  favor  of  said  act. 
That  two  of  said  assessments  had  been  collected,  amounting  to 
about  $14,000  or  $15,000.  That  the  company  had  paid  the  ora- 
tors about  $5,000,  leaving  about  $4,500  which  was  due  and 
unpaid. 

That  before  the  completion  of  said  piers  and  abutments,  the 
company  contracted  with  A.  B.  Stone  and  L.  B.  Boomer  for  fur- 
nishing the  materials  and  putting  up  the  superstructure  of  said 
bridge,  which  they  had  nearly,  if  not  quite,  completed ;  and  that 
the  funds  used  in  paying  said  Stone  &  Boomer  were  a  part  of  the 
assessments  made  upon  the  towns  of  Wilmington,  Reed  and  Essex, 
and  which  the  orators  contended  should  have  been  applied  first  to 
the  payment  of  the  balance  due  them. 

That  the  assessments  upon  the  said  towns  of  Wilmington,  Reed 
and  Essex  for  the  year  1857,  amountmg  to  $7,600,  had  not  been 
collected,  but  would  be  collected  during  the  ensuing  winter,  and 
when  collected  would  be  subject  to  the  order  and  direction  of  the 
company,  of  which  Richard  Warner  was  treasurer  ;  and  that  the 
orators  were  informed  and  believed,  and  so  charged  the  fact  to  be, 
that  said  company  and  the  supervisors  of  said  towns  intended  to  apply 
the  money  to  be  collected  in  said  towns  to  the  payment  of  Stone  & 
Boomer,  and  in  the  erection  of  a  bridge  connecting  the  east  bank 
of  the  Kankakee  river  with  the  bridge  then  being  erected  by  Stone 
&  Boomer,  upon  the  piers  and  abutments  built  by  the  orators. 
That  said  Company  had  already  commenced  to  build  said  bridge 
across  the  east  branch  of  said  river,  and  had  expended  a  large 
amount  of  money  on  the  same,  being  all  the  balance  of  the  money 
collected  for  the  years  1855  and  1856,  and  which  the  orators 
charged  should  have  been  applied  in  payment  of  the  balance  due 
them. 

The  bill  charged,  that  it  was  provided  in  the  contract,  that  Cun- 
ningham, Mcintosh  and  Richard  L.  Wilson  should  be  paid  for  the 
said  work  out  of  the  taxes  of  the  aforesaid  towns  first  to  be  raised, 
and  prior  to  all  other  claims. 

That  the  whole  amount  of  taxes  to  be  raised  in  said  towns  for 
the  three  years  provided  for  in  said  act  of  February,  1855,  would 
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not  be  sufficient  to  pay  all  the  costs  and  expenses  of  building  said 
bridges,  into  some  $4,000  or  $5,000,  and  that  said  company  had  no 
other  means  or  authority  or  ability  to  procure  the  necessary  means 
for  that  purpose. 

The  bill  charges,  that  the  company  had  drawn  orders  in  favor 
of  Stone  &  Boomer,  and  other  persons  to  the  orators  unknown, 
upon  the  collectors  of  said  several  towns,  for  the  whole,  or  a  por- 
tion, of  the  tax  for  the  year  1857,  with  the  fraudulent  intent  of 
preventing  the  orators  from  instituting  legal  proceedings  to  recover 
the  amount  due  them. 

That  the  monej^  to  be  collected  on  the  assessment  of  the  year 
1857  should  be  first  apphed  to  the  payment  of  the  orators'  claim  ; 
and  that  the  amount  that  might  be  due  Stone  &  Boomer,  and  the 
amount  which  might  be  due  for  building  the  bridge  across  the  east 
branch  of  the  Kankakee  river,  and  every  other  claim  upon  the 
company,  should  be  held  secondary  to  the  claim  of  the  orators. 

That  said  company  had  been,  and  were  still,  giving  orders  for 
the  appropriation  of  the  money  so  to  be  collected  in  said  towns,  as 
fast  as  the  same  was  collected,  in  paying  Stone  &  Boomer,  and  the 
expense  of  building  the  bridge  across  the  east  branch  of  said  river, 
to  the  utter  exclusion  of  the  claim  of  the  orators  ;  and  that  the 
amount  of  said  assessment,  when  collected,  would  not  be  sufficient 
to  pay  the  orators  the  balance  due  them,  and  the  amount  that 
would  be  due  Stone  &  Boomer,  and  the  expense  of  the  bridge 
across  the  east  branch  of  the  Kankakee  river  ;  and  should  the  plan 
of  pa}dng  the  last  mentioned  claims  first  be  carried  out,  the  orators 
would  be  entirely  remediless. 

And  praying  for  a  writ  of  injunction  restraining  the  said  bridge 
company,  its  officers  and  agents,  from  paying  out  any  money  m 
then'  hands  or  under  their  control,  of  the  proceeds  of  the  tax 
theretofore  or  thereafter  to  be  collected  in  said  towns,  for  the  build- 
ing said  bridge  ;  and  from  issuing  or  giving  any  order  to  any  person 
Avhatever,  upon  any  collector  of  said  towns,  or  upon  the  county 
treasurers  of  said  counties,  or  upon  any  person  charged  with  th( 
collecting  or  keeping  of  an}'-  money  belonging  to  said  bridge  com- 
pany :  restraining  the  several  collectors  of  said  towns  from  paying] 
over  any  of  said  tax  collected  by  them,  to  any  pe'."sou  whatever, 
except  the  treasurers  of  said  counties,  and  from  acceptiup"  au^ 
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orders  drawn  on  account  thereof ;  and  restraining  the  treasurers  of 
said  counties  from  paying  out  any  moneys  which  they  then  had  or 
which  might  thereafter  come  into  their  hands,  as  the  proceeds  of 
said  tax,  until  the  further  order  of  the  court ;  and  that  the  orators 
might  have  a  decree  for  the  payment  of  the  sum  due  them  out  of 
the  moneys  derived  from  said  tax,  and  for  further  relief. 

An  injunction  was  issued,  agreeably  to  the  prayer  of  the  bill. 

A  summons  was  issued,  which  was  served  upon  all  the  defendants 
except  A.  B.  Stone  and  L.  B.  Boomer. 

The  following  decree  was  entered  : 

And  now  come  the  said  complainants,  by  McRoberts  and  Good- 
speed,  their  solicitors,  and  the  said  bridge  company,  by  Royal  S. 
Noble,  one  of  said  corporation,  and  on  motion  of  said  complainants 
and  by  and  with  the  consent  of  said  bridge  company,  it  is  ordered 
that  a  decree  be  entered  herein  in  favor   of  said  complainants, 
against  the  said  defendants,  for  the  sum  of  $2,165.22  ;  and  that  the 
said  defendants  pay  to  the  said   complainants   the   said   sum  of 
$2,165.22  out  of  any  money  in  their  hands,  or  in  the  hands  of  the 
treasurers  of  Will  and  Kankakee  coimties,  or  in  the  hands  of  the 
collectors  of  the  towns  of  TV  ilmingtou.  Reed,  Essex  and  Norton, 
now  collected,  or  to  be  collected  hereafter,  for  the  purpose  of  erect- 
ino-  a  bridge  across  the  Kankakee  river  at  Wilmington,  as  provided 
in  the  act  of  the  legislature,  approved  the   15th  day  of  February, 
1855.     It  is  further  ordered,  that  the  said  sum  of  $2,165.22  be 
paid  to  the  complainants  by  the  said  defendants,  as  soon  as  that 
amount  of  money  shall  come  to  their  hands,  and  shall  be  paid  before 
any  other  claim  or  demand  against  said  bridge  company.     It  is 
further  ordered,  that  Royal  S.  Nobles,  the  treasurer  of  said  bridge 
company,  be  authorized  to  di'aw  an  order  or  orders  in  favor  of  said 
Cunningham  and  Mcintosh,  or  their  attorneys,  upon  the  treasurers 
of  Will  and  Kankakee  counties,  and  the  collectors  of  the  said  towns 
of  Wilmington,  Reed,  Essex  and  Norton,  for  the  said  sum  of  money, 
which  shall  be  sufficient  authority  to  said  treasurers  and  collectors 
upon  whom  the  same  shall  be  drawn,  to  pay  the  amount  of  such 
order  or  orders.     It  is  further  ordered,  that  Alexander  Anderson 
and  Adam  Comstock  be  allowed  the  sum  of  $10,  each,  for  services 
rendered  as  arbitrators  in  this  cause ;  and  that  the  said  injunction 
in  tliis  cause  be  dissolved  as  to  all  the  defendants  except  as  to  said 
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supervisors  and  said  bridge  company,  and  that  said  bridge  company 
pay  all  the  costs  of  this  proceeding. 

Lucius  B.  Boomer  bring*  the  case  to  this  court  by  writ  of  error, 
and  assigns  the  following  errors  : 

1st.  The  court  should  have  decreed  that  Stone  and  Boomer  were 
entitled  to  be  paid  the  amount  of  their  contract  before  any  other 
payments  were  allowed  from  the  fund  in  question. 

2nd.  That  the  decree  is,  that  the  defendants  generally  should 
pay,  and  that  the  bill  sets  up  no  claim  against  Stone  and  Boomer, 

3rd.  That  the  decree  is,  that  the  defendants  generally  shall  pay, 
and  upon  its  face  sets  forth  that  it  Ls  rendered  upon  the  consent  of 
the  Kankakee  Bridge  Company,  who  were  not,  and  do  not  claim 
to  have  been,  authorized  to  speak  for  Stone  and  Boomer. 

4th.  That  judgment  should  have  been  for  the  defendants  instead 
of  the  complainants. 

5th.  The  rendition  of  the  decree,  when  it  appeared  upon  the  foce 
of  the  bill  that  Henry  Wilson  was  improperly  joined  as  a  com- 
plainant, and  that  the  proper  parties  were  not  made  defendants 
thereto. 

6th.  The  rendition  of  the  decree  against  Stone  and  Boomer  and 
affectmg  their  rights,  when  the  court  had  no  jurisdiction  over  them 
by  service  of  process  or  by  voluntary  appearance. 

7th.  The  makins;  the  order  of  reference  when  Stone  and  Boomer 
were  not  in  default,  and  the  cause  not  at  issue  ;  and  because  the 
order  was  without  authority,  and  did  not  direct  an  account  of  the 
amomit  due  Stone  and  Boomer. 

8th.  The  rendition  of  the  decree  because  it  declares  that  com- 
plainants lia<l  a  first  lien  upon  the  fund  mentioned  in  the  bill,  and 
said  claim  first  to  be  paid  thereout,  when  it  appeared  by  the  bill 
that  Stone  and  Boomer  were  entitled  equally  with  complainants, 
and  the  decree  should  have  directed  complainants  and  Stone  and 
Boomer  to  be  paid  jwo  rata. 

Beckwitii,  Merrick  &  Cassin,  for  Plaintiffs  in  Error. 

McRoBERTS  &  GooDSPEED,  for  Defendants  in  Error. 

Catox,  C.  J.  In  this  case,  the  decree  must  be  reversed  and  the, 

bill  dismissed.     The  l)ill  is  for  the  specific  performance  of  an  igi-ee- 
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ment,  to  pay  a  certain  fund  to  one  creditor,  instead  of  another, 
where  the  party  cUiiming  the  fund  has  no  mherent  right  to  it  above 
other  creditors,  except  the  promise  of  the  debtor  to  pay  him,  in 
preference  to  the  others.  We  know  of  no  precedent  for  enforcing 
the  specific  performance  of  such  an  agreement.  The  party  must 
seek  his  remedy,  for  a  breach  of  the  agreement,  by  an  action  at 
law.  The  act  of  the  legislature,  made  the  bridge  company  a  body 
corporate  and  pohtic,  capable  of  suing  and  being  sued,  of  making 
contracts,  and  holding  real  and  personal  estate.  There  is  no  pre- 
tense, that  there  was  not  a  perfect  remedy  at  law,  for  the  violated 
contract.  If  they  could  be  sued,  a  judgment  might  be  obtained 
and  satisfaction  sought,  by  a  sale  of  their  property,  the  same  as  any 
other  corporate  body,  so  that  the  inadequacy  of  the  fmid  raised  and 
to  be  raised  by  the  tax,  to  pay  all  the  debts,  did  not  necessarily 
show,  that  by  other  means  the  debts  could  not  be  paid.  But  if  it 
were  so,  there  was  as  much  intrinsic  merit  in  the  claims  of  the  other 
creditors,  as  of  the  complainants.  They  were  made  favorites,  bj 
the  agreement  of  the  company,  and  not  by  reason  of  any  superior 
equity  in  their  demand.  If  this  were  a  trust  fund,  by  operation  of 
the  law  creating  it,  it  was  for  the  benefit  of  all  the  creditors  equally, 
and  it  may  be,  that  equity  would  interfere,  to  prevent  them  from 
divei-ting  it  from  its  legitimate  object,  if  they  threatened  to  do  that, 
but  it  would  only  interfere  for  the  benefit  of  all  the  cestui  que  trmt, 
without  showing  any  partiahty  to  either.  And  in  such  a  proceed- 
ing, all  of  the  creditors  should  be  made  parties,  unless  they  were  so 
numerous  or  so  situated,  as  to  make  an  exception  to  the  general 
rule. 

The  principles  on  which  this  case  is  decided,  are  so  simple  and 
so  familiar,  that  we  have  preferred  to  determine  it  upon  its  merits 
at  once,  without  regard  to  the  question  of  service,  and  other  subor- 
dinate questions,  which  were  raised  on  the  argument. 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed. 
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Gideon  H.  Rupert  et  al.,   Appellants,  v.   Stephen  Roney, 

Appellee. 

APPEAL  FROM  TAZEWELL. 

A  party  who  makes  a  special  deposit  of  uncurrent  bills  with  a  banker,  and  after- 
wards takes  them  away,  cannot  recover,  upon  the  assumption  that  the  bankers 
had  issued  similar  bills  to  the  plaintiff  in  the  course  of  business. 

This  was  an  action  of  assumpsit,  brought  by  Roney  against  Rupert 
and  Haines,  at  the  Tazewell  Circuit  Court,  to  recover  a  sum  of 
money  for  an  amount  of  the  bills  of  the  "  Rhode  Island  Central 
Bank,"  which  Rupert  and  Haines  as  bankers  had  paid  out  in  the 
course  of  their  business,  to  Roney,  and  afterwards,  when  the  bills 
of  said  bank  had  ceased  to  be  current,  refused  to  receive  back  on 
deposit. 

The  declaration  contains  the  common  counts.    Plea,  general  issue. 

There  was  a  trial  by  jury,  and  a  verdict  for  the  plaintiff  for  $427. 
And  defendants  below  then  moved  the  court  for  a  new  trial,  which 
motion  the  court  overruled,  and  entered  judgment  for  plaintiff. 
Defendants  below  appealed. 

B.  S.  Peettyman,  for  Appellants. 

A.  L.  Davidson,  and  J.  Roberts,  for  Appellee. 

Breese,  J.  All  the  argument,  reasoning  and  inferences  from 
facts  proved  in  this  case,  might  possibl}^  avail  the  appellee,  was  it 
not  for  the  existence  of  one  fact  which  has  not  been,  and  cannot  be 
explained  by  him,  and  which  must  determine  this  case  against  him. 

The  record  shows,  after  this  Rhode  Island  money  was  expressed 
back  in  October,  by  Roney,  from  St.  Louis,  to  Rupert  &  Co., 
bankers  at  Pekin,  after  taking  out  of  the  package  eighteen  dollars 
of  current  funds  and  placing  the  same  to  the  credit  of  Roney  on 
the  bankers'  books,  the  Rhode  Island  bills  were  placed  in  the  vault, 
and  the  clerk  was  told  not  to  enter  them  as  a  credit  to  Roney,  aa 
those  notes  at  that  time  were  discredited,  not  being  received  on 
deposit  or  paid  out.  On  the  Gth  of  October,  and  just  after  Roney 
374 


APRIL  TERM,  1859.  326 

Saffoi-d  et  al.  v.  Vail. 

got  back  from  St.  Louis,  he  came  into  appellants'  iDanldng  bouse, 
and  asked  that  these  bills,  expressed  by  him  from  St.  Louis,  should 
Ije  passed  to  his  credit  as  cmient  funds.  The  acting  banker,  Haines, 
refused  to  do  so,  and  they  were  then  specially  deposited,  $465 
Rliode  Island  bank  bills,  for  the  plaintiff  Roney. 

There  were  several  conversations  between  Haines  and  Roney  be- 
fore the  special  deposit  was  made.  This  most  clearly  intimates 
that  Roney,  by  making  this  special  deposit  of  them,  had  made  them 
his  own.  But  this  is  not  all ;  the  conclusive  fact  is  that  Roney 
sometime  afterwards  came  into  the  banking  house,  got  these  bills 
thus  specially  deposited  by  him,  took  them  off,  and  never  after- 
wards returned  them  to  the  defendants.  Surely,  if  any  one  act  can 
bar  a  recovery  in  such  case,  this  act  does  it  effectually.  After  he 
withdrew  this  monej^,  he  may  have  used  it  as  par  funds  in  some  one 
of  his  transactions,  and  picked  up  on  the  very  day  of  trial,  the  notes 
he  brought  into  court  and  offered  to  surrender.  He  does  not  show 
that  was  the  money  he  got  from  the  appellants,  and  the  uiference 
is  not  strained  that  he  procured  it  for  the  occasion.  The  identical 
notes  he  received  from  the  appellants  would  alone  suffice  to  charge 
them. 

On  the  whole  proof  we  thinly  it  very  questionable  if  there  was 
any  guaranty  of  these  notes,  but  whether  or  not,  the  acts  of  Roney 
himself,  have  deprived  him  of  all  right  to  recover.  The  judgment 
is  reversed. 

Judgment  reversed. 


Franklin  S afford  et  al,  Plaintiffs  in  Error,  v.  Micah  Vail, 
Defendant  in  Error. 

ERROR  TO  McHENRY.       - 

Parties  or  privies  to  an  usm-ious  transaction,  have  the  right  to  avail  themselves 

of  the  defense. 
A  party  to  a  note  as  surety,  afterwards  becoming-  principal  to  another  note, 

covering  the  same  with  other  indebtedness,  with  a  different  party,  may  set  up 

the  defense  of  usury,  to  the  first  note. 
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A  party  may  take  a  judgment  by  nil  dicit,  to  that  portion  of  his  demand  not  an- 
swered by  a  jilea,  even  though  a  demurrer  may  have  been  filed,  at  any  time 
during  the  term  at  which  the  plea  is  filed,  if  before  final  judgment,  on  payment 
of  costs  of  the  motion. 

The  judgments  and  orders  of  court  and  pleadings,  should  be  embraced  in  the 
recoi'd  ;  and  if  they  are  copied  into  the  bill  of  exceptions,  it  will  be  at  the  ex- 
pense of  the  party  who  has  it  done , 

The  declaration  contains,  first,  a  count  on  promissory  note,  for 
$720,  made  by  defendants  payable  to  the  order  of  plaintiff,  and  by 
him  ordered  to  be  paid  to  himself.  Note  dated  5th  February, 
1857  :  One  year  after  date  at  ten  per  cent,  after  due.  Also  the 
common  counts. 

Pleas  filed  : 

1st.  General  issue  by  both  defendants  to  whole  declaration. 

2nd.  As  to  $220  of  said  promissory  note.  That  the  $720  note 
was  given  for  $500,  borrowed  two  years  before,  and  twenty  per 
cent,  per  ammm,  interest  amounting  to  $220,  and  for  no  other  con- 
sideration. 

Defendants,  by  leave  of  the  court,  withdrew  the  general  issue. 

Plaintiff  demurred  to  special  plea,  and  defendants  joined  in  de- 
murrer.    Defendants  then  moved  for  judgment  for  a  discontinuance. 

Plaintiff  entered  cross-motion  for  judgment  agauist  defendants 
by  default. 

The  court  allowed  the  cross-motion  for  judgment  by  default,  but 
gave  judgment  for  defendants  for  the  costs  of  the  cross-motion. 
The  court  also  sustained  the  demurrer  to  the  special  plea,  and  ad- 
judges against  defendants,  the  costs  on  demurrer.  Also  that  plain- 
tiff recover  his  damages. 

The  proofs  were  then  submitted  to  the  court,  and  the  court  as- 
sessed the  plaintiff's  damage  at  $738,  and  gave  judgment  for  that 
amount  and  costs. 

The  errors  assigned  are  : 

1st.  The  court  erred  in  sustaimng  the  motion  of  the  plaintiff 
below  for  default,  after  the  defendants  had  apphed  for  a  discontinu- 
ance. 

2nd.  The  court  erred  in  giving  judgment  for  part  of  the  costs  of 
said  motioiLs  and  not  for  the  whole  of  said  costs. 

3i-d.  The  court  erred  in  sustaining  the  demuiTer  to  defendants' 
special  plea. 
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4th.  The  court  erred  in  the  assessment  of  damages  without  the 
intervention  of  a  jury  or  the  clerk. 

5th.  The  court  erred  m  assessing  the  damages  in  o-ross. 

6th.  The  court  erred  m  proceeding  in  the  case  without  disposing 
of  defendants'  motion  for  a  continuance. 

7th.  The  court  erred  in  not  giving  judgment  for  defendants 
below. 

8th.  The  com*t  erred  in  gi^^ng  judgment  in  favor  of  plaintiff 
below. 

Coon  &  Rogers,  and  T.  L.  Dickey,  for  Plaintiffs  in  Error. 

Church  &  Kerr,  for  Defendant  in  Error. 

Walker,  J.  The  sustainuig  of  the  demm-rer  to  appellant's 
special  plea,  is  assigned  as  error.  It  was  a  plea  of  usury  interposed 
as  a  defense  to  two  himdred  and  forty  dollars  of  the  note  sued  on, 
in  this  cause.  And  it  alleges  that  on  the  tifth  day  of  February, 
1856,  appellee  agreed  with  one  Henry  Stephens  to  loan  to  him  five 
himdred  dollars,  and  that  Stephens  should  give  his  note  for  six 
hundred  dollars ;  that  in  pursuance  of  such  corrupt  and  usurious 
agreement,  he  executed  his  note  due  one  year  after  date,  with  ap- 
pellant, Franklin  Safford,  his  security  thereon,  for  that  sum,  in 
consideration  of  the  loan  of  the  said  sum  of  five  hundred  dollars, 
the  loan  of  which  was  the  only  consideration  for  such  note.  And 
that  at  the  maturity  of  that  note,  it  was  agreed  by  and  between 
Stephens  and  appellee,  that  further  day  of  pajTiient  should  be  given 
to  Stephens,  of  the  six  hundred  dollars  due  by  the  terms  of  the 
note,  for  one  3'ear  from  that  date,  if  the  appellants  would  execute 
then"  note  for  the  sum  of  seven  hiuidred  and  twenty  dollars,  due  in 
one  year  ;  that  in  pursuance  of  that  agreement  to  forbear  and  give 
further  day  of  payment,  on  the  said  sum  of  six  hundred  dollars, 
appellants  executed  the  note  sued  on,  and  that  it  was  executed  on 
that  consideration  and  no  other.  The  question  presented  by  this 
plea  is  whether  the  agreement  set  up,  is  in  violation  of  our  usury 
laws.  The  person  borrowing  the  money  and  making  the  contract, 
as  alleged  by  the  plea,  is  not  a  party  to  the  record.  He  was  the 
principal  in  the  fii-st  note,  with  Frankhn  Safford  his  surety,  and  the 
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surety  on  tliat  note,  ^T.th  Norman  J.  Safford,  are  the  makers  of  the 
note  sued  on,  and  who  interpose  this  defense. 

It  has  been  held,  and  the  doctrine  is  believed  to  be  correct,  that 
the  surety  in  a  joint  note  may  set  up  the  defense  of  usury,  and  if 
necessary,  file  a  bill  to  establish  the  defense,  although  the  principal 
maker  should  refuse  to  join  in  the  defense  or  become  a  party  to  the 
bill.  Morse  v.  Hovey^  9  Paige,  197.  Such  a  contract  can  only  be 
avoided  by  the  party  who  made  it,  or  by  some  one  standing  in  legal 
privity  with  him,  and  not  by  a  mere  stranger  to  the  transaction. 
Jaclson  V.  Tiittle,  9  Cow.  233.  In  the  case  of  Thompson  v.  Tliomp- 
son,  8  Mass.  135,  where  the  facts  were,  that  one  Mitchell  was  justly 
indebted  to  Bennett  in  the  sum  of  $190.73,  and  at  the  same  time  1 
defendant  was  indebted  to  Mitchell  in  that  or  a  greater  sum.  By 
arrangement,  the  defendant  gave  his  note  with  an  indorser,  due  in  one 
year,  to  Bennett,  for  the  amount  of  Mitchell's  note  with  interest, 
and  also  paid  Bennett,  on  the  delivery  of  the  note,  a  sum  equal  to  i 
three  per  centum  u]')on  the  amount  of  the  debt,  when  Bennett  dis- 
charged Mitchell.  The  court  held  the  transaction  to  be  usurious. 
The  court  in  delivering  the  opinion  say,  "  In  the  case  at  bar,  be- 
sides the  legal  interest  of  six  per  cent,  per  annum,  reserved  in  the 
note,  there  was  paid  another  sum,  equal  to  three  per  cent,  of  the 
principal.  There  was.  then,  more  than  legal  interest  reserved  by 
the  note,  and  it  thus  became  usurious  and  void  by  the  statute." 

This  plea  alleges  that  there  was  reserved  as  interest  on  the  loan 
of  five  hundred  dollars  for  one  year,  one  hundred  dollars,  equal  to 
twenty  per  cent,  per  annum.     And  on  the  renewal,  an  interest  of 
twenty  per  cent,  per  annum  was  reserved  on  both  the  prmcipal  and  j 
former  interest,  amounting  to  one  hundred  and  twenty  dollars.  | 
Our  statute  only  authorizes  the  taking  or  l-eserving  an  interest  of 
ten  per  cent,  per  annum,  and  all  over  that  amount  in  this  case  was 
usurious.     And  if  the   appellants  were   parties  or  privies  to  the 
trunsactioU;  they  have  the  right  to  avail  themselves  of  the  defense. 
Franklin  Safford  was  a  surety  to  the  first  note,  and  is  a  party  toi 
this,  and  he  has  the  right  as  such  surety  to  set  up  the  defense.! 
And  the  appellants  are  both  parties  and  privies  to  the   usurioiia 
transaction  foi-  whi(^h  the  note  sued  on  wtis  given.     They,  as  suchJ 
have  the  right  to  insist  upon  the  statute  as  a  defense  to  the  interest  j 
reserved,  and  the  pleas  substantially  present  a  bar  to  that  extent, 
378 


APEIL  TERM,  1859.  330 

Safforrl  et  al.  v.  Vail. 

The  ajDpellee  has  reserved  twenty  per  cent,  per  annum  interest, 
when  the  statute  has  only  authorized  ten.  And,  the  fact  that  the 
appellants  substituted  this  note  for  the  one  first  given,  does  not 
purify  the  transaction  of  its  usurious  taint.  The  statute  has  for- 
bidden the  appellee  from  receiving  more  than  ten  per  cent.,  and  he 
cannot  avoid  its  efiect  by  indirection. 

It  is  objected  that  the  Circuit  Court  erred  in  permitting  appellee 
to  take  judgment  nil  dicz't  for  that  portion  of  the  cause  of  action 
not  answered  by  this  plea,  after  the  demmTcr  was  filed.  In  the 
case  of  Warren  v.  JSfixon^  3  Scam.  R.  38,  this  com-t  held  that  where 
a  plea  professes  to  answer,  and  does  only  answer,  a  part  of  the 
cause  of  action,  and  the  remaining  portion  is  unanswered,  and  the 
plaintiff  demurs  or  rephes  to  the  plea,  it  works  a  discontinuance. 
But  that  the  plaintifi"  shall  be  permitted,  at  any  time  during  the 
term  at  which  the  plea  was  filed,  and  before  final  judgment  is  ren- 
dered, to  correct  his  mistake  by  taking  judgment  nil  dicit,  for  the 
portion  unanswered,  on  the  payment  of  costs.  This  case  is  decisive 
of  that  question. 

It  is  likewise  insisted  that  the  com-t  erred  in  permitting  appellee 
to  take  judgment  nil  dicit  on  the  payment  of  the  costs  only  of  the 
motion.     This  we  thinli  was  correct. 

It  is  not  correct  practice,  to  set  out  the  pleadings  in  the  case,  in 
the  bill  of  exceptions.  Nor  should  the  judgment  and  orders  of  the 
court  be  embraced  in  it,  nor  exceptions  to  judgments  on  demurrer. 
They  tend  to  burthen  the  record  and  increase  the  expense  of  the 
transcript,  without  any  benefit.  When  the  pleas  and  orders  ap- 
pear in  the  record,  that  is  sufficient  without  then'  again  appearing 
in  the  bill  of  exceptions. 

The  judgment  is  reversed  and  the  cause  is  remanded,  and  the 
plaintifi"  m  error  will  pay  the  costs  of  embodying  the  judgment, 
orders  and  pleadings  in  the  cause  unnecessarily  copied  into  the  bill 
of  exceptions,  and  defendant  in  error  the  balance. 

Judgmerd  reversed. 


379 


331  OTTAWA, 

Diversy  v.  Moor. 


Michael  Diversy,  AiDpellant,  v.  Daniel  Moor,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

ITie  acceptor  of  an  accommodation  or  other  bill  of  exchang-e,  is  the  principal  debtor; 

giving  time  to  the  acceptor  does  not  discharge  the  maker. 
The  acceptor  of  a  bill  and  the  drawer  of  a  note  are  the  principals,  the  indorsee 

are  sureties. 
Neglect  to  bring  suit  against  the  drawer  of  an  accommodation  bill,  on  I'equest 

by  the  acceptor  to  do  so,  does  not  discharge  the  acceptor. 

This  action  was  assumpsit,  brought  to  the  Cook  County  Court 
of  Common  Pleas. 

The  plaintiff,  Daniel  Moor,  declared  upon  a  bill  of  exchange, 
bearing  date  at  Chicago,  July  9,  1857,  dra-\vTiby  Thomas  W.  Egan, 
upon  the  defendant,  Michael  Diversy,  for  two  thousand  dollars,  at 
ninety  days,  paj^alsle  to  the  order  of  the  drawer.  The  declaration 
also  contained  the  common  money  counts. 

The  defendant  pleaded  the  general  issue  to  the  whole  declaration, 
and  to  the  special  count  upon  said  bill,  the  foUowmg  special  plea  : 

And  for  a  further  plea  in  this  behalf  as  to  the  said  first  count  in 
the  aforesaid  declaration,  the  said  defendant  says  actio  non,  because 
he  says,  that  in  the  drawing,  accepting  and  delivering  of  the  said 
bill  of  exchano-e  in  said  count  mentioned,  the  said  Thomas  W. 
Egan,  the  drawer  thereof,  was  the  principal  debtor,  and  this  de- 
fendant accepted  the  same  without  consideration,  as  the  mere  surety 
of  the  said  Thomas  W.  Egan,  and  for  his  accommodation,  which 
was,  to  wit,  at  the  time  of  the  making  of  the  same,  to  wit :  at  Chi- 
cago aforesaid,  well  known  to  the  said  plaintiff ;  and  the  defendant 
further  says,  that  after  the  said  bill  became  due,  by  the  terms 
thereof,  he  the  said  defendant,  on,  to  wit,  the  15th  day  of  October, 
1857,  to  wit,  at  Chicago  aforesaid,  apprehending  that  the  said 
Thomas  W.  Egan,  the  principal  debtor  as  aforesaid,  was  likely  to 
become  insolvent,  without  previously  discharging  said  bill,  so  that 
it  would  be  impossible  or  extremely  difficult  for  this  defendant, 
after  being  compelled  to  pay  said  bill,  to  recover  the  same  back  of 
said  Egan,  did  then  and  there,  by  letter  in  writing  sent  to  and  re- 
ceived by  the  said  plaintiff,  then  holding  said  biU,  thereby  notify 
and  reqmi'e  liim,  the  said  plaintiff,  forthwith  to  put  the  said  bill  in 
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suit.  And  the  said  defendant  further  says  that  the  said  plaintiff 
neglected  and  refused  to  put  the  said  bill  in  suit,  as  required  by  the 
said  letter,  and  failed  to  use  due  diligence  to  collect  the  same,  and 
that  before  the  commencement  of  this  suit,  to  wit,  on  the  first  day 
of  November,  1857,  to  wit,  at  Chicago  aforesaid,  the  said  Thomas 
W.  Egan,  the  principal  debtor  as  aforesaid,  became  and  was  whollj^ 
insolvent,  whereby,  by  virtue  of  the  statute  in  such  case  made  and 
provided,  the  said  defendant  is  discharged  from  said  bill,  and  this 
he  is  ready  to  verify,  etc. 

To  this  plea  the  plaintiff  demurred,  specially  assigning  for  cause, 
that  the  allegation  of  notice  by  letter,  in  writing,  etc.,  was  insuffi- 
cient, and  assigning  no  other  cause. 

The  defendant  joined  in  demurrer. 

The  court  sustained  the  demurrer,  and  defendant  elected  to  stand 
by  his  plea. 

The  court  rendered  judgment  in  favor  of  the  plaintiff,  against 
the  defendant,  for  two  thousand  one  hundred  and  thu'ty-six  dollars. 

The  defendant  appealed. 

The  sustaining  said  demurrer  to  said  second  plea  and  giving  the 
judgment  aforesaid,  is  assigned  for  error. 

ScATES,  McAllister  &  Jewett,  for  Appellant. 

Williams,  Woodbeidge  &  Grant,  for  Appellee. 

Breese,  J.  This  case,  m  its  main  feature,  differs  not  at  all  from 
the  case  of  Cronise  v.  Kellogg,  20  111.  R.  11,  and  must  be  deter- 
mined in  the  same  way.  The  courts  m  England  and  in  this  coim- 
try  have  uniformly  held,  that  the  acceptor  of  a  bill  of  exchange  be- 
comes, by  his  acceptance,  the  principal  debtor,  even  though  hia 
acceptance  was  for  the  accommodation  of  the  drawer,  he  having  no 
funds  of  the  drawer  in  his  hands,  and  not  expecting  any. 

Debt  will  lie  against  him  by  the  payee  or  endorser,  where  the 
bill  expresses  on  its  face  to  be  for  value  received.  Raborg  et  at.,  v. 
Peyton^  2  Wheaton,  385.  And  if  the  holder  of  such  a  bill  takes 
a  cognovit  from  the  drawer  for  payment  by  installments,  he  does 
not  thereby  discharge  the  acceptor.  Fentum  v.  Pocock  et  al.,  1  Eng. 
C.  L.  R.  105.     And  this,  whether  the  holder,  at  the  time  of  takhig 
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the  bill  knew  it  was  an  accommodation  bill  or  not.     Ibid.     To  the 
same  effect  is  the  case  oi  Nichols  et  al.,  v.  JVbiTis,  23  ib.  28. 

So  giving  time,  as  in  the  case  of  Oronise  v.  Kellogg,  sup  a,  to 
the  acceptor,  does  not  discharge  the  maker.  Bank  of  Montgomery 
V.  Walker,  9  S.  &  R.  229.  So  if  the  holder  of  a  note,  who  at  the 
time  it  was  discomited,  knew  that  it  was  drawn  for  the  accommo- 
dation of  the  borrower,  give  time  to  the  indorser  without  consult- 
ing the  drawer,  the  latter  is  not  discharged  thereby.  The  principle 
in  all  such  cases  is,  that  the  di-awer  of  a  note  and  the  acceptor  of  a 
bill  of  exchange  stand  in  the  same  situation.  The  acceptor  of  the 
bill  and  the  drawer  of  the  note  stand  as  princiiDals,  the  indorsers  as 
securities  only. 

To  the  same  effect  is  the  case  of  Chends  v.  Barlow,  9  Pick.  547, 
and  so  is  the  case  oi Lambert  v.  Bandford,  2  Blackford,  137.  Grant  v. 
Gary,  7  Wend.  227,  and  Murray  and  Murray  v.  Judah,  6  Cow.  484, 

So  if  the  holder  of  a  bill  of  exchange,  at  the  time  of  taldng  the 
bill,  knew  that  the  drawee  had  no  funds  of  the  drawer  in  his  hands 
and  took  the  bill  on  the  promise  of  the  drawee  to  accept  it,  he  ex- 
pecting to  receive  funds  from  the  drawer,  the  promise  of  the  drawee 
to  accept  constitutes  a  valid  contract  between  the  parties,  notwith- 
standing the  drawer  fails  to  place  funds  in  his  hands,  and  his  ac- 
ceptance binds  him  though  it  is  known  to  the  holder  he  has  no 
funds  of  the  drawer  in  his  hands — it  is  sufficient  if  the  holder  trusts 
to  such  acceptance.  Townsley  v.  Surnrall,  2  Peters,  170.  The 
acceptor  of  a  bill  of  exchange  stands  in  the  same  relation  to  the 
drawer  as  the  maker  of  a  note  does  to  the  payee,  and  the  acceptor 
is  the  principal  debtor  in  the  case  of  a  bill  precisely  lilce  the  maker 
of  a  note.  Wallace  v.  McConnell,  13  Peters,  136.  And  Chitty  oil 
Bills  lays  down  the  same  doctrine.     Ch.  on  Bills,  304. 

Nor  is  it  allowed  that  such  an  acceptor  shall  saj^,  he  is  only  a 
surety— to  him  the  equitable  doctrines  respecting  sureties  do  not 
apply.     Anderson  v.  Anderson,  4  Dana,  352. 

One  who  lends  his  name  to  serve  his  friend  in  order  that  he  may 
oljtain  money  on  it,  ought  not  to  complain,  when  the  pm'pose  ia 
answered,  if  the  law  considers  him  precisely  in  the  character  he  has 
assumed. 

The  judgment  of  the  com't  below  is  affirmed. 

Judgment  affirmed. 
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The  Chicago  and  Rock  Island  Railroad  Company,  Appel- 
lant, V.  Mary  Fell,  Appellee. 

appeal  from  PEORIA. 

The  common  law  writ  of  certiorari  was  for  the  purpose  of  bringing  the  record  of 
an  infei'ior  court  or  jurisdiction  after  judgment  before  a  higher  court,  to  exam- 
ine if  jui'isdiction  existed  in  the  lower  coiu-t,  and  whether  its  proceedings  were 
regular. 

The  question  of  liability  of  a  corporation  for  committing  a  trespass,  would  depend 
upon  a  fact,  as  to  the  orders  and  directions  of  the  company  to  commit  or  not  the 
act  complained  of,  and  a  certiorari,  therefore,  was  not  a  proper  remedy  to  au- 
thorize a  review  of  the  judgment  of  a  justice  of  the  peace,  in  a  case  of  ti-espass. 

The  service  of  a  process  upon  any  agent,  other  than  the  law  agent  of  a  corpora- 
tion, is  sufficient,  if  properly  made  and  returned. 

On  the  12th  December,  1854,  the  appellants  presented  to  the 
Circuit  Court  of  LaSalle  county  their  petition  for  a  writ  of  certi- 
d'cin,  for  the  purpose  of  reviewing  the  records  and  proceedings  in 
ft  certain  suit  m  wliich  Mary  Fell  was  plaintiff  and  appellant  was 
defendant,  which  suit  was  commenced  before  a  justice  of  the  peace 
of  LaSalle  county  on  the  21st  August,  1854,  and  judgment  ren- 
dered against  the  defendant  on  the  28th  August,  1854,  for  $64.16 
debt,  and  $1.37^  costs.  The  cause  of  action  as  stated  in  the  tran- 
script, was  "  trespass  on  personal  property." 

The  petition  states,  in  substance,  that  the  "  Chicago  and  Rock 
Island  Railroad  Company  "  was  duly  organized  under  an  act  of 
27th  February,  1847,  and  an  act  of  February  7th,  1851.  That 
they,  during  the  year  1854,  were  coustructing  and  operating  their 
said  road. 

That  a  suit  was  commenced  against  the  said  company  as  before 
stated.     That  summons  was  returned  served  as  follows : 

"  Executed  the  within  summons  by  leaving  a  true  copy  of  the 
same  with  Rollin  G.  Parks,  an  agent  of  said  company,  this  22nd 
day  of  August,  A.  D.  1854,  the  president  of  said  company  not 
residing  in  my  county." 

That  the  plaintift''s  claun  was  for  a  cow  killed  by  the  cars  of  said 
company,  regularly  ruiming  on  said  road,  for  the  value  of  which, 
and  also  the  value  of  the  milk  of  said  cow,  from  the  thne  she  was 
killed  mitil  the  commencement  of  the  suit. 
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That  the  defendants  did  not  appear  before  the  justice,  and  the 
plaintiff  recovered  a  judgment  as  before  stated. 

That  the  summons  was  served  on  one  Parks,  who  was  freight 
agent  at  LaSalle,  and  who  had  nothing  to  do  with  the  law  business 
of  the  company. 

That  as  soon  as  the  summons  w^as  served,  he  enclosed  a  copy  to 
John  E.  Henr}',  superintendent  of  the  road,  which  was  not  received : 
so  that  the  agent  of  the  company  whose  business  it  was  to  attend  to 
the  law  business  of  the  compan}^,  nor  the  company,  had  any  notice 
of  the  suit  or  judgment  until  more  than  twenty  days  after  it  was 
rendered. 

That  the  justice  had  no  jurisdiction  of  the  subject  matter  of  the 
suit. 

That  such  action  of  trespass  for  killing  a  cow,  and  for  the  milk 
of  such  cow,  could  not  be  maintained  against  the  said  company. 

That  appellant  had  no  opportunity  to  take  an  appeal  in  the 
ordinary  way,  and  could  not  successfully  prosecute  a  certiorari 
under  the  statute,  and  concludes  with  a  prayer  for  a  common  law 
writ  of  certiorari. 

The  petition  is  verified  by  affidavit. 

A  bond  in  due  form  of  law,  conditioned  for  the  due  prosecution 
of  the  suit,  was  filed. 

The  writ  was  issued  on  the  27th  December,  1854. 

On  the  4th  June,  1856,  the  venue  in  the  cause  was  changed  to 
Peoria  county. 

At  the  December  term,  A.  D.  1857,  the  defendant  moved  to  quash 
the  writ  of  certiorari  and  dismiss  this  suit  for  the  following  reasons  : 

1.  No  common  law  writ  of  certiat^ari  lies  in  such  case. 

2.  The  facts  appearing  on  the  face  of  the  petition  in  said  cause 
do  not  authorize  the  issuing  of  any  such  writ. 

3.  The  transcript  and  papers  on  file  show  that  the  justice  decided 
correctly  in  said  cause. 

4.  By  return  of  said  justice  it  does  not  a^Dpear  that  said  justice 
has  committed  any  error  in  law. 

5.  The  justice  had  jurisdiction,  and  did  not  proceed  illegally, 
so  that  no  such  writ  lies. 

The  court  sustained  the  said  motion,  and  ordered  aprocedendG 
to  the  justice  and  the  appellant  excepted. 
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The  errors  assigned  are  : 

1.  The  court  erred  iu  sustaimiis:  the  motion  to  dismiss  the  writ 
of  cerliorari. 

2.  The  court  erred  in  not  reversing  the  judgment  of  the  justice 
of  the  peace,  and  in  not  rendering  judgment  for  the  appellant. 

3.  The  judgment  of  the  justice  ought  to  have  been  reversed, 
because  the  suit  was  for  trespass  to  personal  property,  and  the 
judgment  was  in  debt. 

N.  H.  PuKPLE,  for  Appellant. 

Manning  &  Merriman,  for  Appellee. 

Walker,  J.  Tlie  return  of  the  justice  of  the  peace  to  the  -wiit 
of  certwran,  in  the  court  below,  shows  that  a  suit  was  instituted  by 
appellee  against  appellant,  for  a  trespass  to  personal  property.  It 
also  appears  from  the  return,  that  a  summons  was  issued  and  re- 
turned :  "  Executed  the  within  summons  by  leaving  a  true  copy 
of  the  same  with  Rollin  G.  ParlvS,  agent  of  said  company,  this 
22jid  day  of  August,  1854,  the  president  of  said  company  not 
residing  hi  my  county."  And  that  on  the  return  day  evidence  was 
heard  and  judgment  was  rendered  against  the  company  for  $64.16 
debt,  and  cost  of  suit. 

The  common  law  writ  of  certiorari  was  used  for  the  purpose  of 
bringing  the  record  of  an  hiferior  court  or  jm^isdiction  after  judg- 
ment, before  a  superior  court,  to  ascertain  whether  the  hiferior 
tribunal  had  acted  without  jurisdiction,  or  having  jurisdiction,  had 
proceeded  illegally  and  contrary  to  the  course  of  the  common  law. 
1  Tidd's  Prac.  330.  And  if  upon  the  return  of  the  record,  it 
appeared  that  the  inferior  tribunal  had  jurisdiction  and  no  substan- 
tial irregularity  was  apparent  on  the  face  of  the  record,  the  writ 
was  quashed  and  n.  jprocedendo  was  awarded  ;  but  if  on  the  contrary, 
it  was  apparent  from  the  record,  that  the  inferior  com't  had  acted 
without  jurisdiction,  or  had  exceeded  its  jurisdiction,  or  had  acted 
contrary  to  law  in  an}^  material  matter,  the  practice  was  to  ( uash 
the  judgment  and  proceeding  of  the  inferior  court.  In  the  cas(5 
under  consideration  the  summons  was  regular  on  its  face,  for  an 
amount  clearly  within  the  justices  jurisdiction,  and  directed  to  the 
proper  officer,  returnable  at  a  proper  time,  and  formally  accurate, 
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But  it  is  urged  that  the  justice  had  uo  jui-isdiction  of  the  subject 
matter  of  the  suit.  The  statute  regulating  the  powers  aud  duties 
of  justices  of  the  peace,  confers  jurisdiction  by  express  terms  in 
cases  of  trespass  to  personal  property,  when  the  amount  claimed 
does  not  exceed  one  hundred  dollars.  It  is  the  well  established 
doctrine,  that  an  individual  may  commit  a  trespass  by  his  com- 
mand, through  an  agent  or  servant.  And  an  incorporated  company, 
may  in  the  same  manner,  become  liable  for  a  trespass  either  to  the 
person  or  property  of  a  person.  Wliile  trespass  would  not  lie 
against  a  railroad  company,  for  the  negligence  of  its  servants  in 
exercising  their  legal  rights,  it  is  unquestionably  true,  that  if  the 
servant  committed  an  injury  upon  the  person  or  property  of  another, 
under  the  direction  of  the  company,  trespass  might  be  maintained 
against  the  company  for  the  injury.  In  such  a  case,  the  well 
recognized  rules  which  apply  to  private  individuals,  are  apphcable 
to  incorporations.  And  in  this  case,  it  was  a  question  of  evidence, 
whether  the  company  was  liable  in  this  form  of  action,  and  as  it  is 
uo  part  of  the  office  of  the  writ  of  certiorari  to  return  the  evidence 
upon  which  the  justice  rendered  the  judgment,  it  was  not  compe- 
tent for  the  court  below,  nor  can  this  court,  say  that  the  injury 
complained  of  was  not  done  under  the  express  directions  of  the 
appellants.  It  was  only  necessary  that  the  court  should  see,  that 
the  law  conferred  jurisdiction  upon  the  justice  to  take  cognizance 
of  the  offence  specified,  and  when  it  appears  the  court  could  have 
had  jurisdiction,  the  presumption  is  that  the  evidence  made  out  a 
proper  cause  for  its  exercise.  If  judgments  of  justices  of  the  peace 
may  be  reviewed  by  tlvis  proceeding,  and  such  presumptions  should 
not  be  indulged  in  their  favor,  as  the  evidence  is  never  preserved, 
upon  "which  judgments  arc  rendered,  they  would  all  be  hable  to  be 
quashed,  aud  endless  confusion  would  result  from  such  a  practice. 

It  was  also  objected  that  the  service  of  the  summons,  was  not 
sufficient  to  give  the  justice  jurisdiction  of  the  appellant.  This 
objection  is  not  well  taken.  The  legislature  by  act  of  February 
8ih,  1853,  (Session  Laws,  p.  258,)  provides,  that  when  any  suit 
shall  be  brought  against  any  incorporated  company,  process  shall 
be  served  upon  the  president  of  such  company,  if  he  reside  in  the 
c(>unty  in  which  suit  siiall  be  brought,  and  if  he  shall  be  absent 
from  the  county,  or  shall  not  reside  in  the  county  then  the  sum- 
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mons  shall  be  served  by  the  proper  officer,  by  leaving  a  copy  thereof 
■with  the  clerk,  cashier,  secretary,  engineer,  conductor  or  any  agent 
of  such  company,  foimd  in  the  county,  at  least  five  daysbefore  the 
trial,  if  before  a  justice  of  the  peace,  and  at  least  ten  days,  where 
the  suit  is  brought  in  the  Circuit  Court.  The  lano-uag-e  of  this  act 
is  broad  and  comprehensive,  and  certainly  embraces  all  agents  of 
the  company.  There  is  no  limitation  restricting  the  service  to  the 
agent,  whose  duty  requires  him  to  attend  to  the  law  business  of  the 
company.  The  service  upon  any  of  its  agents,  is  sufficient,  and  if 
such  agent  fails  to  notify  the  company  of  the  service,  it  is  a  neglect 
of  duty  on  the  part  of  the  agent,  for  which  the  plaintiff  should  in 
nowise  be  held  responsible.  It  is  a  misfortune,  occasioned  by  the 
neglect  of  their  own  employee,  for  wliich  they  must  be  accountable. 
The  other  assignment  of  errors  are  not  deemed  to  be  well  taken, 
and  upon  the  whole  record,  no  error  is  perceived  for  which  the 
judgment  of  the  court  below,  in  quashing  the  writ  of  certiorari  and 
awarding  a  procedendo^  should  be  reversed,  and  the  judgment  is 
therefore  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Rock  Island  Railroad  Company,  Appel- 
lant, V.  Warren  W.  Whipple,  Appellee. 

APPEAL  from  PEORIA. 

A  writ  of  cei'tiorm^i  to  a  justice  of  the  peace,  is  distinct  and  separate  from  an  ap- 
peal ;  and  if  the  wi'it  of  ceHiorari  should  be  dismissed  in  the  Circuit  Court,  an 
appeal  or  Avi'it  of  error  should  be  prosecuted  to  refoi'm  that  judgment.  On  the 
hearing  in  the  Supreme  Court  to  revise  the  judgment  of  the  justice  on  appeal, 
the  judgment  on  the  certiorari  cannot  be  examined. 

A  justice  of  the  peace  has  jurisdiction  to  render  a  judgment  upon  the  judgment  of 
another,  where  the  amount  is  less  than  a  hundred  dollars. 

A  judgment  in  debt  by  a  justice  of  the  peace,  for  a  gross  amount  of  debt  and 
damages,  mil  not  for  that  reason  be  reversed. 

This  suit  was  commenced  before  a  justice  of  the  peace  in  LaSalle 
county,  on  the  19th  day  of  September,  A.  D.  1854.     The  summons 
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was  served  by  leaving  a  cop}'-  -svith  George  H.  Buck,  and  designat- 
ing him  as  agent  of  the  defendant.     The  parties  appeared. 

The  plaintiff  claimed  to  recover  the  amount  of  a  judgment  whicli 
had  previously  been  rendered  in  favor  of  the  plaintiff  against  the 
defendant,  by  N.  Duncan,  a  justice  of  the  peace  of  said  county,  ou 
the  12th  November,  1853. 

The  justice  gave  judgment  for  the  plaintiff  agahist  the  defendant 
for  $71.20  and  costs,  on  the  30th  September,  1854. 

Defendant  appealed  to  the  Circuit  Court  of  LaSalle  county,  from 
which  a  change  of  venue  was  taken  to  Peoria  connt3\ 

Upon  the  trial  of  the  appeal  in  the  Circuit  Court  of  Peoria 
county,  the  plamtifl',  as  shown  by  the  bill  of  exceptions,  gave  iu 
evidence  the  transcript  of  the  judgment  rendered  by  N.  Duncan, 
J.  P.,  on  the  12th  November,  1853. 

He  next  offered  in  evidence  the  following  petition  for  a  certiorari : 

^'^^T?,?T^^  !!^n3!l°^^'  \   Circuit  Court  thereof  to  November  terra,  A.  D.  1854 

LA  SALLE  COUNTY.  ) 

To  the  Hon.  Edwin  S.  Leland,  Judge  of  the  9th  Judicial  Circuit. 

YouT  petitioner,  the  Chicago  and  Eock  Island  Railroad  Com- 
pany, respectfully  represents,  etc. 

The  petition  then  states,  in  substance,  that  the  company  was  duly 
incorporated  under  an  act  of  the  27th  February,  1857,  and  an  act 
of  February  7,  1851,  and  were  constructing  their  road  by  contracts 
from  Rock  Island  to  Chicago,  iu  1853. 

On  the  4th  November,  1853,  Warren  W.  Whipple  sued  the 
defendant  before  N.  Duncan,  a  justice  of  the  peace  of  LaSalle 
comity  ;  the  summons  beiug  dated  on  that  day  and  returnable  on 
the  12th  November,  1853,  which  was  served  on  the  7tli  of  Novem- 
ber, 1853,  "  by  leaving  a  true  co\)j  of  the  same  with  George  H. 
Buck,  an  agent  of  said  companj-,  the  president  of  said  company  not 
residing  in  the  county." 

The  claim  before  the  justice  was  for  cattle,  which  plaintiff  there 
claimed  had  beeu  killed  by  a  locomotive  running  on  said  road. 
The  justice  gave  judgment  for  plaintiff  for  $71.20  damages  and 
costs. 

Defendants  did  not  appear  before  the  justice.  That  there  Avas 
no  proof  before  the  justice  that  defendants  were  running  said  road, 
and  in  fact  they  were  not ;  but  the  same  was  then  being  run  by 
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Faniham  &  Sheffield,  contractors  for  building  said  road,  on  their 
own  account  and  for  theu"  own  benefit. 

That  the  justice  erred  in  rendering  judgment,  and  was  wholly 
\ritliou^.  jurisdiction  of  the  subject  matter. 

That  petitioners  had  no  knowledge  of  said  judgment  until  more 
than  six  months  after  the  same  was  rendered. 

That  Buck  was  never  at  any  time  their  agent,  and  service  on 
him  was  no  notice  to  them  ;  and  the  first  notice  they  had  of  said 
judgment  was  by  service  of  summons  on  them,  in  a  suit  brought 
on  said  judgment. 

Petition  alleges  that  justice's  proceedings  are  illegal  and  errone- 
ous, and  prays  for  a  common  law  writ  of  cerlwrari,  etc. 

Petition  is  verified  by  affidavit. 

On  the  same  day  defendants  filed  their  bond  in  the  Circuit  Court 
clerk's  office,  conditioned  according  to  law,  to  prosecute  their  ap- 
l^eal,  and  to  pay  the  judgment,  etc.,  if  the  justice's  judgment  should 
be  affirmed. 

On  the  27th  December,  1854.  wi'it  of  ceiim'ari  issued  to  the  jus- 
tice, returnable  forthwith,  who  returned  the  transcript  of  the  judg- 
ment and  proceedings  before  him,  as  hereinbefore  stated  and  set 
forth,  rendered  on  the  12th  November,  1853. 

On  the  6th  day  of  March,  A.  D.  1857,  m  the  Peoria  county  Cir- 
cuit Court,  (the  venue  in  the  case  having  been  previously  changed 
to  said  county,)  the  said  Warren  W.  Whipple,  by  his  counsel,  en- 
tered a  motion  to  dismiss  the  certioran  in  said  case  for  the  follow- 
ing reasons : 

1st.  Because  no  common  law  wi'it  of  certiorari  lies  in  such  case. 

2nd.  Because  the  facts  on  the  face  of  the  petition  do  not  autho- 
rize the  issuing  of  any  such  writ. 

3rd.  Because  the  transcript  and  papers  show  that  the  justice  de- 
cided correctly. 

4th.  The  return  does  not  show  that  the  justice  committed  any 
error  in  law. 

5tli.  The  justice  had  jurisdiction,  and  did  not  proceed  eiToneously. 

On  the  7th  December,  1857,  this  motion  came  on  to  be  heard, 
and  was  argued  by  counsel  for  both  parties.  The  com-t  sustained 
the  motion,  dismissed  the  writ  of  certiorari,  and  ordered  a  writ  of 
pvcedendo  to  the  justice  of  the  peace. 

380 


340  OTTAWA, 

Chicago  and  Rock  Island  Railroad  Co.  v.  Whipple. 

The  court  gave  judgment  for  the  plaintiff  for  $93.09,  damages 
and  costs  of  suit.  The  defendant  insisting  and  setting  up,  that  the 
judgment  of  the  court  dismissing  the  writ  of  certiorari  and  order- 
ing i\  procedendo  in  said  suit  of  the  Rock  Island  Raih'oad  Company 
against  the  plaintiff,  constituted  a  bar  to  a  recovery  m  this  suit, 
brought  to  recover  a  judgment  upon  the  judgment  of  12th  Novem- 
ber, 1853,  aforesaid. 

From  this  judgment  the  defendant  appealed  to  this  court. 

The  errors  assigned  are  : 

1.  In  rendering  judgment  in  favor  of  the  plaintiff,  the  evidence 
sho^ving  that  he  was  not  entitled  to  recover. 

2.  In  rendering  judgment  against  the  defendant  in  damages,  the 
evidence  and  record  showing  that  the  judgment  (if  any)  should 
have  been  in  debt  for  the  amount  of  the  judgment  and  costs  sued 
for,  and  damages  for  interest  only. 

i.  Judgment  ought  to  have  been  rendered  in  favor  of  the  de- 
fendants. 

4.  Because  the  defendants,  in  the  original  suit,  or  judgment  ren- 
dered November  12th,  1853,  were  not  legally  served  with  process, 
and  said  justice  had  no  jurisdiction  in  the  case. 

N.  H.  PuEPLE,  for  Appellant. 

D.  L.  Hough,  for  Appellee. 

"Walker,  J.  This  was  an  action  originally  brought  before  one 
Putnam,  a  justice  of  the  peace  of  LaSalle  county,  on  a  judgment 
previously  recovered  before  one  Duncan,  also  a  justice  of  the  peace, 
of  the  same  county.  On  the  trial,  the  justice  rendered  judgment 
against  appellants  and  they  removed  the  cause  to  LaSalle  Circuit 
Court  by  appeal ;  which  was  afterwards  sent  to  the  Peoria  Circuit 
by  a  change  of  venue.  While  the  appeal  was  pending  in  the  La- 
Salle Circuit  Court,  a  writ  of  certiorari  was  awarded  on  the  petition 
of  a[)pellants  to  Duncan,  to  send  up  a  transcript  of  the  proceedings 
and  judgment  before  him,  and  upon  which  this  suit  had  been  insti- 
tuted. The  return  was  made  to  the  writ,  and  the  proceeding  on 
the  writ  of  certiaran  likewise  went  by  change  of  venue,  to  the 
Peoria  Circuit  Court,  and  was  on  the  motion  of  appellee  dismissed 
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by  that  court.  And  afterwards  this  cause  was  tried  by  the  court, 
by  consent  of  the  parties  without  the  intervention  of  a  jury,  and 
resulted  in  a  judgment  in  favor  of  the  appellee,  for  $93.09  ;  to  re- 
verse which,  appellants  bring  the  cause  to  this  court. 

The  proceeding  by  writ  of  certiorari^  was  separate  and  distinct 
from  the  appeal,  in  tliis  case.  When  the  court  dismissed  it,  the 
appellants,  if  dissatisfied  ynih.  that  judgment,  should  have  prose- 
cuted an  appeal  or  wi'it  of  error  to  this  court,  if  they  desired  to 
have  that  judgment  reviewed.  On  the  trial  of  this  cause,  we  have 
no  power  to  determine,  whether  the  judgment  in  that  cause  was 
erroneous  or  not.  The  record  in  that  case  is  not  now  before  us  for 
trial,  it  is  only  properly  before  us  as  evidence  in  this  case,  and  it  is 
collateral  to  this  proceeding. 

The  appellee  on  the  trial  of  this  cause  in  the  court  below,  intro- 
duced in  evidence,  the  transcript  of  the  judgment  recovered  by 
appellee  against  appellant  in  the  case  before  Duncan,  and  the  peti- 
tion, writ  and  transcript,  returned  by  him  in  that  proceeding.  That 
transcript  showed,  that  there  had  been  a  sufficient  service  of  process 
upon  the  appellants,  to  give  the  justice  jurisdiction  over  the  person, 
and  there  can  be  no  question,  that  the  justice  of  the  peace  had 
jurisdiction  to  try  a  cause  and  render  judgment,  on  a  recovery  in 
another  justice's  court.  Upon  such  a  judgment  debt  may  be  main- 
tained, and  being  less  than  one  hundred  dollars,  he  had  jurisdiction 
of  the  amount.  That  transcript  showed  a  recovery  of  a  judgment 
which  appeared  to  be  in  full  force,  and  unless  it  appeared  on  its 
face  to  be  void,  for  want  of  jurisdiction,  either  of  the  person  or 
subject  matter,  the  court  could  not  disregard  it,  nor  could  it  be 
attacked  in  such  a  collateral  proceeding,  to  show  that  it  was  erro- 
neous. That  could  only  be  done  by  a  direct  proceeding.  The 
evidence  we  think  justified  the  finding  of  the  court  below. 

It  is  also  urged  that  the  Circuit  Court  erred  in  rendering  judg- 
ment for  a  gross  sum,  it  being  an  action  of  debt.  "While  it  is 
clearly  necessary  in  all  actions  of  debt  originating  in  the  Circuit 
Coui-t,  that  the  debt  and  damages  should  be  separately  found,  and 
that  the  judgment  should  specify  each  separately,  and  while  it  ia 
error  to  render  a  judgment  in  such  a  cause  for  the  gross  amount 
of  debt  ,'<,nd  damages,  still  in  actions  originating  before  justices  of 
the  peace,  and  tried  in  the  Circuit  Court  on  appeal,  the  same  strie' 
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ness  is  not  required.  And  a  judgment  in  such  a  case,  for  the  gross 
amount  of  debt  and  damages,  will  not  for  that  reason,  be  reversed. 
Horton  v.  Cntchjield,  18  111.  E.  135  ;  Pendegrast  v.  CUy  of  Peru, 
20  111.  R.  52.  We  perceive  no  error  m  this  record  requiring  its 
reversal,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Horatio  G.  Howlett,  Plaintiff  in  Error,  v.  Luther  L.  Mills 
et  al.,  Defendants  in  Error. 

error  to  cook. 

rhe  mere  assent  of  a  creditor  that  his  debtor  may  make  an  assignment  for  the 
benefit  of  his  creditors,  does  not  have  the  effect  to  release  the  debt. 

The  filing  of  a  duplicate  plea  does  not  render  an  answer  to  it  necessary.  It  may 
be  struck  from  the  files,  or  disregarded. 

This  was  an  action  of  assumpsit  brought  by  Mills  et  al.  against 
A.  B.  Sears  and  the  plaintiff  in  error,  (H.  G.  Howlett,)  as  part- 
ners under  the  firm  of  A.  B.  Sears  &  Co. 

The  declaration  was  filed  September,  1857,  counting  on  three 
promissory  notes  described  therein,  and  an  account  for  merchan- 
dise. 

Howlett,  one  of  the  defendants  below,  (plaintiff  in  error  here,) 
filed  a  plea  that  the  "  said  defendants  did  not  promise,"  etc.,  as  al- 
leged ;  concluding  to  the  country. 

On  the  26th  of  December,  1857,  HoAvlett  filed  two  additional 
pleas  ;  one  a  special  non-assumpsit  "  that  he  did  not  undertake  and 
promise  as  alleged,"  etc.,  concluding  to  the  country  ;  and  the 
other  a  special  plea  setting  out  transactions  in  detail  l)etwccn  plain- 
tiff and  the  assignee  of  defendant,  by  which  Howlett  claimed  that 
plaintiff 's  demand  was  satisfied  and  discharged.  This  plea  is  stated 
in  the  opinion  of  the  court. 

The  record  recites  that  a  demurrer  to  the  second  plea  was  sus- 
tained ;  and  that  the  plaintiff  joined  isane  on  first  plea,  and  to  the 
second  plea  filed  demurrer. 
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The  record  recites  that  parties  appeared  in  court,  and  by  their 
agreement,  the  "  cause  is  submitted  on  the  demurrer  to  special  plea 
to  the  court  for  trial." 

December  3,  1858,  defendant,  Hewlett,  filed  another  special  plea, 
the  same  in  substance  with  the  foregoing  special  plea,  but  varying 
a  little  from  it  in  form. 

A  jury,  was  waived,  and  there  was  a  trial  of  the  issue  joined  by 
the  court.     Finding  and  judgment  for  plaintiff  for  $1,218. 

The  errors  assigned  are — 

The  second  plea,  special  non-assumpsit,  was  good  on  general  de- 
murrer ;  the  demurrer  to  it  ought  not  to  have  been  sustained. 

At  the  time  the  cause  was  tried  there  were  two  special  pleas  on 
file,  undisposed  of  and  undecided. 

T.  Lyle  Dickey,  for  Plaintiff  in  Error. 

Smith,  Dewey  &  Kellogg,  for  Defendants  in  Error. 

Walker,  J.  This  was  an  action  of  assumpsit,  instituted  by 
Mills  and  others  against  Hewlett  and  A.  B.  Sears  as  partners,  on 
three  promissory  notes.  On  the  19th  of  October,  1857,  Hewlett 
filed  a  plea  of  the  general  issue,  and  on  the  26th  of  December  fol- 
lowing he  filed  a  plea  of  non-assumpsit,  and  a  special  plea,  which 
alleged,  that  he  and  Sears  made  and  executed  a  deed  of  assignment 
of  a  large  amount  of  real  and  personal  property,  by  which  they 
conveyed  it  to  an  assignee  for  the  benefit  of  their  creditors,  and 
that  defendants  in  error  were  included  in  the  number,  and  that  the 
same  was  of  more  than  sufficient  value  to  have  paid  all  their  debts 
and  liabilities,  including  the  notes  sued  upon  in  this  action.  That 
the  defendants  in  error  and  others,  their  creditors,  took  the  control 
of  the  property  so  assigned,  out  of  the  hands  of  the  assignee,  and 
directed  him  to  surrender  it  to  the  possession  of  said  Sears,  to  sell 
and  dispose  of,  collect  and  receive  the  proceeds  of  the  same,  for  the 
use  of  defendants  in  error,  and  to  pay  their  debt  to  defendants  in 
error  and  their  other  creditors,  and  that  the  assignee,  in  pursuance 
of  such  order  and  direction,  did  surrender  and  deliver  the  property 
to  said  Sears,  and  that  he  took  the  control,  possession  and  manage- 
ment of  the  same,  and  sold,  collected,  received  and  disposed  of  the 
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property,  without  the  knowledge  or  consent  of  plaintiff  in  error, 
whereby  he  sustained  damage  and  became  discharged  from  the 
payment  of  the  notes  sued  upon  in  this  case.  To  this  pica,  there 
was  filed  a  demurrer,  which  was  sustained  by  the  court,  and  the 
plaintiff  in  error  abided  by  the  plea.  It  also  appears  from  the 
record,  that  on  the  3rd  day  of  December,  1858,  plaintiff  filed  a 
plea  in  every  respect  the  same  as  that  filed  the  26th  December, 
1857,  which  remains  unanswered.  There  was  issue  to  the  country, 
formed  on  the  plea  of  non-assumpsit.  The  parties,  by  agreement, 
waived  a  jury,  and  a  trial  l)y  consent  was  had  by  the  court,  which 
resulted  in  favor  of  the  defendants  in  error,  and  the  court  rendered 
a  judgment  against  Howlett,  for  the  sum  of  $1,218.34,  to  reverse 
which,  he  prosecutes  this  writ,  and  assigns  for  error — • 

1.  That  the  court  below  erred  in  sustaining  the  demurrer  to  de- 
fendants' special  plea. 

2.  In  rendering  judgment  while  a  plea  remained  in  the  record 
undisposed  of,  and  not  traversed. 

3.  In  trying  an  issue  in  fact,  before  the  issues  at  law  were  settled. 

4.  That  the  whole  record  does  not  show  a  cause,  wherein  a  judg- 
ment could  be  properly  rendered  against  plaintiff  in  error. 

This  special  plea  fails  to  aver  that  wlieii  the  property  wjis  dis- 
posed of  and  converted  into  money,  that  it  was  sufficient  to  pay 
the  indebtedness  for  wliich  it  was  assiouied  ;  nor  does  it  show  that 
the  defendants  in  error  were,  by  the  terms  of  the  deed  of  assign- 
ment, entitled  to  receive  any  portion  of  the  avails  of  this  propert}'', 
until  all  the  creditors  had  i-eceived  the  full  amount  of  their  claims. 
For  aught  that  appears,  the  deed  may  have  preferred  other  credit- 
ors m  the  pa^mient  of  their  debts,  and  when  this  property  w; 
reduced  to  money,  that  it  would  have  been  exhausted  in  paymen 
of  such  preferred  creditors  ;  and  it  fails  to  aver,  that  the  defendanta 
in  error  were  by  the  terms  of  the  deed  entitled  to  any  portion  of 
this  fund.  The  plea  fails  to  aver,  that  defendants  in  error  eve: 
agreed  to  look  to,  or  rely  upon  this  property,  to  pa}^  or  discharg 
this  debt.  There  is  no  averment,  that  they  had,  in  consideratioi 
of  the  execution  of  the  assignment,  agreed  to  release  their  claim 
It  fails  to  aver,  that  they  had  received  or  were  entitled  to  rceoiv 
any  portion  of  the  fund  from  Sears,  or  in  what  manner  the  plaintiff'ii 
error  had  sustained  damage.  It  does  not  aver  that  Sears  had  wasted, 
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sacrificed,  or  misapplied  the  fund,  or  bad  in  any  manner  been  want- 
ing in  care  and  prudence  in  its  management.  But  it  simply  relies 
upon  tbe  fact,  tbat  by  the  advice  of  the  creditors,  of  whom  defend- 
ants were  a  part,  the  property  was  siu-rendered  by  the  assignee  hi  to 
the  hands  of  Sears,  and  that  he  had  reduced  it  to  money.  The 
mere  assent  by  a  creditor,  that  his  debtor  may  make  an  assignment; 
for  the  benefit  of  his  creditors,  cannot  have  the  effect  to  release  and 
discharge  the  debt,  and  this  is  what  is  asserted  by  this  plea.  It, 
at  most,  could  only  be  held  to  require  him  to  look  to  the  fund  for 
his  portion  to  be  applied  on  his  claim,  and  leave  him  to  collect  the 
remainder  out  of  the  debtor.  This  plea  does  not  show  such  a  state 
of  facts,  as  could  in  any  event  discharge  any  portion  of  these  notes. 
The  damages  alleged  to  have  been  sustained,  were  not  offered  to 
be  set  off  against  the  notes,  and  these  damages  ^vould  not  constitute 
such  a  defense.  Not  being  liquidated,  and  not  growing  out  of  the 
contract  or  agTcement  sued  on,  they  were  not  a  proper  subject  of 
set-off,  and  the  party's  remedy,  if  he  has  any,  is  by  action.  The 
demurrer  was  properly  sustained  to  this  plea. 

The  plea  filed  on  the  third  day  of  December,  1858,  being  almost 
a  literal  copy  of  that  of  December,  26th,  "1857,  must  be  held  to  be 
the  same  plea.  It  presents  the  same  defense,  in  precisely  the  same 
manner  as  the  other.  The  defendant,  under  the  statute,  has  no 
right  to  file  as  many  copies  of  the  same  plea  as  he  may  choose,  and 
if  he  does,  all  but  one  may  be  stricken  from  the  files,  or  disregarded 
by  the  court.  The  statute  only  contemplates  the  filing  as  many 
several  pleas,  as  may  present  a  several  defense  to  the  whole  or  a 
part  of  the  cause  of  action,  or  the  same  defense  in  a  different  form. 
The  stipulation  filed  in  this  case,  also  shows  that  the  latter  was  filed 
as  a  copy  of  the  former  plea,  under  the  supposition  that  the  former 
had  been  lost  It  was  not  intended  for,  or  relied  on  as  a  separate 
and  an  independent  defense,  and  as  a  copy,  it  required  no  answer. 
There  was  no  error  in  proceeding  to  trial  and  in  rendering  judg- 
ment, while  this  plea  remained  unanswered. 

This  disposes  of  the  remaining  assignments  of  errors  and  renders 
it  unnecessary  to  discuss  them  separately. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affiiined. 
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James   W.    Cochran,   Ajopellant,   v.   Thomas   A.   Harrow, 

Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

If  a  man  stands  by,  and  suffers  another  to  purchase  land,  to  which  he  has  a  mort- 
gage, or  title,  without  making  the  facts  known  to  the  purchaser,  he  will  be 
estopped  in  equity  from  exercising  his  legal  right. 

The  complainant,  Harrow,  filed  bis  bill  in  cbancery,  setting 
forth : 

That  on  or  about  tbe  23rcl  of  February,  1854,  he  purchased  of 
Samuel  M.  Hart,  of  Cincinnati,  out  lot,  or  block,  number  13,  in 
Canal  Trustees'  subdivision  of  section  7,  township  39,  R.  14  E., 
contaming  10  acres,  more  or  less,  for  $12,000,  one-fourth  cash,  bal- 
ance in  three  notes  of  $3,000  each,  bearing  six  per  cent,  interest, 
payable  in  one,  two  and  three  years,  respectively,  and  secured  by 
mortgage  on  the  premises,  at  the  date  of  purchase. 

Tliat  prior  to  said  purchase,  Hart  employed  land  agents  in  Chi- 
cago, to  sell  said  premises  for  him  ;  and  the  first  proposition  to 
complainant  was  made  by  them,  for  Hart.  Several  interviews  took 
place  between  them  and  comphiinant,  and  one  or  more  between 
Hart  and  complainant,  during  the  pendency  of  the  negotiation; 
and  as  complainant  was  unacquainted  with  titles  to  land  in  Chicago, 
he  reposed  confidence  in  Hart,  and  in  Sharp  &  Smith,  and  gave 
them  directions  on  his  part  to  look  carefully  into  the  same,  and  not 
to  sufter  him  to  be  defrauded  or  to  get  a  bad  title  ;  all  of  which 
Sharp  &  Smith,  being  his  old  acquaintances  and  friends,  agreed  to 
do  for  him.  And  complainant  personally,  and  through  Sharp  & 
Smith,  inquired  particularly  of  Hart,  before  consummating  the  pur- 
chase, to  know  if  his  title  was  clear  and  unincumbered  ;  and  they 
both  received  in  answer  from  Hart,  his  assurance  that  his  title  was 
entirely  clear  and  unincumbered.  It  appeared  of  record  at  the  time 
of  the  treaty  for  said  purchase,  that  Hart  derived  his  title  from 
James  W.  Cochran,  of  Chicago,  and  as  complainant  had  not  time 
to  get  a  full  and  regular  abstract  of  title  to  said  block,  made,  before 
the  purchase,  he  caused  an  examination  of  the  record  to  be  person- 
ally made  by  Sharp  &  Smith,  on  the  occasion  of,  and  immediately 
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prior  to  said  purchase  ;  who,  on  examining,  found  the  deed  of  said 
Cochran  to  Hart,  dated  the  21st  of  February,  1854,  acknowledged 
on  same  day,  and  filed  for  record  on  the  22nd  of  February,  1854, 
conveying  to  Hart  the  premises,  in  consideration  of  $9,000,  ac- 
knowledged to  be  paid,  and  the  receipt  thereof  fully  acknowledged 
b}^  the  grantor,  mth  the  usual  full  covenants  of  title,  and  that  the 
premises  were  clear  and  unincumbered.  The}^  found  no  mortgage, 
trust  deed,  or  other  incumbrance,  filed  or  recorded,  from  Hart  to 
Cochran ;  all  of  which  was  duly  reported  by  them  to  complauiant ; 
and  for  further  precaution,  complainant,  prior  to  the  purchase, 
caused  application  to  be  made  by  Sharp  &  Smith  to  Cochran,  in 
person,  who  was  inlbrmed  by  Sharp"  &  Smith  that  complainant  was 
in  treaty  with  Hart  for  the  piu'chase  of  the  said  premises  which 
were  then  recently  before  sold  by  Cochran  to  Hart,  and  that  Hart 
had  represented  that  Ms  title  to  the  premises  was  clear  and  unin- 
cumbered ;  and  for  the  safety  of  the  purchaser,  they  wished  for 
information,  iu  behalf  of  complainant,  from  Cochran,  whether  iji 
fact  Hart  was  a  reliable  person,  whose  word  and  information  might 
safely  be  taken  and  reUed  upon,  in  making  said  purchase.  Aud 
thereupon,  in  answer  to  said  inquirj',  made  on  complainant's  be- 
half, by  his  procurement,  said  Cochran  answered  aud  stated  to 
Sharp  &  Smith,  that  Hart  was  a  reliable  person,  whose  information 
could  be  fully  and  safely  taken  and  relied  upon,  in  purchasing  said 
premises.  Cochran  was  also  personally  present  when  complainant, 
through  Shai-p  &  Smith,  was  transacting  l)usiness  in  regard  to  said 
purchase,  about  the  day  of  the  date  and  execution  of  Hart's  deed 
to  complainant,  and  knew  of  said  deed,  purchase  and  sale,  aud  was 
bound  m  oood  faith,  if  he  had  anv  incumbrance  or  hen  on  said 
premises,  and  against  Hart  for  the  purchase  money,  or  any  part 
thei-eof,  or  any  clami  whatever,  to  declare  the  same,  or  forever  after 
lie  estopped  from  setting  up  the  same  against  complainant's  title 
thus  acquired  from  Hart.  Nevertheless,  Cochran,  on  the  occasion 
last  specified,  and  also  when  particularly  interrogated  b}"  Sharj)  & 
Smith,  studiously  and  designedl}^  kept  out  of  view,  concealed,  and 
failed  and  neglected  to  make  laiown  the  existence  of  any  lieu  or 
incumbrance  held  by  him  against  Hart  and  upon  said  premises. 

That  at  the  time  of  said  purchase  from  Plart,  and  at  the  times 
and  f»ccasions  last  specified,   Cochran  held  no  incmnbrance,  trust 
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deed  or  mortgage  against  Hart  and  on  said  premises,  which  could 
be  discovered  on  the  records,  or  from  Cochran  personally,  by  any 
efforts  complainant  could  make  or  cause  to  be  made. 

Hart's  deed  to  complainant  bears  date  the  23rd  of  February, 
1854,  which  is  the  true  day  of  the  purchase,  and  Cochran,  on  that 
day,  had  knowledge  as  above  stated,  and  the  notes  and  mortgage 
of  complainant,  for  balance  of  purchase  money,  bear  the  same  date 
and  draw  interest  therefrom. 

That  on  the  23rd  of  February,  1854,  complainant  paid  Hart 
$1,500  of  the  purchase  money,  and  left,  by  agreement,  his  three 
notes  and  mortgage,  for  $9,000,  being  the  balance,  with  Sharp 
&  Smith,  as  the  mutual  agents  of  both  parties —  the  $1,500,  bal- 
ance of  the  cash  payment,  to  be  remitted  on  return  of  complainant 
to  Kentucky,  which  was  actually  done. 

Immediately  thereafter,  complainant  left  for  Kentucky,  remitted 
the  money,  which,  with  the  said  notes  and  mortgage,  were  dehvered 
by  Sharp  &  Smith  to  Hart,  who  delivered  his  deed,  with  his  wife's 
acknowledgment,  to  them,  for  complainant ;    and  said  deed  was 

ed  for  record  on  the  3rd  of  March,   1854  ;  which  is  referred  to. 

Charge  of  confederacy  against  Cochran,  Hart,  and  J.  jNIasou 
Parker,  and  others  not  named,  and  that  Cochran,  on  the  24th  of 
Februarj^  1854,  and  immediately  after  complainant  had  completed 
said  purchase  and  left  for  Kentucky,  brought  to  light,  unknown  to 
complainant  and  Sharp  &  Smith,  and  filed  for  record,  in  fraud  of 
complamant's  rights,  a  trust  deed,  dated  February  21st,  1854,  on 
said  premises,  from  Hart  to  Cochran,  purporting  to  secure  a  debt 
due  by  Hart  to  Cochran,  of  $5,039,  and  evidenced  by  three  several 
notes,  payable  in  one,  two  and  tln-ec  years  after  date,  and  each 
dated  May  7th,  1854,  for  the  respective  sums  of  $1,720,  $1,G80, 
and  $1,590  ;  in  which  deed  said  J.  JNIason  Parker  is  trustee  for 
Cochran,  with  full  power  to  sell  said  premises  in  case  of  default  in 
the  payment  of  any  part  of  said  notes,  on  application  of  Cochran, 
or  the  holder  thereof,  after  publication  in  a  newspaper  sixty  days 
before  the  day  of  sale,  with  all  right  and  equity  of  redemption, 
and  to  execute  a  deed  to  the  purchaser,  and  pay  said  debt  and 
co.sts. 

That  until  the  discovery  of  said  trust  deed,  complainant  -was  at 
all  times  expecting  and  intending  to  be  ready  to  meet  his  said  notes 
398 


APRIL  TERM,  1859.  348 

Cochran  v.  Harrow. 

as  they  matured  ;  that  before  such  discovery  he  had,  for  said  Hart's 
convenience,  advanced  him  three  several  acceptances,  amounting  to 
$3,000,  to  anticipate  the  payment  of  the  first  of  complainant's 
notes,  which  he  did  not  take  up,  but  left  in  Hart's  hands.  After- 
wards he  met  Hart,  who  informed  him  it  would  be  unnecessary  to 
pay,  and  requested  him  not  to  pay,  the  first  of  said  acceptances  ; 
aud  in  consequence  he  did  not  pay  it.  Before  the  others  matured, 
he  discovered  the  fraud  of  the  trust  deed,  and  therefore  neglected 
to  pay  them  till  his  rights  were  adjudicated.  Otherwise,  he  is  yet 
ready  promptly  to  meet  and  cancel  his  notes  and  mortgage  afore- 
said, as  the  payments  fall  due. 

That  he  is  informed  that  the  notes  and  acceptances  given  by 
him  to  Hart  have  been  negotiated  to  other  parties  and  put  in 
circulation. 

At  the  time  of  maldng  said  purchase,  he  had  no  knowledge  or 
information  that  Hart  owed  anything  on  his  purchase  money,  or 
tliat  there  was  any  incrumbrance  on  said  premises  for  any  sum  due 
to  Cochran  or  others  ;  aud  he  believes  Sharp  and  Smith  were 
equally  uninformed  thereof.  His  first  information  of  Cochran's 
trust  deed  was  derived  from  seeing  an  advertisement  of  the  sale  of 
said  premises  in  a  newspaper,  on  the  trust  deed  ;  and  he  beheves 
Sharp  and  Smith  had  no  knowledge  of  such  encumbrance  till  after 
the  said  purchase  of  Hart ;  nor  was  said  discovery  made  until  after 
the  complainant's  notes  to  Hart  had  been  negotiated. 

Parker  has  advertised  a  sale  of  said  premises  under  the  trust 
deed,  in  default  of  payment  of  the  first  of  Hart's  three  notes  to 
Cochran  ;  and  said  sale  is  to  take  place  on  21st  August,  1855. 

Cochran,  Hart  and  Parker  made  defendants,  and  required  to 
answer,  but  oath  waived. 

Cochran,  by  his  answer,  admits  sale  of  land  by  Hart  to  Harrow, 
on  23rd  Pebruary,  1854,  and  on  that  day  it  appeared  of  record 
that  Hart  derived  title  of  respondent,  by  deed,  as  set  forth  in  the 
bill ;  that  on  said  day  the  trust  deed  from  Hart  to  respondent  was 
not  filed  for  record  ;  and  that  Parker,  trustee  had  advertised 
a  sale  of  the  premises. 

Knows  nothing  of  Sharp  and  Smith's  emploj^ment  for  Hart,  but 
was  aware  that  they  acted  for  some  of  the  parties,  though  he  does 
not  know  by  whom  employed. 
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Knows  notliing  of  any  conversation  between  Sharp  and  Smith, 
or  either  of  them  and  Hart,  either  when  respondent  was  present,  or 
at  any  other  time,  when  Hart  represented  to  them  or  to  Harrow, 
that  liis  title  to  the  land  was  clear  and  unincumbered,  and  denies 
that  any  such  representation  was  ever  made  by  Hart  to  Huri-ow,  or 
Shai'p  and  Smith,  or  either  of  them,  in  the  hearing  of  respondent ; 
and  if  made  at  all,  respondent  never  heard  it. 

Denies  that  he  knew  in  any  manner  of  the  representation  of 
Hart,  if  ever  made,  that  said  land  was  clear  and  unincumbered,  pre- 
vious to  or  at  the  tune  of  sale,  and  never  heard  it  charged  upon 
him  until  a  short  time  before  the  filing  of  complainant's  bill,  and 
then  from  said  Smith. 

Denies  that  Sharp  or  Smith,  or  Harrow,  ever  called  on  him  in 
person,  and  informed  him  that  Hart  had  represented  to  either  of 
them  *'that  his  title  to  the  premises  was  clear  and  unincumbered," 
and  for  the  safety  of  the  purchaser  they  wished  for  information 
"whether  in  fact,  said  Hart  was  a  reliable  person,  whose  word  and 
information  might  safely  be  taken  in  the  premises,  and  rehed  upon 
in  making  the  purchase  ;"  and  that  thereupon,  in  answer  to  said 
inquiry,  made  in  behalf  of  said  complainant,  this  respondent 
"  answered  and  stated  to  Sharp  and  Smith  that  Hart  was  a  reliable 
person,  whose  information  in  the  premises  could  be  fully  and  safely 
taken  and  relied  upon  in  taking  and  purchasing  said  land."  This, 
your  respondent  does  not  admit,  but  positively  denies  that  any 
such  conversation  ever  took  place  between  himself  xiud  Sharp  and 
Smith,  and  further  denies  that  Sharp  and  Smith  ev'er  asked  him 
any  question  in  relation  to  the  title  of  Hart,  and  whether  there  Avas 
any  incumbrance  on  the  property. 

The  court,  on  the  evidence  and  pleadings,  decreed  that  the  e(iuity 
of  the  case  was  with  the  complainant ;  that  Cochran  be  csto])ped 
from  claiming  any  right,  title  or  interest  in  said  propert}',  under 
said  deed  of  trust.  Defendants  Cochran  and  Parker  were  perpetu- 
ally enjoined  and  restrained  from  setting  up  any  right  or  interest 
in,  or  claim  to  said  pr()})crty,  by  means  of  said  deed  of  trust.  And 
costs  and  char^'cs  were  adjudii'cd  ao'ainst  said  Cochran. 

An  appeal  was  prayed  by  Cochran,  and  he  assigns  for  error, 

1.  The  court  erred  in  decreeing  that  the  defendant,  Cochran,  be 
estopped  from  claiming  au}-  right,  title  or  interest  in  and  to  the 
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property  in  controversy,  under  the  deed  of  trust  from  Hart  to 
Cochran. 

2.  The  court  erred  in  decreeing  that  the  defendants,  Cochran 
and  Parker,  be  perpetually  enjoined  and  restrained  from  settmg  up 
any  right,  or  interest,  or  claim,  in  and  to  said  property  mider  said 
trust  deed, 

3.  The  com't  erred  in  adjudging  costs  and  charges  against  de- 
fendant, Cochran. 

Waller  &  Caulfield,  for  Appellant. 

?     R.  S.  Blackwell,  for  Appellee. 

Breese,  J.  Do  the  facts  in  this  case  sufficiently  show  an  equita-. 
ble  estoppel  ? 

An  equitable  estoppel  is  said  to  be  where  one  knowingly,  though 
he  does  it  passively,  by  looking  on,  suffers  another  to  pm-chase  land, 
under  an  erroneous  opinion  of  title,  without  maldng  known  his 
claim,  he  shall  not  afterwards  be  permitted  to  exercise  his  legal 
right  against  such  person.  It  would  be  an  act  of  fraud  and  injus- 
tice, and  his  conscience  is  bound  by  this  equitable  estoppel. 

The  proof  in  this  case  is  full  to  the  point  that  the  appellant, 
when  spoken  to  by  the  agent  of  the  appellee,  about  the  title  to  the 
property  in  dispute,  stated  it  was  good  in  Hart,  and  when  the 
trade  was  concluded  at  the  Tremont  House,  on  the  evening  of  23rd 
February,  and  fifteen  hundred  dollars  of  the  purchase  money  paid 
by  appellee  in  the  presence  of  the  appellant,  and  when,  at  the  time, 
appellee  declared  he  would  buy  no  property  with  "a  cut-throat 
mortgage  "  upon  it,  the  appellant  cannot  now  be  permitted  to  set 
up  such  mortgage  to  defeat  the  appellee.  He  concealed  his  interest 
when  he  should  have  disclosed  it.  Good  faith  required  him,  when 
called  upon  by  appellee's  agent  about  the  title,  and  when  consulted 
on  the  subject,  to  mention  his  unrecorded  trust  deed.  His  not 
doing  so,  was  a  fraud  upon  the  appellee.  As  he  chose  to  preserve 
silence  when  duty  required  him  to  speak,  he  shall  not  be  heard, 
when  justice  requires  him  to  be  silent. 

The  decree  is  affirmed. 

Deat'ee  affirmed. 
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John  W.  Waughop,  Appellant,  v.  Benjamin  Weeks,  et  al., 

Appellees. 

APPEAL    FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  subsequent  agreement  under  seal,  written  upon  and  referring'  to  a  former 
agreement  not  under  seal,  which  imposes  a  penalty  in  case  the  original  con- 
tract should  not  be  performed,  does  not  convert  such  original  contract  into  a 
deed. 

Objections  to  the  reading  of  papers  to  a  jury  should  be  made  in  the  Circuit 
Court. 

Declarations  of  a  witness  before  he  is  called,  do  not  disqualify  him.  The  interest 
of  a  witness  in  the  event  of  the  suit,  should  be  established  on  his  voir  dire,  or 
by  other  testimony. 

This  action  was  an  action  of  assumpsit,  brought  in  Cook  County 
Court  of  Common  Pleas,  at  the  November  term,  A.  D.  1858, 
and  was  tried  before  the  court  and  a  jury,  J.  M.  Wilson,  Judge, 
presiding. 

The  plaintiffs  below  declared  in  indebitatus  assumpsit,  on  com- 
mon count,  for  work  and  labor,  and  materials  furnished. 

The  defendant  below  pleaded  the  general  issue,  with  notice  that 
work  and  labor  and  materials  fm-nished  to  defendant  by  plaintifis, 
were  furnished  under  special  contracts,  in  writing,  between  said 
plaintiffs  and  defendant,  and  that  plaintiffs  had  not  fulfilled  their 
part  of  said  contract ;  also  notice  and  account  of  set-off  (and  sets 
out  the  contracts). 

The  plaintiffs  introduced  a  witness  who  testified,  among  other 
things,  that  the  work  and  labor  and  materials  furnished,  were  fur- 
nished under  a  special  contract. 

The  contracts  were  a  special  contract,  and  a  supplemental  con- 
tract under  seal,  and  executed  by  the  plaintifls  below  in  the  name 
of  B.  &.  C.  D.  Weeks. 

The  plaintiffs  below  introduced  in  evidence  the  said  contracts, 
the  parts  of  which,  material  to  the  questions  involved  in  the  assign- 
ments of  error  in  this  case,  are  as  follows,  to  wit : 

"  Duties  OF  Contractor.  He  shall  be  strictl}^  held  to  make 

such  work  and  to  use  such  materials  as  hereinafter  subscribed,  and 

to  work  up  the  building  to  the  given  design,  and  in  all  cases  where 

the  drawings  are  figured,  the  figures  must  be  taken  by  him  as  the 
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given  dimensions,  without  reference  to  what  the  drawing  may 
measure  on  its  scale.  He  will  be  further  held  to  submit,  as  to  the 
character  of  the  materials  used  and  the  work  done,  to  the  judgment 
of  the  superintendents,  and  to  procure  from  them  all  necessary 
interpretations  of  the  design,  and  all  necessary  certificates  regarding 
his  payments." 

"  Superintendents  and  their  Duties.  Wm.  W.  Boyington 
or  his  assistant  architects  are  declared  to  be  the  superintendents  of 
the  work  for  the  owners  ;  their  duties  will  consist  in  giving,  on 
demand,  such  interpretations,  either  in  language,  writing  or  drawing, 
as  in  their  judgment  the  nature  of  the  work  may  require,  having 
particular  care  that  au}^  and  all  work  done  and  material  used  for 
the  work  be  such  as  hereinafter  described,  and  in  giving  on  demand 
any  certificates  that  the  contractor  may  be  entitled  to,  and  in  set- 
tling all  deductions  of  or  additions  to  the  contract  price  which  may 
grow  out  of  alterations  of  the  design,  after  the  same  is  declared  to 
be  contract,  also  determining  the  amount  of  damages  which  may 
occui'  from  any  cause,  and  to  particularly  decide  upon  the  fitness 
of  all  materials  used  and  work  done." 

"  The  contractor  being  bound  in  all  cases,  to  remove  all  im- 
proper work  or  materials  upon  being  directed  so  to  do  by  the 
superintendent. ' ' 

"  And  it  is  hereby  expressly  provided  that  in  case  the  contractor 
should  feel  aggrieved  by  the  decision  of  the  superintendents,  an 
appeal  may  be  taken  from  such  decision  to  an  arbitration  chosen 
indifferentl}^,  and  whose  decision  in  the  matter  shall  be  final  and 
binding  on  all  parties." 

"  The  owner  reserves  the  right  to  alter  or  modify  the  design,  and 
to  add  to  or  diminish  from  the  contract  price  the  difierence,  to  be 
adjusted  as  provided  above." 

"  The  owner  being  bound  in  all  cases  to  recognize  the  acts  of  the 
superintendents,  not  only  as  regards  extra  work,  but  also  to  the 
sufficiency  of  the  design." 

"All  payments  made  upon  the  work  during  its  progress,  are  on 
account  of  the  contract,  and  shall  in  no  case  be  construed  Si.-i  an 
acceptance  of  the  work  executed  ;  but  the  contractor  shall  be  liable 
to  all  the  conditions  of  the  contract,  imtil  the  work  is  accepted  and 
finished  and  completed." 
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"  Time.  Owner  to  give  possession  of  the  ground  on  or  before  the 
first  day  of  April,  A.  D.  1856  ;  contractor  must  agree  to  build  the 
walls  and  chimneys  ready  for  roof  on  or  before  the  first  day  of 
Sej)tember,  1856,  and  fully  complete  the  plastering  of  the  building 
within  forty-five  days  after  the  same  is  declared  by  the  su"5prin- 
teudent  ready  for  lathing,  and  must  complete  the  whole  job  of 
masonry  within  days  after  the  above  mentioned 

time.  Said  work  in  no  case  shall  be  considered  as  finished,  miless 
the  same  is  so  reported  to  the  superintendent,  and  accepted  by 
him." 

"  Damages.  And  in  order  to  secm-e  the  execution  of  the  work  in 
the  manner  and  at  the  time  specified,  it  is  hereby  distinctly  declared 
that  the  damao;es  arisino;  from  the  non-fulfillment  of  the  contract, 
as  regards  time,  shall  be  a  fair  rent  of  the  premises,  for  each  and 
every  day  the  work  remains  unfinished,  and  which  sum  of  damages 
shall  be  deducted  from  the  contract  price." 

"  Payments.  The  said  J.  W.  Waughop,  or  his  executors,  admin- 
istrators or  assigns,  for  and  in  consideration  of  the  said  B.  &  C.  D. 
Weeks  furnishing  materials,  and  fully  and  faithfully  executing  the 
aforesaid  work,  so  as  fully  to  carry  out  the  design  for  the  same,  as 
set  forth  by  the  specifications,  and  according  to  the  true  spirit, 
meaning  and  intent  thereof,  and  to  the  full  and  complete  satisfaction 
of  W.  W.  Boyington,  or  his  assistant  superintendent,  as  aforesaid, 
and  at  the  time  mentioned  in  the  foregoing  specifications,  doth 
hereby  agree  to  pay  to  the  said  B.  &  C.  D.  Weeks  the  sum  of  nine- 
ty-eight hundred  dollars  ($9,800)  in  the  following  mamier  : 

"  As  the  work  advances,  the  superintendent  is  to  make  out  esti- 
mates of  the  work  and  materials  furnished,  and  inwrought  into  the 
building,  and  upon  a  presentation  of  a  certificate  of  eighty-five  per 
cent,  on  said  estimate,  the  said  J.  W.  Waughop  is  to  pay  the 
amount,  and  the  balance,  fifteen  per  cent.,  will  be  paid  m  full  on 
the  completion  of  the  contract ;  Provided  the  said  superintendent 
shall  certify  in  writing,  that  they  are  entitled  thereto," 

This  agreement  not  under  seal, 

"  SUPPLKMENTAL   AGRBEMKNT, 

"It  is  hereby  agreed  by  and  between  the  parties  to  the  annexed  contract,  that 
the  terms  and  conditions  thereof  be  so  varied  that  the  said  J.  W.  Waughop  shjill 
hold  back  and  retain  fifty  i^er  cent,  of  the  whole  contract  price  therein  mentioned, 
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instead  of  fifteen  per  cent.,  as  provided  therein,  to  secure  the  completion  of  the 
work,  to  be  done  according  to  specification,  and  to  cover  all  damages  for  any  fail- 
ure in  time,  quality  or  workmanship,  until  the  whole  work  is  done,  and  completed, 
and  in  case  the  work  shall  be  so  delayed  as  to  endanger  the  building,  by  being  left 
open  to  the  frosts  of  winter,  the  said  B.  &  C.  D.  Weeks  shall  forfeit  the  full  penalty 
of  fifty  per  cent,  on  the  whole  work,  and  in  no  other  manner  is  this  to  be  con- 
strued to  alter  in  any  respect  the  original  contract,  except  as  written  above. 

"  Witness  ovu-  hands  and  seals,  this  twenty-second  day  of  September,  A.  D 
1856. 

B.  &  C.  D.  WEEKS,     [seal] 
J.  W.  WAUGHOP."      [seal] 

The  plaintiffs  then  offered  and  read  in  evidence  the  following 
certificate  by  W.  W.  Boyington,  the  architect  and  superintendent, 
dated  October  25th,  1858,  the  signature  to  the  same  being  admit- 
ted to  be  genuine. 

•'  Chicago,  October  25,  1858. 
*'  To  B.  &  C.  D.  Weeks — Gentlemen  : 

"I  hereby  certify  that  you  finished  your  contract  wth  J.  W.  Waughop,  Esq., 
for  erecting  and  building  two  dwellings  for  said  Waughop,  located  on  the  comer 
of  Wabash  Avenue  and  Washington  street  in  the  city  of  Chicago  ;  but  the  said 
dwellings  were  not  finished  until  six  months  after  the  time  mentioned  in  said  con- 
tract for  finishing  the  same.  Said  contract  provides  that  you  shall  pay  a  fair  rent 
of  the  premises  for  all  such  delays,  the  amount  of  which  is  to  be  deducted  from 
the  contract  price,  after  determining  and  deducting  a  fair  rent  of  said  dwellings 
for  the  six  months  delay,  according  to  contract,  and  deducting  what  the  said 
Waughop  has  paid  you  on  said  contract,  and  also  deducting  twenty-five  dollars 
for  not  setting  wash-boilers  in  basement  (omitted),  you  mil  then  be  entitled  to  the 
balance,  if  any,  due  according  to  contract. 

"  Respectfully  youi-s,  WM.  W.  BOYINGTON, 

/Su2}e}'inte7ide7ii." 

The  plaintiffs  then  offered  and  read  in  evidence  two  certificates 
to  J.  Waughop,  dated  November  18,  1857,  and  Nov.  28,  1857, 
made  by  said  Bo^dngton,  the  architect  and  superintendent,  the  sig- 
natures to  the  same  being  admitted  to  be  genuine,  which  said  cer- 
tificates are  in  the  words  following,  to  wit  : 

"  Chicago,  Nov.  18,  1857 
"  Mr.  J.  W.  Waughop — Bear  /Sir : 

"  Having  looked  over  the  contract  between  yourself  and  Messrs.  B.  &  C.  D. 
Weeks  for  building  two  dwellings  on  corner  Washington  street  and  Wabash  Ave- 
nue, I  hereby  certify  that  Messrs.  B.  &  C.  D.  Weeks  have  delayed  the  finishing 
of  said  dwelhngs  at  least  six  months  beyond  the  time  stipulated  in  said  contract, 
and  that  you  are  entitled  to  a  fair  rent  of  the  premises  for  the  time  of  delay,  aa 
provided  in  the  c  jntract. 
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"  My  judgment  is,  that  a  fair  rent  of  tlie  corner  house  would  be  §1,500  per  an- 
num, and,  at  the  rate  of  $1,000  per  annum  for  the  interior  house,  six  months  rent 
for  both  dwellings  would  be  $1,250. 

"You  ai-e  further  entitled  to  a  deduction  of  $25.00  for  not  setting  wash-boilers 
in  basement,  making  $1,275. 

"From  the  above  deduction,  Messrs.  Boggs  &  Smith  claim  of  you  the  sum  of 
three  hundred  and  fifty  dollars  for  delays  to  them,  as  provided  in  their  contract 
with  you. 

"Yours  most  respectfully,  WM.  W.  BOYINGTON, 

Superintendent. " 

"  November  28,  1857. 
"  J.  W.  Waughop,  Esq. — Dear  Sir  : 

"  In  making  up  my  estimate  for  delays,  as  stated  above,  I  based  my  calcula- 
.  tions  upon  what  the  dwellings  would  probably  rent  for  at  the  jiresent  time.  Had 
I  made  my  calculation  for  the  rates  of  rent  for  such  class  of  dwellings  at  the  time 
the  conti'acts  provided  for  finishing  them,  I  should  have  rated  the  corner  house  at 
$1,800  per  annum,  and  the  interior  house  at  $1,500,  making  $400  more  that  you 
would  be  entitled  to  for  delay  than  by  the  first  calculation. 

♦'  The  reason  I  did  not  consider  these  rates  in  the  first  place,  was,  that  I  have 
been  accustomed  to  calculate  at  the  date  of  making  my  report ;  but  upon  reflec- 
tion, I  think  you  are  entitled  to  the  rates  of  rent  you  would  get  provided  the 
buildings  had  been  finisned  in  time. 

"  In  haste,  yours,  WM.  W.  BOYINGTON." 

The  plaintUOfs,  by  their  counsel,  then  offered  to  mtroduce  as  a 
witness  on  their  part,  Mr.  H.  B.  Weeks,  to  whose  examination  the 
counsel  for  the  defendant  did  then  and  there  oljject,  and  offered  to 
prove  the  interest  of  said  witness  in  the  result  of  this  suit  by  W. 
W.  Boyington,  who  being  sworn,  testified  as  follows  : 

I  know  Mr.  Hiland  B.  Weelvs.  The  old  gentleman  (meaning 
said  H.  B.  Weeks)  remarked  when  I  asked  him  (Mr.  Weeks)  why 
he  changed  the  mode  of  executing  contracts,  that  it  was  in  conse- 
quence of  some  imsettled  matters  of  his  own  in  New  York,  but  that 
the  work  would  be  done  as  satisfactorily  ;  that  he  should  superin- 
tend the  work,  as  though  executed  in  his  own  name.  Sometimes 
the  young  men  took  the  certificates,  sometimes  himself ;  whenever 
I  wanted  anything  done,  I  usually  consulted  with  the  old  gentle- 
mun.  He  did  not  particularize  what  his  difficulties  were,  but  gave 
mc  to  understand  that  they  would  come  down  on  him  for  anything 
left  unsettled  in  his  hands, 

Mr.  Hiland  B.  Weeks  being  then  called  by  the  plaintiffs'  counsel 

as  a  witness  on  their  part,  the  defendant  did  then  and  there  object 

40G 


APRIL  TERM,  1859.  355 

"Waugliop  V.  "Weeks  et  al. 

to  his  examination  and  testimony  as  incompetent  to  go  to  the  jury, 
whereujaon  the  matter  was  referred  to  the  com-t,  who  was  of  the 
opinion  that  the  said  evidence  was  not  incompetent  to  go  to  the 
jury,  and  the  jury  could  decide  as  to  his  credibility. 

Hiland  B.  Weeks  was  then  duly  sworn,  and  testified. 

The  defendant,  by  his  counsel,  moved  the  court  to  exclude  from 
the  consideration  of  the  jmy,  the  certificates  in  evidence  by  W.  W. 
Bo}dngton,  the  architect  and  supermtendent,  on  the  ground  that 
said  certificates  did  not  constitute  a  final  certificate,  as  required  by 
the  contract.  The  court  refused  to  exclude  said  cei-tificates  from 
the  consideration  of  the  jury,  to  which  refusal,  the  defendant,  by 
his  counsel,  excepted. 

The  jmy  found  a  verdict  for  the  plaintifis  for  $1,100. 

The  plaintiife  abated  $84,  interest,  allowed  by  the  jmy. 

The  said  defendant  thereupon  filed  his  motion  for  a  new  trial, 
which  the  court  overruled,  and  the  defendant  excepted. 

The  court  rendered  judgment  for  plaintiffs,  upon  said  verdict, 
and  defendant  prayed  an  appeal,  which  was  allowed. 

Plaintifi'  in  error  asio-ns  for  error  the  followino; : 

1st.  The  com-t  erred  in  givhig  the  judgment  aforesaid  for  the 
said  plaintifis  below,  against  the  said  defendant  below,  whereas  by 
law,  the  said  judgment  ought  to  have  been  given  for  the  said  de- 
fendant below,  against  the  said  plaintiffs  below. 

2nd.  The  court  erred  in  holding  the  letters,  or  certificates,  signed 
by  Wm.  W.  Boyington,  dated  respectively,  to  constitute  such  a 
final  certificate  as  the  contract  aforesaid  required. 

3rd.  In  admitting  unproper  evidence  to  go  to  the  jury  on  the 
part  of  the  plaintiffs  below. 

4th.  In  excluding  from  the  jury,  evidence  offered  by  the  defend- 
ant below. 

5th.  In  overruling  the  motion  for  a  new  trial,  and  the  motion  to 
exclude  fi-om  the  jury,  the  e^ddeuce  of  the  plaintiffs  below. 

Arnold,  Lay  &  Gregory,  for  Appellant. 

KixG,  Scott  k,  "Wilson,  for  Appellees. 

Walker,  J.  The  first  question  presented  by  this  record,  ia 
whether  the  execution  of  the  subsequent  agreement  under  seal,  eon- 

407 


356  OTTAAVA, 


Waughop  V.  Weeks  et  al. 


verted  the  original,  unsealed  instrument,  into  a  deed,  and  rendered 
it  inadmissible  in  evidence.  This  subsequent  memorandum  although 
indorsed  upon  the  paper  containing  the  agreement  of  the  parties, 
for  the  construction  of  the  houses,  and  notwithstanding  it  referred 
to  the  former  agreement,  and  the  erection  of  the  buildings,  formed 
no  part  of  the  first  agreement.  It  made  no  change  in  the  terms, 
conditions  or  sjoecifications  contained  in  that  agreement.  It  only- 
imposed,  or  fixed  a  penalty,  in  case  the  original  contract  was  not 
performed  by  appellees,  and  the  building  should  be  injured  by  the 
winter.  But  even  if  this  were  not  so,  there  w^as  no  objection  in- 
terposed to  its  being  read  as  evidence  to  the  jury,  and  the  objec- 
tion cannot  be  urged  here,  for  the  first  time. 

It  is  also  urged  that  H.  B.  Weeks  was  shown  by  the  evidence  to 
have  had  an  interest  in  the  event  of  the  suit,  and  was  for  that  rea- 
son incompetent  as  a  witness.  Boyiugton,  a  witness,  who  was  called 
to  establish  his  interest,  testified  that  H.  B.  "Weeks  had  said  to  him, 
that  the  reason  why  he  had  changed  the  mode  of  executing  con- 
tracts was  on  account  of  some  unsettled  matters  in  New  York,  and 
that  the  work  would  be  as  satisfactorily  perfonned,  as  he  would 
superintend  it,  as  though  executed  in  his  own  name.  That  some- 
times the  young  men  received  the  certificates,  and  sometimes  H.  B. 
Weeks,  and  that  whenever  he  wanted  anything  done,  he  usually 
consulted  with  the  old  gentleman.  This  evidence  leaves  it  in  doubt 
whether  the  witness,  H.  B.  Weeks,  was  acting  for  himself  in  the 
name  of  his  sons,  or  as  their  agent.  But  it  is  not  inconsistent  with 
an  agency,  and  the  interest  of  a  witness  to  disqualify  him  from  tes- 
tifymg,  should  be  established  by  a  preponderance  of  evidence,  and 
that  evidence  should  be  legitimate.  It  has  been  held,  and  it  is  be- 
lieved to  be  the  rule,  that  the  declarations  of  the  proposed  witness 
cannot  be  received  to  disqualify  him  from  testifying.  They  are 
held  to  be  no  more  than  hear-say  evidence,  and  therefore  inadmis- 
sible to  prove  a  disquahfying  interest.  Jones  et  al.  v.  Gull//,  4  Litt. 
K.  25  ;  Piice  v.  Chase,  8  Mass.  487  ;  CommonweaM  v.  Wai'i,  5 
Mass.  261.  The  party  may  resort  to  the  voir  dire,  or  he  may  es- 
tablish the  disqualif3dng  interest  by  other  testimony,  but  •  it  must 
be  legal.  If  the  declarations  made  b}^  a  ^dtness  out  of  court  and 
not  under  the  sanction  of  an  oath  were  to  be  admitted  to  disqualify 
bim,  it  would  afibrd  an  easy  and  ready  mode  for  an  im willing  wit- 
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ness  to  avoid  examination.  He  would  only  have  to  state  out  of 
court,  in  the  presence  of  the  friends  of  the  party  against  whom  he 
is  called  to  testify,  that  he  has  an  interest  in  the  event  of  the  suit, 
and  they  testify  to  his  statements,  and  he  would  escape  examina- 
tion. 

It  was  also  objected  that  appellees  were  mider  the  contract,  pre- 
cluded from  showing  the  amount  and  value  of  extra  work.  And 
that  the  superintendent  should  have  determined  these  questions. 
Even  if  the  proper  construction  of  the  contract  authorized  Boying- 
ton  to  determine  the  amount  and  value  of  the  extra  work,  he  did 
not  make  the  estimate.  The  contract  only  authorized  him  to  make 
additions  to  or  deductions  from  the  contract  price,  growing  out  of 
a  change  of  plan  and  the  damages  thereby  sustained.  The  archi- 
tects testified  that  there  might  be  extra  work  and  extra  material, 
without  any  change  of  the  plan  or  design  of  the  work.  And  if  it 
required  evidence  to  prove  that  fact,  it  was  thus  proved.  And  this 
evidence  stands  uncontradicted,  and  if  it  be  true  that  this  extra 
work  was  not  occasioned  by  a  change  of  plan  or  design,  then  the 
superintendent  had  no  right  to  determine  by  his  certificate  its 
amount  and  value,  and  this  must  have  been  so  regarded  by  the 
superintendent,  for  he  does  not  attempt  to  fix  it,  when  he  estimated 
the  damages  sustained  by  appellant  growing  out  of  delay  in  the 
completion  of  the  buildings.  The  appellees  only  proved  the  amount 
and  value  of  the  extra  labor  and  materials  furnished  under  the 
direction  of  the  superintendent,  and  in  this  there  was  no  error. 

From  the  verdict  in  the  case,  it  appears  that  the  jury  allowed  ap- 
pellant for  all  the  payments  he  had  made  on  the  contract,  and  rent 
for  the  buildings  for  the  period  he  was  delayed  in  getting  them, 
after  the  exiDiration  of  the  time,  when  they  should  have  been  com- 
pleted, by  the  terms  of  the  contract.  And  we  are  not  able  to 
perceive  that  the  jury  allowed  appellees  anything  more  than  the 
balance  of  the  contract  price,  and  for  the  extra  labor  and  materials 
furnished,  at  the  prices  proved,  and  interest  for  delay  in  pa3^ment, 
-which  was  remitted.  After  remitting  the  interest  the  evidence 
warranted  the  finding  of  the  jury. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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George  C.  Smith,  impleaded  with  Frank  Swick  and  Richard 
N.  Cowan,  Appellant,  v.  Nathaniel  L.  Williams,  Appellee. 

APPEAL  FROM  COOK. 

Where  the  evidence  as  to  the  persons  who  compose  a  co-pai-tnership  is  conflicting-, 

the  verdict  \\dll  not  be  distm-bed. 
The  court  may  send  a  jury  back  under  instructions,  as  to  how  to  correct  a  verdict. 
A  party  cannot  complain  of  an  instruction,  whicli  favors  himself. 

This  is  an  action  of  assumpsit,  brought  by  the  appellee  against 
the  appellant,  impleaded,  etc.  Suit  commenced  by  summons  j 
service  on  George  C.  Smith,  appellant,  only,  others  not  found. 

The  declaration  contains  three  special  counts  and  the  common 
counts. 

The  first  count  is  on  a  note  as  follows  : 

Chicago,  III.,  Sept.  30,  1857. 
Received  of  N.  L.  Williams,  sixty  dollars,  cash,  which  we  promise  to  pay  on  de- 
mand, with  interest,  at  the  rate  of  3^  per  cent,  per  month. 
.?«0.  FRANK  SWICK  &  CO. 

The  second  count  is  on  a  note  as  follows  : 

Chicago,  III.,  Oct.  1,  1857. 
Received  of  N.  L.  Williams,  one  hundred  and  ninety  dollars,  which  we  promise 
to  pay  on  demand,  with  interest,  at  the  rate  of  3^  per  cent,  per  month. 
§190.  FRANK  SWICK  &  CO. 

The  third  count  is  on  a  note  as  follows  : 

Chicago,  III.,  Oct,  13,  1857. 
Received  of  N.  L.  Williams,  seventy  dollars,  in  cash,  which  we  promise  to  pay 
en  demand,  Avith  interest,  at  the  rate  of  3^  per  cent,  per  month. 
$70.  FRANK  SWICK  &  CO. 

The  defendant,  George  C.  Smith,  pleaded  non-assumpsit,  verified 
by  afiidavit. 

Joinder  by  plaintiff. 

The  cause  came  on  for  trial  before  Manierre,  Judge,  aud  a  jur}^ 
on  the  30th  day  of  June,  A.  D.  1858. 

The  cause  was  submitted  to  the  jury,  who,  under  the  directions 
of  the  court,  brought  in  a  sealed  verdict  the  following  morning, 
which  was  as  follows  : 

We,  the  jury,  find  verdict  for  the  plaintiff. 
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Thereupon  the  court  ordered  the  jury  to  retire  again,  and  assess 
the  damages,  casting  interest  on  the  amount  of  notes  at  six  per 
cent,  per  annum.  To  which  said  direction  the  said  defendant,  by 
his  counsel,  excepted. 

Afterwards  the  jmy  returned  a  verdict  as  follows  : 

We,  the  jury,  find  verdict  for  plaintiff,  and  assess  the  damages 
at  $334.22. 

Thereupon  said  defendant,  by  his  counsel,  moved  for  a  new  trial 
and  in  arrest  of  judgment. 

The  com't  overruled  said  motions. 

R.  S.  Blackwell,  and  E.  Gr.  Asay,  for  Appellant. 
D.  P.  Wilder,  for  Appellee. 

Caton,  C.J.  This  was  an  action  of  assumpsit  on  three  several 
promissory  notes,  executed  by  Frank  Swick  &  Co.,  a  firm  com- 
posed of  Swick,  Smith  and  Cowan,  as  is  averred  in  the  declaration. 
Smith  alone  was  served  with  process.  He  appeared  and  pleaded 
non-assumpsit,  which  he  verified  by  affidavit  under  our  statute. 
The  pleadings  admitted  the  execution  of  the  notes  by  Frank  Swick 
&  Co.,  and  the  only  question  made  on  the  trial,  was  whether  Smith 
was  a  member  of  that  firm,  when  the  notes  were  executed.  Upon 
this  point,  the  testimony  was  conflicting,  some  witnesses  swearing 
that  he  was,  and  others,  that  he  was  not.  There  was  evidence 
sufficient  to  support  a  verdict  either  way,  and  as  the  jury  have 
settled  this  conflict  in  favor  of  the  plaintiff  below,  we  shall  not  dis- 
turb the  verdict. 

When  the  jury  first  came  into  comi;,  they  offered  a  verdict  for 
the  plaintiff  simply,  without  assessing  the  damages.  This  the  court 
refused  to  receive,  but  sent  them  again  to  their  room,  with  instruc- 
tions to  assess  the  plaintiff's  damages  to  the  amount  of  the  notes, 
calculating  the  interest  at  six  per  cent,  per  annum.  They  after- 
wards returned  a  verdict  in  accordance  with  this  instruction.  Of 
this  action  of  the  court,  Smith  complains,  but  we  think  without  the 
least  cause.  It  has  often  been  settled,  that  if  a  verdict  is  retm'ned 
which  is  defective,  or  uiformal,  it  is  the  duty  of  the  court  to  send 
the  jury  back,  with  directions  how  the  verdict  should  be  made  up. 
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If  there  was  any  error  in  this  uistruction,  it  was  iu  favor  of  Smith, 
for  the  notes  on  their  face  drew  interest  at  three  and  a  half  per 
cent,  per  month,  and  the  court,  when  there  was  no  plea  of  usury 
interposed,  instructed  the  jury  to  allow  but  half  per  cent,  per  month. 
Whatever  error  there  was  in  this  instruction  was  in  favor  of  Smith, 
and  he  cannot  complain.     The  judgment  is  affirmed. 

Judgment  affirmed. 


David  Chalmers,  Plaintiff  in  Error,  v.  Thomas  C.  Moore, 
Defendant  in  Error. 

ERROR  TO  PEORIA  COUNTY  COURT. 

Where  it  is  designed  to  recover  against  the  indorser  of  a  note,  action  must  be 

brought  against  the  maker,  at  the  first  term  of  any  court  having  jurisdiction, 

although  there  may  not  be  ten  days  between  the  time  the  note  falls  due,  and 

the  commencement  of  the  term. 
As  an  evidence  of  diligence  against  the  maker  of  a  note,  an  execution  should  be 

levied  on  goods,  and  the  right  of  property  therein  tried,  if  the  goods  are  in  the 

possession  of  the  maker. 
Diligence  requires  the  issuance  of  an  execution  in  the  county  where  the  judgment 

shall  have  been  rendered. 
Property  in  the  possession  of  the  maker  of  a  note,  should  be  sold  subject  to  the 

claims  of  others,  so  that  the  rights  of  parties  may  be  ascertained. 
An  execution  should  not  be  returned  before  its  life  is  extinct,  if  diligence  is  to  be 

shoAvn  under  it. 

The  declaration  was  in  assumpsit  by  Thomas  C.  Moore  second 
indorsee,  against  David  Chalmers,  indorser ;  first  count  averring 
due  dihgence  by  suit,  etc. ;  second  count,  insolvency  when  notes 
fell  due,  etc.;  and  the  common  counts. 

There  was  a  trial  by  jury ;  motion  for  a  new  trial ;  judgment 
for  $213.69  and  costs. 

Execution  to  Knox  county,  dated  July  17th,  1858.  Received 
by  sherili',  July  20th,  1858.  Ecturned,  no  property  found.  Re- 
turn not  dated.  Writ  not  marked  filed.  Alias  execution  to  Peoria 
county,  dated  August  14th,  1858.  Returned  August  14th,  1858, 
no  property  found.  Clerk  testified  that  execution  to  Knox  count}' 
was  returned  to  his  office  before  the  alias  was  issued. 
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Objections  of  defendant  to  reading  said  pleadings,  record  and 
proceedings,  for  that  due  diligence  in  the  commencement  and  pros- 
ecution of  suit  had  not  been  shown,  and  for  that  no  wi'it  of  execu- 
tion had  remained  in  the  hands  of  the  proper  sheriff  for  the  time 
lequired  by  law  to  charge  an  indorse]-.  Objections  overruled,  ex- 
ception taken,  and  pleadings,  record  and  proceedings  read. 

Deposition  of  Miles  Smilh  shows,  that  the  goods  in  the  shop  of 
makers  of  note  had  all  been  mortgaged.  Knew  of  no  property 
Hable  to  execution.  J.  W.  Moore  owns  house  and  lot  worth  $450 
or  $500.  Has  hved  there  four  or  five  years.  Thinks  suit  would 
have  been  unavailing.     Thek  stock  of  goods  was  worth  .$150  or 


Deposition  of  Robert  L.  Hannaman  shows,  that  makers  of  note 
were  much  embarrassed  on  23rd  March,  1858.  Don't  think  any 
part  of  note  could  have  been  made  by  suit.  February  23rd.  1858, 
I  filled  up  mortgage  for  $224.54  to  J.  B.  Smith,  on  the  stock  of 
goods  owned  by  the  makers.  Know  of  no  other  property  liable  to 
execution.  I  held  claim  for  $40  against  J.  W.  Moore  since  1841, 
which  I  have  been  unable  to  collect  by  law.  J.  W.  Moore  had 
lot  and  house,  w'orth  $400  or  $500,  where  he  and  his  family  hve  as 
their  homestead.     Don't  know  how  much  makers  owe. 

Testimony  of  Elizabeth  Chalmers  shows,  that  between  spring  and 
winter  of  1857,  makers  of  note  bought  about  $800  worth  of  goods 
of  indorser,  Chalmers,  and  his  predecessors,  Quackenbush  &  Gillis. 
Paid  about  $400  or  $500.  Makers  were  considered  good  and 
prompt  pay.  Note  sued  on  was  given  for  part  of  such  purchase. 
Judgment  for  $157  more  rendered  to-day. 

Charles  C.  Bonney,  for  Plaintiff  in  Error. 

Jonathan  K.  Cooper,  for  Defendant  in  Error. 

Breese,  J.  The  record  in  this  case  shows  an  action  by  the 
assignee  against  the  indorser  or  assignor  of  a  promissory  note. 

Ch.  73,  section  7,  (Scates'  Comp.  291,)  provides  that  e.very 
assignor  of  every  promissory  note,  bond,  bill  or  other  instrument 
in  writing,  shall  be  liable  to  the  action  of  the  assignee  or  assignees 
thereof,  or  his  or  their  executors  and  administrators,  if  such  assignee 
shall  have  used  due  dihgence,  by  the  institution  and  prosecution  of 
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a  suit  against  the  maker  thereof  for  the  recovery  of  the  money  or 
property  due  thereon,  or  damages  in  lieu  thereof,  with  the  proviso, 
that  if  the  institution  of  such  suit  would  have  been  unavaihng,  or 
that  the  maker  had  absconded  or  left  the  State  when  such  assigned 
note  became  due,  such  assignee  may  recover  against  the  assignor 
as  is  diligence  by  suit  had  been  used. 

The  note  fell  due  March  23rd,  1858,  and  on  the  21st  May,  1858, 
a  summons  was  issued  out  of  the  County  Court  of  Peoria  county 
against  the  makers,  directed  to  the  sheriff  of  Knox  county,  where 
they  resided,  which  was  duly  served  and  a  judgment  by  default 
taken  against  them,  June  8th,  1858,  for  $195.41.  Execution  was 
issued  to  Knox  county  only,  July  17th,  1858,  which  was  received 
by  the  sheriff  of  that  county  July  20th,  and  returned  no  property 
found.  The  return  bears  no  date,  nor  is  the  Ji.  fa.  marked  filed. 
On  the  14th  August,  1858,  an  alias  fi.  fa.  issued  to  Peoria  county, 
which  was  retm-ued  on  the  same  day  no  property  found.  The 
clerk  testified  that  the^./a.  to  Knox  county,  was  returned  to  his 
office  before  the  alias  writ  dated  14th  August,  was  issued. 

This  court  judicially  knows  that  there  was  a  regular  term  of  the 
County  Court  of  Peoria  having  jurisdiction  of  tliis  cause,  on  the 
first  Mondays  of  every  month.  The  exercise  of  due  diligence  then, 
would  have  required  the  suit  to  be  brought  to  the  April  term  as 
the  note  fell  due  23rd  March.  This  would  have  given  the  defend- 
ants a  continuance  to  the  May  term,  at  which  term,  final  judgment 
could  be  had.  But  suit  was  not  commenced  until  the  Juue  term — ■ 
the  third  term  after  the  maturity  of  the  note. 

It  was  decided  in  Lush  v.  Coolc^  Breese  R,  53,  so  far  back  as 
1823,  and  never  since  departed  from,  that  where  an  assignee  seeks 
to  recover  of  an  assignor  on  the  ground  that  he  has  used  due  dili- 
gence to  obtain  the  money  of  the  maker  but  has  failed,  he  must 
show  that  he  commenced  his  action  against  the  maker,  at  the  first 
term  of  the  court,  which  happened  after  the  note  became  due, 
provided  there  be  proper  time  for  the  service  and  return  of  the 
wrir.  Though  in  this  case  there  was  not  time  for  the  issue  and  re- 
turn of  a  writ  to  the  April  term,  yet  a  writ  might  have  issued 
and  been  made  returnable  to  that  term.  And  why  was  the  iSlay 
term  permitted  to  pass  ?  Bestor  v.  Walkei\  4  Grilm.  li.  3  ;  Allison 
V.  Smilh,  20  111.  R.  106. 
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We  do  not  know  but  that  a  judgment  at  the  May  term  might 
have  produced  the  money.  There  is  no  evidence  proving  satis- 
factorily, that  the  makers  had  not  the  means  of  paying  in  the 
spring  of  1858  as  late  as  May.  It  is  all  opinion.  The  facts  stated 
are  that  in  February,  1858,  that  a  mortgage  was  filled  up  for 
$224.54  to  J.  B.  Smith  on  the  stock  of  goods  then  oAvned  by  the 
makers  of  the  note.  Whether  this  mort2;ao;e  was  ever  in  fact  exe- 
cuted  does  not  appear,  nor  that  it  was  for  a  valid  debt,  nor  that  it 
had  been  recorded,  nor  that  it  held  the  goods  in  any  way.  The 
mortgage  at  any  rate  should  have  been  produced.  Roberts  v. 
Haskell^  20  111.  R.  63.  A  levy  should  have  been  made  on  these 
goods,  and  the  right  of  property  tried.  Roberts  v.  Haskell,  20  111. 
R.  59.  The  goods  were  worth  one  hundred  and  fifty  or  two  hun- 
dred dollars,  and  were  all  in  the  visible  possession,  n\\il  prima  fade 
OAvnership  of  the  makers  of  the  note,  in  which  the  assignee  did 
not  think  proper  to  disturb  the  defendants,  or  out  of  them, 
attempt  to  make  less  than  two  hundred  dollars,  the  amount  of  his 
money  against  them,  and  to  satisfy  which,  they  were  apparently 
liable. 

We  have  said  in  Nixon  v.  Weyknch,  20  111.  R.  600,  that  in  order 
to  recover  of  the  endorser  of  a  note,  it  must  be  made  to  appear 
that  the  maker  was  sued  in  good  time,  and  that  collection  of  the 
judgment  was  pursued  mth  proper  diligence,  and  if  from  the  want 
of  diligence,  the  money  was  not  made  of  the  maker  when  it  might 
have  been,  the  assignor  is  released. 

We  thinli  too,  that  the  first  execution  in  this  case  should  have 
been  issued  to  Peoria  county,  and  the  inability  of  the  debtor  to 
satisfy  it,  proved  by  the  sheriff  or  other  officer  holding  ihefi.fa. 
or  other  competent  evidence.  In  Sanders  v.  0'' Bryant,  2  Scam. 
R.  370.  it  was  held  that  in  order  to  show  due  diUgence  it  is  clearly 
the  duty  of  the  assignee  to  prove  that  within  the  county  where  the 
suit  was  commenced,  he  had  used  all  the  means  the  law  gave  him 
to  collect  the  money.  This  the  appellee  has  wholly  failed  to  do. 
So  as  to  the  execution  to  Knox  count}*,  why  was  not  the  sheriff  or 
assessor  of  that  county  called  to  speak  of  property  ?  But  above 
all.  why  was  not  the  mortgage  produced  and  proved  to  be  for  a 
subsisting  bona  fide  debt  ?  Too  much  looseness,  and  neglect  of  due 
diligence  is  apparent  in  this  case.     The  'first  fi.  fa.  was  not  issued 
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until  near  forty  days  after  the  rendition  of  the  judgment,  and 
though  having  ninety  days  to  run,  was  returned  in  twenty-eight 
days,  unaccompanied  by  any  proof  that  the  officer  had  made  an 
eflbrt  to  execute  it,  and  the  alias  was  returned  the  same  day  it 
issued.  "We  see  no  particular  objection  to  this,  for  the  sheriff,  by 
such  extraordinary  dispatch,  must  be  prepared  to  show  that  holding 
the  wi'it  the  ninety  days  would  have  availed  nothing.  That  bm-- 
den  he  takes  upon  himself,  by  such  a  speedy  return  of  a.  fieri  facias. 
It  might  be,  that  before  the  execution  had  run  out,  the  defendant 
had  property.  But  enough  of  this.  The  goods  and  real  estate 
should  have  been  levied  on  and  sold,  subject  to  such  subsisting 
claims  as  might  have  been  against  them,  or  the  adverse  right  to 
them  tried  and  determined. 

The  proof  by  no  means  shows,  that  a  suit  against  the  makers,  it 
prosecuted  with  diligence,  would  have  been  unavailing,  nor  does  it 
show,  that  the  one  which  was  instituted  was  prosecuted  with  dili- 
gence.    See  Bledsoe  v.  Graves,  4  Scam.  R.  384. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Augustus  0.  Garrett  et  al.,  Plaintiffs  in  Error,  v.  William 
S.  Moss  et  al,  Defendants  in  Error. 

ERROR  TO  PEORIA. 

■The  opinion  in  this  case,  reported  in  20th  111.  R.,  p.  549,  approved. 

A  bill  of  review  only  authorizes  the  court  to  decide  from  a  recitation  of  facts,  that 
the  law  was  misapplied  to  them.  The  sufficiency  of  the  evidence  to  establish 
the  facts  as  found,  cannot  be  questioned.  An  improper  determination  of  law 
may  be  examined  into. 

A  certificate  of  acknowledgment  to  pass  the  title  of  the  land  of  a  married  woman, 
should  state,  that  she  was  made  acquainted  with  the  contents  of  the  deed,  or 
that  she  was  examined  separate  and  apart  from  her  husband,  and  that  she  ac- 
knowledged it  freely,  etc.,  without  compulsion,  etc. 

Tpiis  was  a  petition  for  a  re-hearing  of  the  case  reported  in  20th 
Illinois  R.,  page  549. 
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The  petition  states,  that  the  court  in  the  former  decision  did  not 
refer  to  the  interest  of  Mary  G.  Garrett,  one  of  the  plaintiffs  in 
error,  and  wife  of  Augustus  O.  Garrett,  in  said  premises. 

Manning  &  Meeriman,  for  Plaintiffs  in  EiTor. 

N.  H.  Purple  and  C.  Beckwith,  for  Defendants  in  Error. 

"Walker,  J.  We  have  on  the  re-hearing  of  this  case,  fully  re- 
viewed the  whole  of  the  grounds  presented  by  both  parties,  and 
fully  considered  the  authorities  relied  upon,  and  after  giving  the 
matter  our  best  reflections,  feel  compelled  to  adhere  to  the  con- 
clusions arrived  at,  on  each  of  the  questions  discussed  in  the  opinion 
heretofore  filed.  We  do  not  at  this  time  feel  inclmed,  nor  do  we 
deem  it  necessary,  to  further  discuss  them.  But  as  we  omitted  in 
that  opinion  to  discuss  other  questions  which  are  raised  by  the 
record,  and  which  have  been  relied  upon,  and  urged  with  much 
earnestness,  it  is  proper  that  we  should  at  this  time,  notice  a  por- 
tion of  them. 

In  the  first  place,  a  proper  examination  of  the  questions  whi(.h 
we  shall  now  discuss,  renders  it  necessary  that  we  should  consider 
the  nature  and  object  of  the  bill  filed  in  this  case.  The  whole 
frame  of  this  bill  indicates  its  object  to  have  been  to  impeach  the 
sale  of  the  mortgaged  property,  under  the  decrees  of  foreclosure, 
upon  the  grounds  of  fraud  and  u'regularity  in  conducting  the  sale, 
and  to  have  it  resold.  It  is  urged,  in  addition  to  those  grounds, 
that  the  court  should  go  back  of  the  sale,  and  determine  whether 
the  decrees  of  the  Circuit  Court  were  not  erroneous,  and  vacate 
them,  and  dismiss  the  bills  filed  to  foreclose  the  mortgages,  or  at 
least,  to  grant  a  re-hearing  in  those  cases.  And  the  reasons  for  so 
doing,  are  that  the  mortgages  were  not  so  acknowledged  by  Mrs. 
Garrett,  as  to  subject  her  interest  to  sale,  on  a  foreclosure  of  the 
mortgages.  It  might  be  sufficient  to  determine  this  question,  to 
refer  to  the  fact  that  the  bill  is  not  framed  with  a  view  to  a  re- 
hearing of  those  causes.  Nor  is  such  relief  prayed,  nor  does  tJic 
bill  aver  the  fact,  that  the  mortgages  were  insufficiently  acknowl- 
edged or  certified,  to  pass  her  title.  But  treating  it  as  i  bill  of 
review,  it  will  then  become  necessary  to  detemiine  whether  under 
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the  bill,  if  properly  framed,  upon  this  whole  record,  such  relief  can 
be  granted. 

The  certificate  of  acknowledgment,  attached  to  the  mortgage  to 
Pettingill  and  Bartlett,  is,  in  all  its  material  parts,  the  same  as  the 
certificate  which  was  held  sufficient  by  this  court,  in  the  case  of 
Hughes  et  al.  v.  Lane,  11  111.  R.  123.  That  was  a  conveyance  by 
husband  and  wife,  of  property,  a  portion  of  which  was  held  by  each 
of  them ;  one  lot  belonged  to  the  husband,  and  the  other  to  the 
wife.  The  court  held,  that  as  the  deed  purported  to  convey  lands, 
in  a  portion  of  which  the  wife  had  a  r'ght  to  dower,  and  a  portion 
that  she  held  in  her  own  right,  that  the  form  of  the  certificate  adopted 
by  the  officer  was  sufficient,  and  passed  her  lands  to  the  grantee. 
In  this  case,  the  bill  alleges,  and  it  is  admitted  by  the  answers,  that 
Garrett  and  wife  were  the  owners  in  fee  of  the  lands  mortgaged  to 
Moss,  and  to  Pettingill  and  Bartlett.  If  this  allegation  be  true, 
and  it  must  be  so  treated,  she  held  in  her  own  right,  some  portion 
or  interest  in  this  land,  in  fee,  and  as  the  wife  of  Garrett,  she  held 
a  right  to  dower  in  the  remainder,  which  belonged  in  fee  to  her 
husband.  These  facts,  then,  bring  this  case  fully  within  that  of 
Hughes  et  al.  v.  Lane,  and  renders  that  case  conclusive  of  this 
question.  Whatever  might  have  been  our  inclinations,  were  the 
question  one  of  first  impression,  that  decision  has  become  a  rule  of 
property,  and  should  remain  undisturbed. 

The  certificate  of  acknowledgment  attached  to  the  mortgage 
given  to  Moss,  however,  is  of  a  different  character.  It  fails  to 
state  that  the  officer  acquainted  her  with,  and  explained  to  her 
its  contents,  or  that  he  examined  her  separate  and  apart  from 
her  husband,  or  that  she  acknowledged  that  she  executed  it  volun- 
tarily and  freely,  and  without  the  compulsion  of  her  husband. 
Each  of  these  things  are  essential  prerequisites,  to  pass  the  title  of 
a  married  woman's  land,  and  cannot  be  omitted.  The  statute  re- 
quires them,  and  until  they  are  performed,  the  deed,  as  to  a  feme 
covert,  is  inoperative  and  void.  It  is  b}^  the  authorit}^  of  the  statute 
alone,  that  she  can  convey  her  real  estate,  and  a  compliance  with  it 
is  essential  to  give  to  it  vitality.  And  this  acknowledgment  is  sub- 
stantially defective,  and  as  to  Mrs.  Garrett's  mterest,  it  was  in- 
operative. 

This,  then,  being  the  case,  can  advantage  be  taken  of  the  defect 
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on  a  bill  of  ^e^dew,  or  were  the  parties  compelled  to  resort  to  a 
direct  proceeding  to  reverse  the  decree  of  foreclosure  of  the  mort- 
gage ?  It  has  been  held  by  this  court,  that  a  bill  of  review 
will  lie  m  the  same  court  which  pronounced  the  decree,  either  for 
error  in  law  apparent  on  the  face  of  the  decree,  as  applied  to  the 
facts  found  by  the  court,  and  stated  in  the  decree,  or  for  newly 
discovered  evidence.  Griggs  v.  Gear,  3  Gilm.  R.  10.  "It  is  a 
general  and  well  settled  rule,  that  upon  a  bill  of  review  for  errors 
of  law,  the  court  will  not  reconsider  the  evidence,  but  will  only  in- 
quire whether  the  law  was  improperly  adjudged  upon  the  facts 
■which  the  record  shows  were  found  by  the  court,  on  the  former 
hearinof.  It  is  to  those  facts  thus  found  and  established,  to  which 
the  law  is  to  be  applied  upon  a  bill  of  review  for  errors  of  law. 
Upon  such  a  bill,  questions  of  fact  are  not  open  to  discussion.  To 
adjudicate  properly  upon  fiicts,  as  found,  of  course  the  pleadings 
are  to  be  considered,  but  for  no  other  purpose."  Evans  v.  Clement, 
14  111.  R.  209.  And  in  this  case  the  court  again  say,  "  In  the  case 
before  us,  the  facts  which  the  court  found  to  be  established  by  the 
evidence,  and  upon  which  the  decree  was  entered,  are  nowhere 
stated  in  the  record,  so  that,  being  uninformed  upon  what  state  of 
facts  the  decree  was  made,  we  have  no  means  of  determining  that 
the  court  erred  in  appljdng  the  law  to  those  facts.  It  is  true,  the 
decree  recites  the  evidence  in  the  case  at  large,  but  not  the  deduc-. 
tions  of  the  court  from  that  evidence,  and  in  maldng  up  the  original 
decree,  the  law  was  applied,  not  to  that  evidence,  but  to  the  facts 
which  the  court  found  established  by  that  evidence.  In  order  to 
sustain  a  bill  of  review,  it  was  necessary  for  the  court  to  examine 
and  determine  two  questions,  one  of  fact,  and  the  other  of  law, 
while  the  latter  alone  was  before  it." 

This  court  again  held,  in  the  case  of  Turner  v.  Berry,  3  Gilm. 
R.  554,  that,  "  Upon  a  biU  of  review,  the  sufficiency  of  the  evi- 
dence to  establish  the  facts  as  found,  cannot  be  controverted.  It 
is  not  of  a  misjudging  of  the  facts  that  a  party  can  complain,  but  of 
an  improper  determination  of  the  law." 

Then,  tested  by  this  rule,  it  will  be  perceived  that  the  decrees 
in  the  foreclosure  of  these  mortgages,  recite  no  facts  from  which 
we  can  determine  that  there  was  a  misapplication  of  the  law  to  the 
fiicts  found  by  the  court  rendering  those  decrees.     They  find  that 
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most  of  the  defendunts  had  been  duly  served  with  process,  and  the 
others  had  entered  their  appearance,  and  that  they  had  failed  to 
answer,  and  that  the  bills  had  been  taken  as  confessed  against  thein 
on  default,  and  finds  the  amount  due  upon  the  mortgages.  The 
decree  then  orders  the  payment  of  the  money,  and  in  case  of  a  do- 
fault  of  payment,  that  the  mortgaged  premises  should  be  so.d,  to 
satisfy  the  amounts  thus  found.  No  misapplication  of  the  law  is 
perceived  to  these  facts.  For  aught  that  appears  from  the  decree, 
the  court  may  have,  upon  an  abundance  of  evidence,  found  that 
Mrs.  Garrett  had  an  interest  less  than  a  fee  in  the  premises,  and 
such  as  did  not  even  require  her  to  join  in  the  deed  ;  but  if  that 
were  not  so,  the  defect  in  the  acknowledgment,  does  not  appear 
from  the  record  to  have  been  found  as  a  fact  by  the  court  in  the 
case,  and  if  it  does  appear,  it  is  from  the  evidence  in  the  case,  and 
not  from  the  facts  found  by  the  court.  The  mortgage  and  certifi- 
cate were  only  the  evidence,  from  which  the  court  could  find  facts, 
upon  which  the  law  was  applied.  The  court,  on  a  bill  of  review, 
as  we  have  seen  from  the  cases  referred  to,  could  not  have  con- 
sidered the  evidence  on  the  former  hearing,  and  reverse  or  modify 
the  decree  of  the  court  rendered  in  the  original  case.  That  could 
only  be  done,  if  erroneous,  on  appeal  or  error  in  the  appellate 
tribunal. 

^  It  is  not  insisted  that  this  proceeding  can  be  maintained  upon 
the  grounds  of  newly  discovered  evidence,  nor  is  the  bill  framed 
with  that  view.  "We  do  not  deem  it  necessary  to  discuss  some 
other  of  the  many  questions  presented,  as  the  view  we  have  taken 
of  the  case  is  necessarily  conclusive  of  this  proceeding. 
The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 

O  J.  Caton  took  no  part  in  the  decision  of  this  case. 
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William  Panton,  Appellant,  v.  Erastus  Tefft,  Appellee. 

APPEAL  FROM  KANE. 

The  word  "also,"  in  a  deed,  expressing  what  is  granted  thereby,  means  likewise, 
in  like  manner,  in  addition  to,  denoting  that  something  is  added  to  what  pre- 
cedes  it. 

Parol  evidence  cannot  be  admitted  to  explain  an  ambiguity,  which  is  patent. 

A  sworn  answer  must  be  disproved  by  two  witnesses. 

The  complainant,  Erastus  Tefft,  filed  his  bill  in  which  it  is  set 
forth  : 

That  on  the  10th  day  of  December,  1847,  Joseph  Tefft  and  Ben- 
jamin W.  Raymond,  (who  were  seized  in  fee  simple  of  about  forty 
acres  of  land,  situate  at  Clinton,  in  Kane  county,  on  the  west  bank 
of  Fox  river,  extending  several  rods  above  and  below  the  dam,  and 
also  of  the  west  half  of  the  dam  and  water  power  thereby  created), 
entered  into  an  agreement  with  one  G.  M.  Woodbury,  to  convey 
to  him  a  part  of  said  land,  and  1,200  inches  of  the  said  water  power, 
to  be  drawn  from  a  race  to  be  constructed  ;  the  same  to  be  the  first 
privilege  of  said  water  power,  on  condition  that  he  should  erect  a 
stone  flouruig  mill  on  said  land,  repair  and  raise  the  west  half  of 
said  dam,  make  a  bulk-head  flume,  etc.,  and  construct  a  race  from 
the  dam  to  the  south  line  of  said  land. 

That  said  Woodbury  commenced  work  upon  said  mill,  and 
having  made  considerable  progress,  afterwards,  on  the  9  th  day  of 
April,  1849,  he  concluded  an  agreement  with  one  Hiram  J.  Brown, 
by  which  he  agreed  to  deed  to  said  Brown  as  soon  as  he  should 
obtain  a  deed  from  Tefit  and  Raj^mond,  the  piece  of  ground  on 
which  said  mill  now  stands,  and  one-third  of  said  1,200  inches  of 
water,  and  said  Brown  agreed  to  fulfil  the  covenants  on  the  part 
of  said  Woodbury,  in  the  said  agreement  between  him  and  Tefft 
and  Raymond. 

That  said  Brown  thereupon  entered  upon  the  performance  of 
said  work. 

That  afterwards,  on  the  fifth  day  of  February,  A.  D.  1853,  the 
said  Tefit  and  Raymond  (still  having  the  title  in  fee  to  said  forty 
acres  of  land,  and  the  west  half  of  said  dam  and  water  power)  for 
a  valuable  consideration,  convej^ed  to  complainant  the  said  forty 
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acres  of  land  find  the  west  half  of  said  dam  and  water  power,  by 
warranty  deed. 

That  shortly  after  the  purchase  of  said  property  by  complainant, 
he  erected  on  the  opposite  side  of  the  street,  and  about  Q6  feet  be- 
low the  flouring  mill  built  by  said  Brown,  a  large  and  expensive 
paper  mill,  the  machinery  of  which  is  propelled  by  the  water  power 
created  by  said  dam,  and  drawn  from  the  race,  extending  a  few 
rods  further  south.  That  since  the  completion  of  said  paper  mill 
the  complainant  has  carried  on  and  is  desirous  in  future  to  carry 
on  the  business  of  paper  maldng  therein. 

That  in  constructing  and  putting  said  paper  mill  in  operation, 
complainant  has  expended  about  $1,500.00,  and  m  carrying  it  on 
LS  obliged  to  employ  from  ten  to  fourteen  men  and  expend  about 
$50  per  day,  and  if  deprived  of  the  necessary  water  to  propel  said 
mill,  he  would  suffer  great  injuiy  in  his  said  business. 

That  with  the  dam  in  repair  and  tight,  a  proper  bulk-head,  the 
race  in  repair  and  tight,  and  no  waste  at  said  flouring  mill,  at  all 
seasons  of  the  year  there  would  be  600  inches  of  water  for  the  use 
of  the  flouring  mill,  and  all  and  more  water  for  use  of  paper  mill 
than  needed,  of  the  west  half  of  the  water  power  created  by  said 
dam. 

That  in  December,  A.  D.  1854,  complainant  obtained  from  said 
Woodbury  a  release  of  all  his  interest  to  the  property,  etc.,  men- 
tioned in  the  said  agreement. 

That  on  the  1st  day  of  April,  1854,  said.  Brown  had  completed 
the  said  flouring  mill  on  said  premises  more  particularly  described 
in  deed  from  complahiant  to  said  Brown.  Had  dug  and  fitted,  so 
as  to  be  used,  though  not  made  tight,  the  race  from  the  dam  to  the 
south  end  of  the  flouring  mill,  and  repaired  to  some  extent  the 
west  half  of  dam  and  bulk-head,  and  put  three  run  of  stone  in  said 
mill,  and  three  re-acting  wheels  to  drive  the  same. 

That  said  mill  covered  the  entire  gi'ound  which  Brown  was  to 
have  by  the  agreement  with  Woodbury,  and  owing  to  the  manner 
in  which  the  mill  was  constructed,  it  would  be  an  advantage  to 
Brown  to  allow  him  to  carry  or  conduct  the  water  from  the  race 
(which  came  from  the  north  along  the  west  wall  of  the  mill)  across 
a  small  piece  or  part  of  complainant's  land,  lying  next  to  the  north- 
west corner  of  said  flouring  mill,  on  to  the  water-wheels  of  said  mill. 
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That  the  amount  of  water  which  Browu  was  to  obtain  by  his 
contract  Avith  AVoodbur}^  was  found  insufficient  for  the  successful 
operation  of  said  mill  with  said  wheels.  That  Brown  applied  to 
complainant  to  execute  to  him  a  deed  of  said  ground  and  400  inches 
of  Avatcr,  and  at  same  time  solicited  complainant  to  allow  him  200 
inches  more  of  water,  and  privilege  of  conducting  it  across  com- 
plainant's land  adjoining  mill  at  north-west  corner. 

It  was  mutually  agreed  between  complainant  and  Brown  that 
said  Brown  should  permit  complainant,  whenever  he  desu-ed  it,  to 
remove  the  stones  at  north-west  and  north-east  corners  of  said  mill 
and  erect  another  building  adjoining,  so  that  north  wall  of  mill 
should  be  a  partition  wall,  and  that  complainant  should  deed  to 
said  Brown  the  ground  on  which  mill  stands,  and  600  inches  of 
water  of  said  water  power,  and  grant  him  the  privilege  of  conduct- 
ing the  same  across  the  corner  of  complainant's  lot,  in  manner  be- 
fore stated  ; .  and  that  the  first  and  exclusive  water  privilege  should 
be  the  amount  necessary  for  the  paper  mill,  and  the  said  600  inches 
for  the  flouring  mill — and  that  the  said  mills  should  stand  equal  in 
drawing  their  respective  amounts  as  above  stated — and  that  said 
Brown  should  keep  in  repair  the  west  half  of  dam  and  the  race 
leading  therefi-om,  to  south  side  of  flouring  mill.  And  in  case  of 
fracture  in  either  race  or  dam,  BroAvn  was  to  repair  the  same  as 
soon  as  practicable  on  request.  And  that  the  title  to  the  said  600 
inches  of  water,  gi'ound,  and  the  privilege  of  drawing  the  water 
aforesaid,  should  be  subject  to  the  faithful  performance  of  the 
agreement  to  keep  the  said  dam  and  race  in  repair ;  and  for  that 
pm'pose  said  Brown  might  take  stone  from  complainant's  quarry. 
That  having  agreed,  they  called  upon  S.  Wilcox  to  prepare  the 
necessary  papers  and  explain  theii*  agi-eement  to  him,  and  he  drew 
a  deed  conveying  the  ground  on  which  said  mill  stands,  and  600 
inches  of  water,  (and  only  600  inches,  as  complainant  and  said 
Brown  then  imclerstood  it.)  And  also  granting  the  privilege  of 
di-a^nng  the  water  across  complainant's  land,  as  aforesaid  ;  which 
said  deed  was  executed  and  acknowledged  by  complainant  and  his 
wife,  and  delivered  to  said  Brown. 

That  said  Bro^ni,  upon  the  delivery  of  said  deed,  sold  and 
assigned  to  complainant,  all  his  interest  in  said  agreement,  and  to 
the  laud  and  property  therein  mentioned. 
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That  said  Brown,  after  the  18th  day  of  April,  1854,  has  had  no 
title  or  interest  in  the  ground  on  which  said  mill  stands,  or  in  the 
water  power  on  the  west  side  of  said  river,  or  any  privilege  except 
what  he  acquired  by  virtue  of  last  named  deed  ;  and  the  only  con- 
sideration for  which  was  the  erection  of  said  mill,  and  maldng  the 
repairs,  etc.,  before  stated. 

That  said  Brown  owned  and  occupied  the  said  mill  until  about 
the  1st  day  of  June,  1854.  That  said  Brown  never  pretended  or 
claimed,  during  that  time,  any  right  to  more  than  600  inches  of 
water. 

That  on  or  about  said  1st  day  of  June,  1854,  Brown  sold  and 
convej'cd  the  said  flouring  mill  and  the  600  inches  of  water,  and 
the  rights  and  privileges  contained  in  deed  from  complainant  to 
Brown,  to  Wilham  Panton,  the  defendant.  That  Panton,  before 
and  at  the  time  of  purchase,  understood  the  grants  in  his  deed  from 
Brown  to  be  identical  with  those  contained  in  deed  from  Tefft,  the 
complainant,  to  Brown,  and  that  neither  deed  conveyed  more  than 
600  inches  of  water. 

That  defendant  has  run  the  mill  since  his  purchase — that  the 
three  water  wheels  used  in  said  mill  with  full  head,  will  pass  from 
12  to  1,800  inches  of  water,  and  that  defendant  now  uses,  during 
ordinary  business  hours,  more  than  600  inches  of  water.  That 
durmg  low  water  there  is  not  enough  water -left  to  propel  the  paper 
mill,  and  thereby  occasions  him  great  damage.  That  with  dam 
and  race  out  of  repair,  there  would  have  been  enough  left  still  for 
said  paper  mill,  if  defendant  had  only  used  the  600  inches. 

That  complainant  requested  defendant  not  to  use  more  than  the 
600  inches,  but  defendant  still  continues  to  use  more  than  said 
amount,  and  claims  that  he  has  a  right  by  the  terms  of  said  deed  to 
use  sufficient  for  propelling  his  mill. 

That  defendant  may  be  required  to  answer  the  premises  and  alle- 
irations  in  the  bill  contained  under  oath. 

Prayer  for  injunction  restraining  defendant  fi'om  using  or  drawing 
more  than  600  inches  of  water,  and  that  only  on  an  equality  with 
complainant,  for  a  decree  that  the  deeds  may  be  corrected  so  as  to 
express  and  conform  to  the  true  intent  and  meaning  of  the  parties 
as  before  stated.  And  that  defendant  may  be  decreed  to  perform 
the  covenants  on  his  part,  as  contained  in  said  deed,  and  upon  fail- 
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lire  so  to  do,  that  said  deeds  may  be  declared  void,  and  said  prop- 
erty, privileges,  etc.,  may  be  declared  forfeited  to  complainant,  and 
for  other  and  further  relief,  etc. 

The  deed  filed  with  the  bill,  so  far  as  grants  are  concerned,  is  set 
out  in  the  opinion. 

Panton,  under  oath,  filed  his  answer,  and  says  he  has  no  knowl- 
edge of  the  contracts,  rights  or  interests  of  the  said  Tefi't  and 
Raymond,  G.  M.  Woodbury,  Hiram  J.  Brown,  as  set  forth  in  the 
bill,  previous  to  the  time  he  purchased  the  said  mill  property  of  the 
said  Brown,  except  what  he  obtained  from  the  records  of  Kane 
county,  and  from  the  deed  given  by  said  complainant  to  said  Brown, 
dated  17th  day  of  April,  1854,  save  as  stated  by  his  answer. 

Avers  that  some  time  and  during  the  first  year  after  this  defend- 
ant went  into  possession  of  said  mill,  and  since  the  said  complainant 
began  to  mterfere  with  and  deprive  this  defendant  of  the  rights  and 
privileges  in  the  premises  purchased  by  him  of  said  Brown,  defend- 
ant has  heard  various  statements  in  reference  to  what  was  understood 
by  others  to  be  the  agreements  between  persons  having  or  claiming 
to  have  interests  in  said  premises  previous  to  defendant's  purchase 
of  the  same,  in  substance  as  follows  :  That  some  seven  years  ago, 
said  Woodbury  entered  into  some  sort  of  a  contract  with  said  Tefft 
and  Raymond  to  build  a  flouring  mill  on  west  side  of  river  at  Clin- 
ton, with  four  run  of  stone,  and  keep  the  west  half  of  the  dam  and 
race  in  repair,  for  which  said  Tefl't  and  Raymond  were  to  deed  him 
certain  lots  upon  which  to  erect  said  mill,  etc.,  and  also  1,200  inches 
water  for  the  use  of  the  same — and  that  said  Woodbury  made  a 
similar  contract  with  Truman  Gilbert,  on  east  side  of  the  river,  and 
erected  a  mill  with  four  run  of  stone  on  said  east  side,  in  1850. 

That  said  Woodbury  made  a  contract  with  one  Hiram  J.  Brown, 
to  build  said  mill  on  west  side  of  river,  according  to  his  agreement 
with  said  Tefi't  and  Raymond,  except  in  one  particular,  viz. :  that 
said  BroAvn  was  to  keep  in  repair  one-half  of  the  west  half  of  said 
dam  and  race. 

That  said  Brown,  in  the  year  1850,  erected  said  mill  with  four 
run  of  stone. 

That  omno;  to  some  misunderstanding  between  the  said  Tefi't  and 
Raymond  and  said  Woodbury,  he,  Woodbury,  did  not  obtain  from 
them  a  deed  to  said  premises,  but  thc}^  conveyed  their  interest  in 
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the  premises  to  the  complainant,  subject  to  whatever  rights  Wood- 
bury might  have  in  the  same.  That  said  Woodlsury  subsequently 
sold  out  his  property,  and  left  the  country. 

That  after  said  Brown  had  got  his  mill  into  operation,  and  hav- 
ing no  title  to  the  same,  (the  legal  title  being  in  complainant,)  he 
called  upon  complainant  to  deed  to  him  what  property  belonged 
to  him. 

That  complainant  and  said  Brown  differed  as  to  Brown's  rights 
in  the  premises,  and  had  several  conversations  on  the  subject. 
That  said  Brown  caused  a  deed  to  be  drawn  of  said  property,  giv- 
ing to  said  mill  the  first  privilege  of  water  power,  as  he  then  un- 
derstood his  rights  ;  but  complainant  refused  to  give  him  such  a 
deed,  and  finally  caused  the  deed  to  be  made  which  is  described  in 
bill  of  complaint. 

Answer  admits  that  defendant  purchased  the  mill  property,  to- 
gether with  certain  privileges  and  water  power,  as  described  in 
deed  from  said  Brown.  That  at  the  time  defendant  purchased  the 
same  there  were  four  run  of  stone  and  three  water  wheels  in  said 
mill.  That  complainant  had  a  paper  mill,  located  as  described  in 
his  bill,  with  three  water  wheels. 

Answer  denies  all  knowledge  previous  to  his  purchase  of  said 
premises  as  aforesaid,  in  relation  to  the  understandings  and  nego- 
tiations between  the  complainant  and  said  Brown,  or  of  the  claims 
or  acts  of  said  Brown  as  alleged  in  said  bill,  or  his  or  their  respec- 
tive rights  in  the  premises  ;  and  denies  that  he  was  informed  by 
Brown,  complainant  or  any  other  person,  that  the  deed  from  com- 
plainant and  wife  to  Brown,  and  the  deed  from  Brown  to  this  de- 
fendant, conveyed  onl}^  those  alleged  in  the  bill  to  have  been  con- 
veyed ;  and  denies  that  he  was  informed,  or  believed  that  the 
quantity  of  water  intended  or  supposed  to  be  granted  in  each  of 
said  deeds  was  only  six  hundred  inches  ;  but  says  that  previous  to 
and  at  the  time  of  his  purchase,  as  aforesaid,  he  was  a  miller  by 
occupation,  and  resided  at  Aurora,  in  said  county,  and  being  de- 
sirous of  leasing  orbujang  a  mill,  and  hearing  that  said  mill  could 
be  bought,  called  upon  Brown  for  that  purpose,  and  most  all  Hie 
conversation  he  had  with  Brown  at  that  time  was  in  reference  to 
the  price  and  time  of  payment  for  said  premises  ;  and  desiring  to 
ascertain  whether  Brown's  title  to  the  same  was  good,  and  know- 
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ing  that  he  derived  it  from  complainant,  thought  he  could  obtain 
from  him  all  necessary-  information.  He  therefore  called  upon 
complainant,  informed  him  of  his  intention  to  purchase  said  mill, 
and  his  object  m  calling  upon  complainant.  Complainant  then  in- 
formed defendant  that  he  had  a  warranty  deed  of  said  premises 
from  Teflft  and  Raymond,  of  the  whole  village  property  and  water 
power,  and  had  given  a  good  deed  to  said  Brown  of  the  mill  prop- 
erty. Has  no  recollection  of  any  other  conversation  at  that  time, 
and  having  received  complainant's  answer  as  above  stated,  defend- 
ant closed  his  contract  of  purchase  with  said  Brown. 

Answer  absolutely  denies  that  before  his  purchase  and  sometime 
after  he  went  into  possession,  he  had  any  knowledge  or  informa- 
tion that  complainant  claimed  that  the  rights  of  the  parties  in  said 
premises  were  different  from  those  expressed  in  said  deeds  ;  and 
that  in  negotiating  for  and  purchasmg  said  property,  he  was  gov- 
erned and  informed  wholly  and  entirely  as  to  the  rights  and  privi- 
leges he  should  acquire  by  the  grants  contained  in  complainant's 
deed  to  said  Brown,  and  heard  nothing  from  any  source  whatever, 
conflicting  with  what  the  defendant  supposed  to  be  the  true  con- 
struction of  the  language  contained  in  said  deed. 

Answer  denies  that  defendant  has  failed  to  keep  and  faithfully 
perform  all  the  conditions  and  obligations  incumbent  upon  him  in 
relation  to  keeping  said  dam  and  race  in  repau-,  and  that  he  has 
carefully  repau-ed  said  dam  and  race  at  all  practicable  seasons  of 
the  year  when  the  same  required  it.  That  said  dam  and  race  are 
now  and  have  been  smce  this  defendant  took  possession  of  the  same, 
m  as  good  repaii-  as  they  can  be  with  such  material.  That  defend- 
ant has  not  only  kept  the  same  in  as  good  repair  as  when  complain- 
ant deeded  the  same  to  said  Brown,  but  has  expended  over  $400 
in  making  them  better  and  more  secure  than  when  he  bought  the 
same,  and  also  about  $100  upon  an  embankment  along  the  road, 
all  of  which  defendant  insists  is  no  part  of  his  obligations  in  the 
premises  ;  but  has  expended  said  money  and  intends  to  exjDend 
much  more  to  make  said  dam  and  race  more  secure  than  when  ho 
bought,  thereby  necessarily  benefiting  the  complainant. 

Answer  admits  defendant  took  possession,  and  continued  therein 
as  stated  m  complainant's  bill,  and  uses  the  same  wheels  and 
machinery  that  were  in  said  mill  at  the  time  of  complainant's  sale  ; 
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and  defendant  therefore  uses  the  same  quantity  of  water  when  in 
operation,  as  was  used  by  said  Brown,  and  no  more. 

Answer  denies  that  complainant  remonstrated  against  his  using 
more  than  six  hundred  inches  of  water,  but  on  the  contrary  thereof 
feays,  that  soon  after  he  went  into  possession  of  said  mill,  complain- 
ant, whenever  desirous  of  repairing  or  arranging  his  said  mill, 
would  shut  off  the  water  at  the  head  of  the  race  and  thereby  stop 
defendant's  mill,  without  regard  to  the  injury  thereby  caused  de- 
fendant, preventing  his  reaping  profit  in  operating  the  same,  and 
also  from  o-nndino;  o-raiu  for  those  who  came  to  his  mill  for  that 
purpose. 

That  diu'ing  the  first  four  or  five  months,  complainant  thus  stop- 
ped defendant's  mill  in  all  about  one  month ;  and  when  remon- 
strated with  by  defendant,  replied  he  would  let  the  water  into  the 
race  when  he  got  ready. 

That  some  time  about  the  first  of  last  August,  the  complainant 
informed  this  defendant  that  he  had  obtained  a  copy  of  the  deed 
from  Brown  to  this  defendant,  and  that  it  gave  him  (the  defendant) 
the  privilege  of  drawing  water  at  south  end  of  his  flouring  mill,  and 
notified  the  defendant  that  he  should  close  up  the  opening  at  the 
north  end,  and  take  the  water  at  the  south  end,  according  to  the 
terms  of  said  deed ;  and  that  he  would  compel  defendant  to  do  so, 
though  such  change  would  be  no  benefit  to  complainant,  and  would 
cost  this  defendant  $2,000. 

That  as  to  the  other  grant  of  six  hundred  inches  in  said  deed, 
did  not  understand  nor  was  he  informed  anything  in  regard  to  it, 
and  the  only  construction  he  could  then  have  given  is  the  same  he 
should  now.     That  the  first  o-rant  of  water  was  intended  to  run  the 

O 

mill  as  it  then  was,  and  the  six  hundred  inches  was  intended  to 
propel  such  other  wheels  as  might  be  necessary  to  operate  the  stone 
in  the  mill  for  which  there  was  then  no  wheel. 

That  defendant  then  understood  as  now,  that  the  first  privilege 
of  said  water  power  was  the  quantity  required  to  propel  complain- 
ant's paper  mill  and  defendant's  flouring  mill,  as  it  was  at  the  date 
of  complainant's  deed  to  said  BroAvn,  and  not  the  six  hundi-ed  inches 
for  said  grist  mill.  And  that  the  said  two  mills  stood  on  an  equal- 
ity as  to  the  drawing  and  using  their  respective  quantities  of  water 
as  they  then  were  at  the  date  of  said  Brown's  deed,  and  not  that 
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said  paper  mill,  with  its  additional  machinery  and  wheels,  has  an 
equal  right  with  said  grist  mill,  ^vhich  uses  now  precisely  the  same 
quantity  of  water  that  it  did  at  the  date  of  said  Brown's  deed,  and 
then  each  mill  had  three  water  wheels. 

At  June  terai,  A.  D.  1858,  cause  was  heard  before  Isaac  G. 
WiLSOX,  Judge.  Decree  declared  that  the  quantity  of  water 
granted  in  the  deed  from  complainant  and  wife  to  Hiram  J.  Brown, 
and  in  the  deed  from  said  Brown  and  mfe  to  defendant,  is  onl}^  six 
hundred  inches,  and  that  the  other  clause  only  grants  the  right  or 
privilege  of  carrying  the  said  six  himdred  inches  over  complain- 
ant's land  to  defendant's  mill. 

Injmiction  made  perpetual,  and  one  dollar  damages,  and  costs  of 
suit,  decreed  against  defendant.  To  wMch  decree  defendant,  by 
his  counsel,  excepted.     Appeal  allowed. 

Appellant  assigns  for  error  that  the  Circuit  Court  erred  in  ad- 
mitting in  evidence  the  depositions  of  Hiram  J.  Brown  and  John 
M.  Smith ;  in  admitting  improper  evidence  for  the  complainant ; 
and  in  rendering  the  decree  aforesaid. 

W.  B.  Plato,  and  B.  C.  Cook,  for  Appellant. 

S.  Wilcox,  for  Appellee. 

Walkee,  J.  The  decision  of  this  case  depends  upon  the  con- 
struction to  be  given  to  the  deeds  from  appellee  to  Hiram  J.  Brown, 
and  from  him  to  appellant.  Both  conveyances  describe  the  grant 
in  the  same  language,  and  the  portion  which  produces  this  contro- 
versy LS  as  follows  :  "In  consideration  of  the  covenants  on  the  part 
of  said  Bro^Ti  hereinafter  contained,  and  of  one  dollar  to  them  in 
hand  paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  and  the  said  party  of  the  second  part  for- 
ever released  and  discharged  therefrom,  have  granted,  bargained, 
sold,  remised,  released,  ahened  and  confii-med,  and  by  these  presents 
do  grant,  bargain,  sell,  remise,  release,  alien  and  confirm,  unto  the 
said  party  of  the  second  part  and  to  his  heirs  and  assigns  forever, 
all  the  following  described  lot,  piece  or  parcel  of  land  situate  in  tlie 
comity  of  Kane,  and  State  of  Ilhnois,  and  known  and  described  as 
follows,  to  wit :  A  strip  fifty  feet  in  width  ofi"  of  the  south  side  o^  Lot 
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No.  Eight  (8),  in  Block  No.  Seventeen  (17),  of  Clinton  Town  Plat, 
lis  laid  out  by  Tefft  and  Raymond,  being  the  grounds  on  which 
said  Brown's  flouring  mill  stands,  and  being  fifty  feet  on  the  race 
and  running  east  to  the  river  ;  also  the  pri^dlege  of  drawing  ^vater 
at  the  north  end  of  said  mill  for  the  use  of  said  mill  as  it  now  is  ; 
also  the  said  party  of  the  first  part  grants,  bargains  and  sells  unto 
the  party  of  the  second  part,  his  heirs  or  assigns  forever,  six  hun- 
dred inches  of  water  to  be  drawn  from  the  dam  across  Fox  river  at 
Clinton,  on  the  west  side  for  said  mill.  The  first  privilege  of  the 
water  shall  belong  to  said  Tefft's  paper  mill  and  said  flouring  mill, 
and  between  them  the  privilege  to  be  equal ;  also  the  privilege  of 
quarrying  and  removing  stone  from  said  Tefft's  quarry  m  said  town 
of  Clinton,  sufiicient  for  all  repairs,  and  for  keeping  up  said  dam 
and  race,  that  may  hereafter  become  necessary.  This  conveyance 
is  made  upon  this  express  condition,  and  the  title  to  the  property 
and  privilege  aforesaid  shall  ever  remain  subject  to  the  faithful  ful- 
fillment of  them,  to  wit :  The  said  Brown,  his  heirs  and  assigns, 
shall  henceforth  and  forever  maintain  and  keep  m  repair  the  west 
half  of  said  dam  and  race  leading  therefrom  to  the  south  side  of 
said  flouring  mill,  and  in  case  of  a  breach  or  fracture  in  the  said 
dam  or  race,  the  said  Brown,  his  heirs  or  assigns,  covenant  and 
agree  to  and  with  the  said  Tefl't,  his  heirs  and  assigns,  to  repair  the 
same  as  soon  as  practicable  after  being  requested,  and  that  said 
Brown  will  allow  said  Tefft  at  any  time  hereafter  to  erect  a  build- 
ing adjoining  on  the  north  said  flouring  mill,  and  to  take  out  the 
corner  stones  at  the  north-east  and  north-west  corners  of  said  mill, 
and  join  the  walls  of  said  building  thereto  so  as  to  make  the  north 
wall  of  said  mill  the  partition  wall  between  the  mill  and  the  build- 
ins;  so  erected.  All.  of  which  conditions  said  Brown,  his  heirs  and 
assigns,  hereby  covenant  and  agree  to  and  with  said  Tefl't,  his  heu's 
and  assigns,  to  keep,  observe  and  perform." 

It  is  insisted  that  this  deed  only  conve3"S  the  right  to  Bro-sni  and 
his  heirs  and  assigns,  to  use  six  hundred  inches  of  water.  The  first 
clause  in  the  grant  in  terms,  conveys  to  the  grantor  the  land  upon 
which  the  mill  then  stood.  The  next  clause,  which  is  mtroduced 
with  the  word  "  also,"  the  privilege  of  drawing  water  at  the  north 
end  of  the  mill,  for  its  use  as  it  now  is  ;  and  then  follows  the  third 
clause  which  in  like  manner  commences  with  the  word  "  also," 
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and  grants  in  terms  six  hundred  inches  of  water,  to  be  dra-wii  from 
the  dam  across  Fox  river,  on  the  west  side,  for  said  mill.  Were  it 
not  that  eacl;  of  these  clauses  are  introduced  with  the  word  "  also," 
there  might  be  some  question,  as  to  the  construction  which  should  bo 
given  to  the  language  employed  in  this  grant.  But  that  word  in 
its  proper  sense  means  "  likewise,  in  like  manner,"  in  addition  to, 
and  its  popular  meaning,  agrees  perfectly  with  the  definition  given 
by  lexicographers.  It  means  some  other  thing,  in  the  same,  or 
like  manner.  Then  when  the  grant  was  made  of  the  property,  the 
privilege  of  drawing  water  at  the  north  end  of  the  mill  for  its  use 
as  it  was  then  situated,  was  in  like  manner  granted  ;  and  by  the 
third  clause  six  hundred  inches  of  water  to  be  drawn  from  the  dam 
on  the  west  side,  for  the  mill,  Avas  in  like  manner  granted.  If 
these  two  clauses  had  been  designed  as  the  same,  why  specify  that 
one  was  to  be  drawn  at  the  north  end  of  the  mill,  and  the  other 
from  the  dam  on  the  west  side  ?  Why  describe  one  as  a  privilege 
of  drawing  water  for  the  mill  as  it  then  was,  and  the  other  as  six 
hundred  inches  ?  We  do  not  see  by  what  rule  of  interpretation 
these  two  clauses  can  be  construed  as  meaning  the  same  thing,  or 
the  latter  as  qualifying,  restricting  or  explaining  the  first.  The 
word  also  is  never  employed  to  confine  or  limit  what  has  been 
already  said,  but  is  used  to  denote  that  something  else  is  added  to 
what  precedes  it.  If  the  latter  clause  had  been  designed  to  limit 
the  privilege  of  drawing  water  at  the  north  end  of  the  mill,  to  only 
six  hundred  inches,  it  seems  to  us,  that  very  different  language 
would  have  been  employed  by  the  parties.  It  seems  clear  that  the 
second  grrantiuo;  clause  if  it  had  stood  alone  in  the  deed  would  have 
given  the  right  to  use  all  the  water  necessary  to  run  it  with  the 
machinery  then  employed,  and  that  the  third  granting  clause  docs 
not  limit  or  restrict  that  privilege,  to  any  other  or  different  amount, 
but  on  the  contrary  grants  six  hundred  additional  inches,  to  be 
taken  from  another  place,  and  for  additional  machinery,  or  for 
other  purposes  in  the  mill. 

We  do  not  perceive  how  the  parol  e-\ddence  could  vary  the  rights 
of  the  parties  in  this  contest.  Even  if  it  establishes  a  mistake,  in 
the  grant  from  appellee  to  Brown,  the  defendant  by  his  answer  de- 
nies all  knowledge  of  any  mistake  before,  or  at  the  time  of  his 
purchase,  and  this  answer  is  sworn  to,  and  must  be  overcome  by 
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the  evideuce  of  at  least  two  witnesses,  or  its  equivalent,  to  entitle 
complainant  to  relief.  Such  proof  was  not  adduced  on  the  trial  in 
this  case.  Smith  in  his  first  deposition  states,  that  at  the  time  the 
deed  was  executed,  Brown  informed  appellant  that  he  only  sold 
him  six  hundred  inches  of  water,  but  in  his  second  deposition  he 
states  that  he  did  not  intend  to  so  state  the  fact,  but  that  the  conver- 
sation was  in  reference  to  the  place  from  which  the  six  hundred 
inches  of  water  should  be  taken,  whether  from  the  dam  or  at  the 
mill,  and  that  the  other  clauses  in  the  deed,  were  not  spoken  of, 
and  the  amount  claimed  by  Brown  was  not  named.  Brown  testi- 
fies that  this  clause  in  the  deed  was  spoken  of  by  appellant,  and 
whether  the  six  hundred  inches  shoidd  be  taken  from  the  dam  or 
mill.  He  states  he  has  no  recollection  of  ever  uiforming  appellant, 
at  any  time,  of  the  amount  of  water  he  claimed  under  the  deed. 
Then  if  Smith's  first  deposition  were  correct,  it  is  the  only  evidence 
of  notice  to  the  appellant,  and  would  be  insufficient  to  overcome 
the  sworn  answer. 

Nor  was  the  parol  evidence  admissible  to  explain,  vary,  or  con- 
tradict the  deed.  It  must  speak  the  intention  of  the  parties.  It 
there  is  an  ambiguity,  it  is  apparent  upon  its  face,  and  is  not  capa- 
ble of  explanation  by  extrinsic  evidence.  While  a  latent  ambiguity 
may  be  so  explained,  it  is  because  it  is  made  to  appear  by  evidence 
outside  of  the  instrument,  yet  a  patent  ambiguity  is  not  susceptible 
of  any  other  explanation  than  that  fm-nished  by  the  instrument 
itself. 

The  decree  of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Ezra  C.  Read,  et  al.,  Aj)pellants,  v.  John  L.  Wilson, 
Appellee. 

APPEAL  FROM  COOK. 

A  chattel  mortgage  which  authorizes  the  mortgagor  to  retain  possession  of  the 
property,  to  use  and  enjoy  the  same,  according-  to  the  usual  coui-se  of  retail 
trade,  is  not  good — but  if  it  authorizes  pofese?sion  of  the  goods  to  be  taken,  and 
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possession  is  taken  under  tlie  power,  the  possession  so  taken  is  not  vitiated,  be- 
cause of  the  vicious  provision  in  the  mortgage. 
The  fact  that  the  mortgagors  were  continued  in  the  store,  under  their  old  sign, 
and  sold  goods  for  the  benefit  of  the  morgagees,  will  not  destroy  the  apparent 
good  faith  of  the  transaction. 

This  was  an  action  of  replevin  for  twenty  gold  watches  and 
twelve  silver  watches,  valued  at  $2,500. 

Writ  issued  December  12,  1857,  and  served  December  15,  1857, 
and  property  dehvered  plaintiffs. 

Declaration  filed,  claiming  above  property. 

Defendant  pleaded :  1st,  Property  in  himself ;  2nd,  That  he 
took  the  property,  as  sheriff  of  Cook  county,  by  virtue  of  an  execu- 
tion du'ected  to  him  fi'om  Cook  County  Court  of  Common  Pleas, 
dated  December  11th,  1857,  against  R.  W.  Roath,  impleaded  with 
"W.  Tyler  Roath,  ;   3rd,  Property  in  said  Roaths. 

Replication :  first,  That  said  property  was  plaintiffs' ;  secondly, 
That  defendant  was  not  sheriff ;  thirdly.  That  it  was  the  property 
of  plaintiffs  and  not  of  Roaths. 

A  jury  was  waived.    Trial  by  court,  and  judgment  for  defendant. 

There  was  a  chattel  mortgage  of  property  m  question,  made  by 
the  two  Roaths  to  plaintiff,  dated  October  23,  1857,  duly  acknowl- 
eged  and  recorded,  November  20,  1857,  made  to  secure  a 
promissory  note  for  $8,000,  of  same  date  as  mortgage  given  by 
the  Roaths  to  plaintiffs,  due  six  months  after  its  date.  Mortgage 
provides  that  mortgagors  should  have  possession  of  property  mort- 
gaged for  two  years  from  the  date  of  the  instrument,  and  use  and 
enjoy  the  same  according  to  the  usual  course  of  their  retail  trade, 
unless  mortgagees  should  deem  the  property  mortgaged  in  danger 
of  being  sold,  removed  or  wasted  ;  then  the  note  secured  by  said 
mortgage  should  become  due,  and  they  might  in  person,  or  by  their 
agents,  take,  and  hold  possession  of  said  property. 

It  was  admitted  this  mortgage  was  executed  and  recorded  before 
the  execution  under  which  the  levy  was  made  by  defendant,  was 
delivered  to  him,  in  favor  of  C.  V.  Wiley  against  R.  W.  Roath, 
impleaded  with  W.  T.  Roath ;  a  vahd  judgment  on  wliich  tliLs 
execution  was  issued,  also  admitted. 

Defendant  objected  to  introduction  of  the  mortgage  ;  objection 
overruled  and  mortgage  admitted,  and  read  in  e.'idence.  Excep- 
tion taken. 
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Plaintiffs  then  offered  li.  W.  HoatJi,  one  of  the  mortgagors,  as  a 
"witness,  who  testified  as  follows  : 

I  know  the  parties  to  this  suit ;  plaintiffs  live  in  New  York  cit}^ ; 
I  carried  on  the  jewelry  business  at  No.  81  South  Clark  street,  in  the 
city  of  Chicago,  Illinois,  where  we  had  the  stock  of  goods  covered  b}? 
the  mortgage  made  by  me  and  my  son  to  the  plaintiffs  ;  about  the 
first  of  November,  1857,  Charles  W.  May,  as  agent  for  the  plain- 
tiffs, came  from  New  York  city,  to  take  possession  of  the  goods, 
store  and  business  under  the  mortgage  ;  he  remained  in  Chicago 
until  about  the  25th  of  March,  1858  ;  on  his  arrival  he  proceeded 
to  take  an  mventory  of  all  the  goods  and  effects  in  the  store  ;  this 
was  before  the  issue  or  levy  of  the  execution  of  C.  V.  Wile}'  against 
me  ;  May  was  in  the  store  the  day  the  execution  was  levied  ;  but 
had  gone  to  his  dinner  at  the  precise  time  of  the  levy  ;  the  goods 
in  the  store  were  the  same  included  in  the  mortgage,  and  were 
levied  on  by  the  sheriff ;  after  his  arrival,  Mr.  jSIay  received  the 
proceeds  of  all  the  sales  made  in  the  store,  and  they  were  deposited 
in  the  Marine  Bank,  to  the  credit  of  Read,  Taylor  &  Co.,  these 
plaintiffs  ;  after  his  arrival  he  had  the  sole  control  and  direction  of 
the  business,  and  forwarded  weekly  statements  of  the  business  to 
Read,  Taylor  &  Co.,  at  New  York  ;  he  took  and  held  this  posses- 
sion on  account  of  plaintiffs  ;  at  the  time  of  making  the  mort- 
gage w^e  were  indebted  to  plaintiffs  about  $8,000,  and  so  continued 
at  the  time  of  levjdng  the  execution  ;  Mr.  May  came  to  Chicago 
entirely  to  look  after  and  see  to  Read,  Taylor  &  Co.'s  interest  in 
this  property,  and  to  take  possession  of  the  same. 

On  cross-examination,  witness  testified  that  he  had  done  business 
at  81  Clark  street  for  one  year  and  a  half,  under  sign  of  R.  W. 
Roath  &  Son,  on  a  sign  board  and  clock  ;  did  not  remove  signs 
after  making  mortgage  ;  no  advertisement  of  change  of  posses- 
sion in  papers,  subsequent  to  the  execution  of  the  mortgage  ;  ui}'- 
self  and  two  sons  were  employed  in  the  store  prior  to  the  date  of 
the  mortgage ;  no  one  else  ;  I  hired  no  one  else  after  Mr.  May 
came,  and  I  and  my  sons  remained  in  possession  as  before,  selling 
goods  under  direction  of  jNlr.  IMay  ;  he  sold  many  goods,  and  we 
all  received  money  and  put  in  the  drawer  ;  avc  retained  of  proceeds 
enough  to  pay  expenses  of  store  and  our  h^dng,  or  personal  ex- 
l)enses,  by  consent  of  INIay ;  James  and  Tyler  Cmy  sons)  slept  at 
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store,  and  had  keys  of  store ;  I  also  had  keys ;  one  of  my  boys 
was  in  the  store  all  the  time  ;  Mr.  May  did  not  sleep  in  the  store  ; 
he  came  there  in  the  mornmg  as  soon  as  I  did  ;  did  not  stay  there 
evenings  generally  ;  he  sold  but  few  goods  in  the  evening  ;  the  day 
before  levy  was  made  we  sold  Mr.  Hyatt  (attorney  for  plaintiff  in 
execution,  and  for  defendant  in  this  suit)  some  goods  ;  a  few  to 
settle  an  account ;  his  account  against  us  was  about  |80 — ours 
against  him  between  $60  and  $70,  balance  about  $22  ;  I  think  I 
consulted  Mr.  May  about  propriety  of  paying  Hj^att's  account  be- 
fore I  paid  it  ;  Mr,  May  was  not  in  store  when  levy  was  made,  he 
had  gone  to  his  dinner  ;  James  Roach  was  there  ;  we  had  a  lease 
of  the  store  ;  no  transfer  was  made  of  it.  Mr.  May  paid  the  rent 
himself,  to  Dr.  Quiulan,  our  landlord,  and  had  the  du-ectiou  of  pay- 
ing the  rent ;  he  paid  the  rent  for  November  and  December  for 
account  of  Read,  Taylor  &  Co.  last,  and  paid  all  the  other  bills 
against  the  store  ;  we  paid  no  other  debts  than  to  Read,  Taylor 
&  Co.  after  May's  arrival,  except  a  few  small  ones  by  his  consent. 

Defendant  then  called  X.  H.  Hyatt  as  a  witness,  who  testified : 
the  transaction  referred  to,  took  place  the  day  I  presented  my  bill 
to  Roath  ;  balance,  I  think,  of  $22  ;  he  said  that  he  had  no  money, 
but  that  if  I  wanted  anything  out  of  the  store  I  could  have  it ;  he 
went  to  the  desk  and  got  ledger  ;  I  am  perfectly  certain  he  did  not 
leave  the  show  case  till  after  he  sold  me  the  goods ;  I  saw  Mr. 
May  in  the  store  ;  he  was  at  the  desk  ;  Roath  did  not  consult  him. 

Cross-examined.  After  I  went  in,  Roath  went  back  to  the  desk 
to  get  his  ledger  ;  I  cannot  state  that  he  did  not  speak  to  Ma}^ ; 
I  had  presented  my  bill  to  him  before  he  went  to  the  desk ;  I 
heard  that  May  was  there  and  went  partly  to  find  out  how  the 
business  was  done,  but  principally  to  get  my  pay. 

Defendant  then  offered  in  evidence,  execution  from  Cook  County 
Court  of  Common  Pleas,  in  favor  of  C.  V.  Wiley  against  R.  W. 
Roath,  impleaded,  etc.,  dated  December  11th,  1857,  delivered  to 
defendant  December  11th,  1857,  by  virtue  of  which  defendant  took 
property  in  question,  which  it  is  admitted  were  a  part  of  thoi^e 
mortgaged  to  plaintiffs  by  the  Roaths. 

Plaintiffs  ofl'ered  replevin  writ  in  evidence,  with  return  thereon. 

The  court  found  issues  for  the  defendant,  and  rendered  judgment 
accordingly  j  plaintiffs  excepted. 
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Plaiutiffs  below,  appellants,  assign  for  error  :  the  30urt  erred  in 
rendering  judgment  for  defendant ;  the  court  erred  in  not  render- 
ing judgment  for  plaintiffs. 

ScAMMON  &  Fuller,  for  Appellants. 

L.  H.  Hyatt,  for  Apellee. 

Caton,  C.  J.  The  clause  in  this  mortgage,  alloAving  the  mort- 
gagors to  retain  possession  of  the  stock  of  goods  and  to  sell  them, 
is  substantially  like  that  in  the  case  of  Davis  v.  Hansom,  18  111.  R. 
396,  and  must  be  held  not  sanctioned  by  our  statute  relating  to 
chattel  mortgages,  so  as  to  protect  the  mortgagees  against  subse- 
quent creditors  and  purchasers,  while  the  mortgagor  is  allowed  to 
continue  in  the  possession  of  the  property.  The  clause  allowing 
the  mortgagor  to  retain  possession  is  inadequate  to  the  purpose  de- 
signed, and  so  far  as  it  was  designed  to  effect  that  purpose,  it  was 
fraudulent  and  void,  as  to  subsequent  creditors  and  purchasers. 
A  chattel  mortgage  without  the  provision  dictated  by  our  statute, 
authorizing  the  mortgagor  to  retain  possession  is  held  to  be  fraudu- 
lent, if  the  mortgagor  continues  in  the  possession,  and  so  it  must  be 
held  in  relation  to  this  mortgage,  which  must  be  treated  the  same 
as  if  this  mortgage  contained  no  clause  authorizing  the  mortgagor 
to  retain  the  possession,  for  the  clause  in  this  mortgage,  was  not 
sufficient  to  justify  such  a  course.  Such  possession  was  fraudulent 
under  this  mortgage.  This  reduces  the  inquiry  to  the  simple  ques- 
tion of  the  transfer  of  the  possession  from  the  mortgagor  to  the 
mortrafjee,  under  the  mort2:a2:c,  for  if  there  was  such  a  transfer  of 
the  possession  before  the  rights  of  creditors  actuall}^  intervened,  at 
the  moment  of  such  transfer  of  the  possession,  that  clause  became  a 
dead  letter  in  the  mortgage.  It  was  void  before  and  it  was  void 
still.  Because  that  clause  could  not  justify  the  possession  by  the 
mortgagor.  Such  possession  while  it  continued,  was  fraudulent. 
The  fraud,  whatever  there  was,  consisted  in  the  possession  by  the 
mortgagor,  rather  than  in  the  clause  in  the  mortgage  which  at- 
tempted to  authorize  such  possession.  Had  the  mortgagees  taken 
j)ossessioii  of  the  goods,  under  the  mortgage,  at  the  time  the  rights 
of  the  judgment  creditor  intervened  ?     Upon  an  examinatiou  of 
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the  evidence  in  this  case,  we  are  satisfied  they  had.  Indeed  the 
evidence  on  that  subject  is  all  one  way.  The  mortgagees  residing 
in  New  York,  sent  their  agent  to  Chicago,  for  the  express  purpose 
of  taking  possession  of  the  goods  and  disposing  of  them,  in  satisfac- 
tion of  their  debt,  under  another  clause  m  the  mortgage.  This 
agent  did  take  possession  of  the  goods,  according  to  the  undisputed 
evidence.  He  acquired  and  continued  m,  the  absolute  and  undis- 
puted dominion  of  the  goods,  sold  them  from  day  to  day,  to  cus- 
tomers, as  opportmiity  offered,  and  deposited  the  money  in  bank  to 
the  credit  of  the  mortgagees,  except  the  amount  required  for  hici- 
dental  expenses,  in  carrying  on  the  business.  It  is  true  he  con- 
tinued the  mortgagors  in  the  store  to  assist  him  in  the  sale  of  the 
goods,  but  we  know  of  no  law  which  forbids  this.  Indeed  it  was 
very  proper  that  he  should  do  so,  for  they,  it  must  be  presumed, 
were  better  qualified  to  assist  him  m  the  advantageous  sale  of  the 
goods  than  any  strangers  could  be.  They  were  acquainted  with 
the  bushiess,  and  with  the  customers  of  the  establishment,  and  were 
particularly  desirable  as  servants  in  the  business.  We  cannot  doubt 
from  the  proof,  that  they  were  nothing  else.  Indeed,  the  only  fact 
in  the  whole  case  which  we  think  worthy  of  any  serious  considera- 
tion as  tending  to  a  contrary  conclusion  is,  that  the  sign  of  the 
morto'agors  was  contmued  over  the  door  of  the  house,  after  the 
possession  was  taken  and  while  the  business  was  continued  by  the 
agent  of  the  mortgages.  But  this  fact  is  by  no  means  absolutely 
inconsistent,  with  a  bona  fide  change  of  possession.  It  may  have 
been  accidental  or  from  madvertence,  or  it  may  have  been  under 
the  belief,  that  an  old  and  well  known  sign,  would  draw  customers, 
who  were  hi  the  habit  of  trading  with  the  mortgagors,  and  hence 
continued  with  upright  intentions.  At  any  rate,  we  do  not  think 
that  that  fact  alone,  should  control  the  case,  in  despite  of  the  posi- 
tive and  unsuspicious  testimony,  that  the  possession  was  absolutely 
taken  and  continued,  by  the  agent  of  the  mortgagees. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Franklin  H.  Whitney,  Plaintiff  in  Error,  v.  Truman  Roberts, 
Defendant  in  Error. 

ERROR  TO  STARK. 

Where  a  party,  by  the  iise  of  fraud  and  deception,  obtains  a  conveyance,  the 
parties  who  have  made  it,  may  disregard  it  and  convey  to  a  third  party,  who 
may  establish  the  fraud  in  equity,  and  be  protected  in  his  rights. 

So  long  as  the  parties  defrauded,  do  not  ratify  the  act  done  by  them,  they  or  theii* 
grantees  will  be  sustained  in  theii"  equitable  rights. 

The  facts  upon  which  the  decree  in  the  court  below  is  reversed, 
are  stated  in  the  opinion  of  the  court.  The  bill  in  the  Circuit 
Court  was  dismissed  by  Powell,  Judge,  on  bill,  answer,  exhibits 
and  testimony,  at  April  term,  1857,  of  the  Stark  Circuit  Court. 

N.  H.  Purple,  for  Plaintiff  m  Error. 

M.  Shallenberger,  for  Defendant  in  Error. 

Walker,  J.  The  evidence  in  this  case  shows  that  defendant  in 
error  procured  a  conveyance  from  the  Austins  for  the  premises  in 
controversy.  That  they  were  the  heirs  of  the  patentee.  That  de- 
fendant m  error  represented  to  them  that  he  was  the  owner  of  the 
title  to  the  laud,  but  by  the  loss  of  a  portion  of  his  title  papers,  it 
would  render  it  necessary  to  proceed  by  suit  in  equity  to  correct 
the  defect,  unless  they  would  obviate  the  necessity  by  conveying 
the  land  to  him.  That  their  uncle,  Reuben  Scriptor,  had  agreed 
to  procure  a  conveyance  of  the  land  from  them  to  him,  and  i)re- 
tended  to  read  a  letter  from  Scriptor  to  one  of  the  Austins,  urging 
him  to  convey  the  laud  to  defendant.  Scriptor  testifies  that  he  had 
not  agreed  to  procure  their  conveyance  to  defendant,  but  on  the 
contrary  had  refused  to  do  so  before  defendant  had  seen  the  Austins. 
He  also  represented  to  them  that  the  land  was  of  little  value,  to  one 
not  more  than  one  dollar  and  twenty-live  cents  per  acre,  and  to  the 
other  that  the  tract  was  not  Avorth  more  than  seventy-five  dollars. 
These  facts  appear  from  the  evidence  of  Thomas  and  Charles  Austin, 
the  common  gi-antors  of  both  the  complainant  and  defendant  in  this 
case.  Their  evidence  is  corroborated  by  that  of  other  witnesses. 
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They  likewise  swear  that  they  would  not  have  made  this  convey- 
anee  to  defendant  if  they  had  known  the  facts  as  they  existed,  and 
that  they  were  not  aware  that  they  were  owners  of  any  interest 
in  this  land,  until  defendant  applied  to  purchase.  Charles  testified 
that  defendant  paid  him  only  a  three  dollar  bill,  which  was  pro- 
nounced worthless  at  a  bank,  and  the  evidence  shows  that  Thomas 
received  but  five  dollars,  as  the  consideration  for  the  conveyances, 
made  by  them  to  defendant.  Charles  also  testifies  that  he  was  in- 
duced to  make  the  conveyance  to  save  his  uncle  from  trouble.  The 
defendant  exhibited  papers  which  he  represented  to  be  deeds  to 
himself  for  this  land,  averred  he  was  the  owner,  and  threatened  to 
institute  legal  proceedings,  unless  they  should  convey  to  him. 
Upon  this  evidence,  the  court  below  dismissed  complainant's  bill, 
from  which  decree  he  brings  the  case  to  this  court  and  asks  its 
reversal. 

This  evidence  we  think  clearly  establishes  a  case  of  fraud,  on  the 
part  of  defendant.  Here  were  parties  wholly  ignorant  of  the  fact 
that  they  owned  this  land,  who  are  applied  to  for  a  deed  to  confirm 
what  was  represented  to  be  an  equitable  title,  and  are  threatened 
with  legal  proceedings  in  case  of  refusal,  and  when  time  for  inquiry 
is  requested,  he  becomes  more  urgent,  and  pretends  to  read  from  a 
letter  from  their  uncle,  requesting  them  to  convey.  When  in  fact 
he  had  no  title,  but  a  conveyance  by  an  attorney  m  fact  of  the  pat- 
entee, the  power  having  been  executed  before  the  patent  was  issued, 
was  by  the  act  of  Congress  absolutely  void,  and  there  is  nothing  in 
the  record  by  which  it  appears  the  conveyance  made  imder  it,  had 
ever  been  confirmed  in  any  manner  by  the  patentee.  Scriptor 
denies  that  he  ever  agreed  to  procure  a  conversance  by  the  Austins 
to  defendant,  but  had  refused  to  do  so,  before  he  applied  to  them 
to  purchase,  and  from  this  statement  it  may  be  reasonably  inferred 
he  had  not  written  him  any  letter  advising  them  to  convey.  And 
he  pays  to  one  of  them,  only  a  worthless  three  dollar  bill,  and  to 
the  other  five  dollars,  and  all  of  this  is  done  by  him,  knowing  that 
they  were  acting  in  ignorance  of  their  rights,  an  ignorance  which 
he  had  been  the  sole  instrument  in  producing.  They  rehed  upon 
him  for  information,  and  in  giving  it,  he  conceals  facts  which  he 
should  have  disclosed,  and  made  statements  which  the  evidence 
shows  not  to  have  been  true.     These  statements  must  have  been 
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made  with  the  design  of  defrauding  them,  and  they  relied  upon 
their  truth  when  he  made  them,  and  were  misled  and  induced  to 
make  these  conveyances.  His  conduct  in  the  whole  transaction 
seems  to  be  marked  with  a  want  of  good  faith.  When  he  under- 
took to  give  them  information  touching  their  rights,  he  should  have 
done  so  truly,  without  concealing  any  material  fact.  While  it 
might  be,  that  no  one  fact  in  the  case,  would  of  itself  and  unsup- 
ported by  other  circumstances,  be  sufficient  evidence  of  fraud,  all 
the  circumstances  when  taken  together,  induce  an  irresistible  con- 
viction that  the  ti*ansaction  was  fraudulent.  And  being  so,  the 
conveyances  thus  procured  were  void,  unless  subsequentl}^  ratified 
by  the  grantors.  And  in  this  case  we  find  no  evidence  of  such 
ratification.  But  on  the  contrary,  their  subsequent  conveyance  to 
complainant,  shows  that  they  regarded  these  conveyances  to  de- 
fendant as  having  no  binding  eifect. 

When  they  made  the  conveyance  to  complainant,  they,  as  far  as 
it  was  in  their  power,  by  their  own  acts,  disaffirmed  their  former 
conveyances  to  defendant.  And  by  the  latter  conveyance,  they 
transferred  to  complainant  all  the  rights  which  they  held  in  the 
property.  Before  it  was  made  they  had  the  equitable  title,  and  by 
-iip plying  to  a  court  of  chancery  could  have  compelled  defendant  to 
reconvey  to  them,  and  complainant  by  the  conveyance  to  him,  suc- 
ceeded to  the  same  rights.     Choteau  v.  Jones,  11  111.  E,.  300, 

In  cases  of  fraud,  whatever  shape  it  may  assume,  concealed  and 
disguised  as  it  may  be,  when  discovered,  equity  will  render  the 
transaction  void.  Fraud,  covin,  collusion  and  deceit,  are  often  used 
as  synoymous  terms,  and  it  is  said  in  whatever  shape  it  appears,  it 
is  always  odious  in  the  eye  of  the  law.  And  it  may  be  laid  down 
as  a  general  rule,  that  all  fraud  and  deceit,  by  which  a  person  is 
deprived  of  liis  rights,  renders  the  act  void.  And  courts  of  equity 
have  gone  so  far  as  to  hold,  that  if  an  instrument  bt:!  obtained  from 
persons  ignorant  of  their  rights,  but  whose  rights  are  known  to  the 
party  obtaining  the  instrument,  they  will  relieve,  even  though  no 
fraud  or  imposition  has  been  practiced. 

The  rule  as  stated  by  Chitty  in  his  work  on  Contracts,  p.  527,  is 

believed  to  be  recognized  as  correct  l^y  all  courts.     He  says,  "  Fraud 

avoids  a  contract  ab  initio,  both  at  law  and  in  equity,  whether  tbe 

object  be  to  deceive  the  public,  or  third  persons,  or  one  part}"  eu- 
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deavors  thereby  to  cheat  the  other.  For  the  law  will  not  sanction 
dishonest  views  and  practices,  by  enablmg  an  individual  to  acquire 
through  the  medium  of  his  deception,  any  right  or  interest."  And 
courts  of  equity  from  their  organization  and  large  powers,  in  cases 
of  fraud,  have  given  the  relief  which  wHl  do  complete  justice 
amongst  all  the  parties  in  interest.  And  in  cases  of  conveyances, 
obtained  by  fraud,  may  decree  that  they  may  be  canceled,  or  that 
the  party  holding  rmder  them  shall  convey  to  the  party  entitled  to 
the  property,  as  may  best  promote  justice  and  protect  the  rights  of 
the  parties. 

The  court  manifestly  has  jurisdiction  to  give  full  relief,  and  erred 
in  not  decreeing  the  relief  prayed  by  the  bill  and  established  b}-  the 
proofs.  The  decree  of  the  com-t  below  must  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  m  conformity  to 
this  opinion. 

Dec7'ee  reversed. 


WiLLAED  Hadlock,  Appellant,  v.  Samuel  Hadlock,  Appellee. 

APPEAL  FROM  TAZEWELL. 

A  verdict  in  ejectment,  which  finds  that  the  plaintiflF  is  the  ovmei-  of  the  land,  is 
sufficiently  explicit  as  to  title. 

Where  a  deed  has  been  obtained  surreptitiously  and  placed  upon  record  by  the 
grantee,  nothing  short  of  an  explicit  ratification  of  the  deed,  or  such  an  acqui- 
escence, after  a  knowledge  of  the  facts,  as  would  raise  a  presumption  of  express 
ratification,  can  give  it  vitality. 

Where  a  judgment  in  ejectment  does  not  award  the  plaintiff  possession  of  the  land, 
the  Circuit  Court  at  a  subsequent  term  may  correct  it,  or  the  Supreme  Court 
may  do  so  on  appeal. 

In  1856,  Samuel  Hadlock  commenced  this  suit  in  the  Circuit 
Court  of  Woodford  county,  for  certain  tracts  of  laud,  described  in 
the  declaration.  On  the  apphcation  of  appellant,  the  venue  in  the 
cause  was  changed  to  Tazewell  county,  where,  at  the  April  term, 
1858,  the  same  was  tried  by  jury,  and  a  verdict  and  judgment  ren- 
dered in  favor  of  appellee  ;  from  which  defendant  appealed  to  this 
com-t. 
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The  verdict  finds  the  "  defendant  guilty  of  withholding  the  prem- 
ises in  the  plaintiff's  declaration  mentioned,  and  that  the  plaintiff  is 
the  owner  thereof,  and  assesses  his  damages  at  one  cent ;  "'  and  the 
judgment  is,  "  It  is  therefore  ordered  and  adjudged  by  the  court, 
that  the  plaintiff  recover  of  the  said  defendant  the  damages  afore- 
said, and  the  costs  and  charges  by  him  about  his  suit  expended,  and 
that  execution  issue  therefor." 

Plaintiff  offered  a  deed  from  David  Hadlock  to  him,  dated 
January  16,  1856,  and  recorded  August  25,  1857,  for  the  land  in 
controversy. 

The  defendant  objected  to  said  deed,  but  it  was  admitted,  and 
defendant  excepted. 

The  plaintiff  next  offered  two  certificates,  which  are  as  follows ; 

"Pre.,  1834. 

Land  Office  at  Sprikgpxkld,  III., 
No.  13,444.  November  2,  1835. 

Received  from  David  Hadlock,  of  Tazewell  county,  Illinois,  the  sum  of  one 

hundred  dollars cents,  being  in  full  payment  for  the  W.  1-2  of  the  N.  W. 

quarter  of  section  No.  23,  in  township  No.  28  north,  of  range  No.  3  west  of  the 

thii'd  principal  mei-idian,  containing  eighty  acres  and hundreths  of  an  acre, 

at  Ihe  i-ate  of  f  1.25  per  acre. 
^00.  JOHN  TAYLOR,  Receiver." 

"  No.  19,253.  Land  Office  at  Springfield,  III., 

September  19,  1838. 
Received  from  David  Hadlock,  of  Tazewell  county,  Illinois,  the  sum  of  one 

hundred  dollars cents,  being  in  full  payment  for  the  E.  1-2  of  the  S.  "W. 

quarter  of  section  No.  14,  in  township  No.  28  north,  of  range  No.  3  west  of  the 

third  principal  meridian,  containing  eighty  acres  and  hundredths  of  an 

acre,  at  the  rate  of  $1.25  per  acre. 
$100.  JOHN  TAYLOR,  Receiver:' 

Benjamin  Tounger,  plaintiff's  witness,  testified  that  he  knew  the 
premises  ;  that  David  Hadlock  was  living  on  them  fifteen  er  sixteen 
years  ago  ;  was  in  possession  several  years  ;  don't  know  how  long ; 
that  he,  David,  was  in  possession  in  1849 — claiming  to  be  owner  ; 
supposed  he  remained  in  possession  till  1850  or  1851  ;  Willard 
then  moved  on  the  land,  and  is  now  in  possession  ;  did  not  under- 
stand he  went  on  as  a  tenant ;  has  l)een  there  since  1850  or  1851, 
claiming  to  be  the  owner  of  the  land. 

Defendant  then  p:ave  in  evidence  a  deed  from  David  Hadlock  to 
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him,  for  the  same  premises,  dated  February  4,  1850,  and  recorded 
February  12,  1852.  This  deed  was  read  without  objection,  and 
convej's  the  same  kind  described  in  the  plaintiff's  declaration. 

The  plaintiff  again  called  Benjamin  Tounger,  who  testified  as 
follows  :  I  wrote  the  deed  from  David  to  Willard  Hadlock ;  he 
then  resided  on  the  premises  ;  made  the  deed  at  David's  request ; 
Willard  was  there  when  it  was  acknowledged  ;  understood  it  was 
to  be  kept  in  old  man's  possession  until  his  death  ;  understood  so 
from  the  parties  when  the  deed  was  acknowledged  ;  I  handed  it  to 
Willard,  and  he  handed  it,  I  believe,  to  the  old  man,  who,  I  think, 
took  and  put  it  in  his  trunk ;  that  was  the  last  I  ever  saw  of  it 
until  I  saw  it  here  this  morning  ;  as  I  understood  it,  the  old  man 
was  dividing  his  laud  between  his  children,  and  gave  "Willard  this 
as  his  portion.  Don't  remember  anything  bemg  said  about  Wil- 
lard's  supporting  the  old  man  and  his  wife  ;  the  orchard  was 
reserved  to  the  old  man  as  long  as  he  chose  to  use  it.  (There  was 
no  consideration  paid  at  the  time  the  deed  was  made.)  There  was 
no  agreement  at  the  time  the  deed  was  made,  that  Willard  should 
support  the  old  man. 

The  evidence  m  parenthesis  was  objected  to,  and  exception  taken. 

James  Edwards,  called  by  plaintiff,  stated  :  Something  over  two 
years  since,  I  had  a  conversation  with  defendant,  at  his  house  ;  my 
wife  was  present ;  Willard  said  the  deed  from  David  to  him  was 
made  out  and  put  in  the  old  man's  trunk  ;  the  old  man  went  up  to 
Samuel  Hadlock's  and  was  then  taken  sick  with  erysipelas,  and  that 
while  he  was  sick,  he,  Willard,  took  the  deed  out  of  the  trunk  and 
got  it  recorded  ;  told  the  old  man  he  had  given  Benjamin  Hadlock 
all  his  property  to  support  him,  and  that  he  should  go  there  for  his 
maintenance,  that  he  would  not  support  him  any  longer  ;  that  the 
old  man  was  sick  at  Samuel's,  and  he  supposed  he  would  die. 

Mrs.  Edwards,  wife  of  James,  testified  to  the  same  facts,  and 
both  stated  they  were  on  a  visit  at  Willard  Hadlock's  at  the  time. 

PhiU;p  Denny,  called  by  plaintiff,  stated  ;  About  two  years  since, 
Willard  Hadlock  told  me  that  while  the  old  man  was  sick  at 
Samuel's  with  erysipelas,  he  had  taken  the  deed  from  his  trunk  and 
got  it  recorded. 

Mrs.  Denny,  plaintiff's  witness,  testified  the  same  as  her  husband. 

Benjamin  Hadlock,  called  by  defendant,  testified :  Some  time 
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after  the  12th  February,  1852,  David  Hadlock  told  me  that  he  had 
given  Willard  up  the  deed  for  the  laud,  and  that  he  had  got  it 
recorded ;  that  David,  the  old  man,  never  was  sick  at  Samuel's 
with  erysipelas,  but  that  he  was  sick  at  Willard's  with  that  disease 
in  March,  1852. 

Abner  Mundell,  William  Crank,  Tilton  Howard,  Thomas  PrUcheti, 
and  William  Dunn,  called  by  defendant,  testified  substantially  to 
the  same  admissions,  made  at  various  times  by  David  Hadlock,  as 
those  testified  to  by  Benjamin  Hadlock — and  all  of  which  were  said 
to  have  been  made  after  the  deed  was  recorded  ;  and  also  that  the 
old  man,  David,  never  was  sick  at  Samuel  Hadlock's,  but  was  sick 
at  Willard's  with  erysipelas  in  March,  1852. 

Francis  Sweet  and  Abial  Sweet,  called  by  defendant,  testified  : 
That  while  Willard  and  the  old  man  were  both  living  on  the  laud 
in  controversy,  they  went  to  the  old  man  for  some  hedge  plants  ; 
he  told  them  he  had  given  up  the  farm  to  Willard,  and  had  nothing 
to  do  with  them  ;  they  then  appHed  to  Willard. 

The  defendant  read  the  deposition  of  James  Wagner,  taken  by 
plaintifi".  In  this  deposition  the  witness  states  that  he  was  at  the 
house  of  Willard  and  David  about  1852  ;  that  he  saw  David  take 
the  deed  out  of  the  trunk  and  give  it  to  Willard,  and  tell  him  to 
take  it  and  do  as  he  pleased  with  it.  At  this  time  Willard  and  the 
old  man  were  livino;  on  the  land  together.  At  the  time  of  takino- 
the  deposition,  witness  thought  the  old  man  between  seventy-five 
and  eighty  years  old. 

David  Hadlock,  called  by  plaintiff,  testified  that  he  had  never 
told  Benjamin  Hadlock,  nor  any  other  person,  that  he  had  deliv- 
ered the  deed,  from  himself  to  Willard,  to  said  Willard  Hadlock. 

The  following  instructions  were  asked  by  the  plaintiff,  and  given 
by  the  court : 

"  4th.  If  the  jury  beheve  the  deed  was  taken  from  the  i^osses- 
siou  of  David  Hadlock  wrongfully  and  against  his  will,  and  placed 
upon  record,  the  jury  cannot  infer  a  ratification  of  the  deed  from 
the  mere  delay  of  David  Hadlock  to  prosecute  for  such  wrongful 
act,  unless  the  delay  is  so  long  as  to  bar  the  plaintiff  by  the  statute 
of  limitations." 

"  5th.  To  constitute  a  ratification  in  such  case,  it  is  uecessarj''  to 
show  a  full,  free,  and  positive  acknowledgment  by  David  Hadlock 
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that  he  had  ratified  and  confirmed  the  deed,  or  such  acts  on  liis 
part  as  are  equivalent  to  an  express  consent." 

Exceptions  were  taken  to  these  iiastructions. 

The  errors  assigned  are  : 

1.  Admitting  improper  and  rejecting  proper  evidence. 

2.  Entering  judgment  upon  the  verdict  of  the  jmy,  the  verdict 
not  finding  what  estate  appellee  had  in  the  premises. 

3.  Entering  judgment  for  damages  and  costs  only,  without  ren- 
dering any  judgment  for  the  possession. 

4.  In  giving  appellee's  4th  and  5th  instructions,  and  refusing  in- 
structions asked  by  appellant. 

5.  In  overruling  appellant's  motion  for  a  new  trial,  the  verdict 
being  ao;ainst  law  and  the  evidence. 

N.  H.  Purple,  for  Appellant. 

H.  M.  Wead,  for  Appellee. 

Caton,  C.  J.  It  has  been  repeatedly  decided  by  this  court,  that 
a  verdict  in  ejectment  which  finds  that  the  plaintiff  is  the  owner  of 
the  land,  is  sufficiently  explicit  as  to  the  plaintifi''s  title.  It  is 
equivalent  to  saying  that  he  ow as  the  entire  estate  in  the  land — 
the  fee  simple.     This  verdict  was  good. 

The  two  instructions,  to  the  giving  of  wliich,  exception  was  taken, 
we  think  were  correct.  Where  possession  of  a  deed,  which  has 
never  been  delivered,  has  been  surreptitiously  oljtained  and  placed 
upon  record  by  the  grantee,  nothing  short  of  an  explicit  ratifica- 
tion of  the  deed,  or  such  an  acquiescence,  after  a  knowledge  of  the 
facts,  as  would  raise  a  presumption  of  an  express  ratification,  could 
give  the  deed  vitality.  In  this  respect  it  would  stand  on  the  same 
footing  with  a  forged  deed.  If  the  party  relied  upon  the  statute 
of  limitations,  with  possession  under  the  deed,  nothuig  less  than  the 
period  required  by  the  statute  for  possession  would  do,  and  certainly 
no  less  possession  under  the  deed  with  the  knowledge  of  the  grantor, 
would  raise  the  presumption  of  ratification  ;  and  we  are  far  from 
expressing  the  opinion  that  that  possession  would  have  that  efiect, 
The  instructions  were  right. 

Upon  the  merits  of  the  case  we  do  not  hesitate  to  say,  that  we 
should  have  been  better  satisfied,  had  the  verdict  been  for  the  de- 
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fendant  below.  But  although  we  may  be  of  opinion  that  the  pre- 
ponderance of  the  evidence  was  against  the  verdict,  yet,  the  evidence 
was  very  conflicting,  and  there  was  an  abundance  to  support  the 
verdict,  although  we  think  there  was  much  against  it.  In  such  a 
case  it  is  not  our  province  to  distm-b  the  verdict.  We  shall  there- 
fore let  it  stand. 

The  judgment  is  no  doubt  incomplete  in  not  awarding  to  the 
plaintiff  the  possession  of  the  land.  But  the  court  could  at  a  sub- 
sequent term,  have  remedied  this  oversight  by  completing  it,  or 
this  court,  having  the  case  before  it,  may  do  the  same.  It  will  save 
costs  to  have  this  now  done.  The  judgment  will  be  affirmed,  and 
a  further  judgment  will  be  entered  here,  that  the  plaintiff  below 
recover  the  possession  of  the  premises. 

Judgme7it  affirmed. 


Augustus  W.  Thompson,  and  Robert  Coleman,  Plaintiffs  in 
Error,  v.  John  N.  Turner,  Defendant  in  Error. 

error  to  WINNEBAGO  COUNTY  COURT. 

A  judgment  by  default  may  be  rendered  against  a  defendant  regularly  served  with 
process  for  an  amount  greater  than  is  stated  in  the  summons,  if  within  the 
damages  claimed  by  the  declaration. 

An  amendment  of  the  summons  by  making  the  amount  claimed  by  it,  correspond 
with  the  Praecipe,  is  proper. 

Advantage  cannot  be  taken  on  error,  of  a  variance  between  the  wTit  and  declara- 
tion, when  the  parties  were  regularly  defaulted  in  the  court  below. 

This  was  an  action  of  assumpsit.  Tlie  priBcipe  was  filed  on  the 
26th  May,  1858,  praying  a  summons  in  damages  $600. 

On  the  same  day  a  summons  was  issued,  "  to  the  damage  of  the 
said  plaintiff,  as  he  says,  one  hundred  dollars."  The  declaration 
was  filed  on  the  26th  May,  containing  a  special  count  on  a  promis- 
sory note  for  $400,  and  also  the  common  counts — ad  damnum 
$600. 

The  summons  was  served  on  both  defendants,  on  the  27  th  of 
May. 
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The  defendants  did  not  appear. 

Their  default  was  taken  on  the  8th  of  June,  and  damages  as- 
sessed by  the  clerk,  at  $428.20,  for  which  judgment  was  rendered. 
At  the  same  term,  on  the  16th  of  June,  on  motion  of  the  plain- 
tiff, leave  was  granted  to  amend  the  summons  ;  but  it  was  not 
amended. 

The  errors  assigned  are  that  the  court  erred  in  rendering  judg- 
ment against  the  defendants  below,  for  a  greater  sum  than  was 
claimed  in  the  summons. 

That  the  court  erred  in  makins;  the  order  o;rantin2:  leave  to 
amend  the  summons,  without  notice  to  the  defendants  below. 

And  that  the  court  erred  in  rendering  judgment  in  said  cause. 

J.  L.  Loop,  for  Plaintiffs  in  Error. 

Breese,  J.  It  is  insisted  by  the  plaintiffs  in  error  that  a  judg- 
ment by  default,  the  defendants  not  appearing  although  duly 
served  with  process,  could  not  be  rendered  against  them  for  a 
greater  amomit  than  ia  claimed  in  the  summons.  No  authority 
is  cited  for  this  position,  and  the  doctrine  seems  to  be  that  the 
plaintiff's  declaration  is  the  limit  of  his  recovery.  He  can  recover 
no  more  damages  than  he  has  laid  in  his  declaration.  1  Ch. 
PL  339. 

The  praecipe  in  this  case  directed  the  clerk  to  issue  a  summons 
lajdng  the  damages  at  six  hundred  dollars.  Through  his  negli- 
gence, the  damages  claimed  in  the  summons  were  but  one  hundred 
dollars.  The  damages  in  the  declaration  were  laid  at  six  hundred 
dollars.  Here  was  a  variance  simply,  between  the  declaration  and 
summons,  of  which  the  defendants  might  have  availed,  they  having 
been  regularly  served  with  the  summons.  This  they  did  not  do, 
and  they  cannot  on  error,  take  advantage  of  this  variance. 

It  is  cured  hy  the  eleventh  section  of  the  statute  of  Amend- 
ments and  Jeofails  (Scates'  Comp.  252.)  There  has  been  a  writ 
and  service  regularly  issued  and  made,  and  we  hold  in  such  case, 
by  vu'tue  of  the  omnipotent  act  cited  above,  a  judgment  rendered 
under  such  circumstances,  where  no  greater  damages  are  recovered 
than  are  declared  for,  cannot  be  reversed  or  set  aside. 

The  court  below,  did  I'ight  to  allow  an  amendment  of  the  sum- 
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mons,  so  that  it  should  conform  to  the  prfecipe.     So  would  this 
court  allow  it  upon  appeal  or  wiit  of  error,  it  being  a  plain  mis- 
prision of  the  clerk.     Same  statute,  sees.  2  and  3,  ibid.  250. 
The  judgment  is  affirmed. 

Judgment  affit^med. 


Charles  Prescott  et  ux.,  Appellants,  v.  Joseph  W.  Fisher 
et  ah.  Appellees. 

APPEAL  PROM  COOK  COUNTY  COURT  OP  COMMON  PLEAS. 

The  records  of  a  court  in  which  a  suit  is  pending,  are  admissibe  as  evidence,  and 

prove  themselves. 
A  bill  filed  for  a  divorce,  is  to  be  taken  against  the  party  filing  it,  as  true.     The 

recitals  in  a  decree  are  conclusive  against  the  party  who  sought  it. 
A  deserted  wife  may  acquire  property  and  control  it  and  her  person,  and  may  be 

sued  as  a  fe'ine  sole,  and  if  divorced  and  again  marries,  her  husband  will  be 

jointly  liable  with  her  for  debts  contracted. 

The  declaration  of  plaintiffs  conists  of  three  counts  in  assumpsit, 
for  goods,  wares  and  merchandise,  sold  and  delivered  to  the  said 
Mary  A.  Prescott,  before  she  was  married  to  Charles  Prescott,  in 
the  year  1856,  charging  the  same  was  sold  and  delivered  to  hei 
while  she  was  o.feme  sole.     Damages  claimed,  $500. 

Defendants  plead  the  general  issue,  and  issue  was  joined. 

The  trial  was  before  a  jury,  and  had  in  said  court,  J.  M.  Wilson"^ 
Judge,  January,  1859. 

Robert  Rae  testified,  that  he  had  been  one  of  the  attornej^s  in  this 
cause  ;  that  he  called  upon  Prescott  and  wife,  and  presented  two 
bills  for  millinery  goods  which  Mrs.  Prescott  had  purchased  oi 
plaintiffs,  and  Mrs.  Prescott  admitted  she  had  purchased  the  arti- 
cles in  the  bill  mentioned,  and  that  upon  the  first  bill  there  was  a 
balance  of  $309.50  due  to  plaintifl's,  and  the  second  bill  she  ad- 
mitted was  correct,  and  that  slie  had  received  the  goods  therein 
mentioned.  And  Charles  Prescott,  the  defendant,  promised  to  pay 
m  one  month  thereafter.  But  he  failed  to  pay  either  of  the  bills ' 
That  Mrs.  Prescott  had  been  engaged,  both  before  and  since  her 
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marriage  with  Prescott,  in  the  milliueiy  business.  That  they  were 
married  shortly  after  the  first  bill  of  goods  was  purchased,  during 
the  3'ear  1857,  and  that  she  was  known  as  Mrs.  Lloyd  previous  to 
her  marriao-e  with  Prescott. 

A  witness  testified  that  she  was  present  at  the  marriage  of  Mrs. 
Prescott,  one  of  the  defendants,  when  she  married  Bartholomew  F. 
Lloyd,  in  England.  That  Mr.  Lloyd  was  still  living  ;  went  to 
California  in  1852. 

Another  witness  testified,  that  he  knew  Lloyd,  and  that  he  and 
Mrs.  Prescott  lived  as  man  and  wife,  and  were-  regarded  as  such  in 
this  city.  They  carried  on  milUuery  business.  Lloyd  went  to 
Cahfornia  in  1852.  It  was  publicly  and  well  known  when  he  left, 
and  where  he  was  going  ;  Lloyd  left  his  business  and  what  he  had 
with  the  defendant,  Mrs.  Prescott,  and  she  carried  on  the  business 
after  he  left. 

The  plaintiffs  below  then  took  from  the  files  of  the  Cook  County 
Court  of  Common  Pleas,  papers,  purportmg  to  be  a  petition  for  a 
divorce,  and  also  a  decree,  and  introduced  and  read  the  same  in 
evidence  without  other  proof,  (both  of  which  respectively  were  ob- 
jected to,  and  objections  were  overruled,)  in  which,  the  petitioner, 
Mrs.  Lloyd,  (Mrs.  Prescott,)  stated  she  was  married  in  1833,  in 
England,  to  B.  F.  Lloyd ;  lived  with  him  there  and  then  until 
1852,  when  she  charges  that  he  deserted  her,  and  has  not  hved  with 
her  since. 

The  petition  also  charges  against  said  B.  F.  Lloyd,  that  she  was 
in  equit}^  the  owner  of  the  property  she  had  then  on  hand,  as  she 
had  to  support  three  children,  and  had  commenced  the  said  busi- 
ness in  1852,  (the  time  as  then  alleged  of  the  desertion,)  and  had 
carried  on  the  millinery  business  since. 

The  petition  then  alleges  that  Mrs.  Lloyd  had  three  lots,  stock, 
household  furniture,  etc.,  except  a  piano,  which  was  owned  by  her 
said  husband,  Lloyd. 

Asl«  a  decree  of  divorce,  and  that  the  property  be  declared  hers. 

The  paper  purporting  to  be  the  decree,  decreed  a  divorce,  and 
that  this  property  be  hers,  and  she  have  the  care  and  custody  of 
the  children,  and  recites  the  desertion  for  two  years. 

Defendants  then  called  a  witness,  who  stated  that  he  knew  Mr. 
Lloyd.  When  he  left  for  California,  he  sold  his  stock  of  stationery 
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to  liim  for  the  sum  of  four  hundred  dollars,  which  he  paid  to  Mrs. 
Prescott,  his  wife,  thereafter,  in  four  installments. 

Cause  was  submitted  to  the  jury,  under  the  following  instructions 
on  the  part  of  the  plaintiff,  both  of  which  were  objected  to  by  de- 
fendant : 

1st.  That  if  the  jury  believe,  from  the  evidence,  that  the  afore- 
said Mary  Ann  Lloyd  was,  at  the  time  the  plaintiffs'  debt  was  con- 
tracted, trading,  and  that  her  husband  had  before  that  time, 
permanently  deserted  her,  and  afterwards  intermarried  with  the 
defendant,  Charles  Prescott,  then  said  defendants  are  liable  for 
whatever  you,  the  jury,  find  due  the  plaintiffs  upon  said  account. 

2nd.  That  if  the  jury  beheve  that  the  defendants  admitted  there 
was  due  and  unjiaid  the  plaintiffs,  the  sum  of  $425,  and  refused  to 
pay  the  same  for  and  on  account  of  goods  sold  and  delivered  by 
plaintiffs  to  defendant's  wife,  whilst  a  trader,  and  doing  business 
after  she  was  permanently  deserted  by  her  first  husband,  at  her 
special  instance  and  request,  then  the  plaintiffs  are  entitled  to 
recover. 

Defendants'  instruction,  which  was  refused  : 

4th.  If  the  jury  beheve  that  she  was  a  married  woman  at  the 
time  the  account,  or  au}^  part  of  it,  accrued,  then  the  plaintiffs  can- 
not recover,  although  if  she  traded  after  her  husband  had  abandoned 
her,  she  might  be  sued  as  a,  feme  sole,  but  no  action  can  be  main- 
tained against  her  and  Prescott. 

Verdict  for  plaintiffs,  $425. 

Defendants  filed  their  motion  for  a  new  trial,  because  the  verdict 
was  contrary  to  law  and  evidence,  and  the  court  had  erred  in  over- 
ruling defendants'  objections  and  exceptions  above  mentioned. 
Motion  overruled. 

Judgment  entered  for  $425,  and  a  remittitur  entered,  of  $115. 

A.  Gakrison  and  S.  M.  Felkeb,  for  Appellants. 

Grow  &  Stores,  for  Appellees. 

Breese,    J.     The   papers    in    the    divorce    case  of  Lloyd    v. 
Lloyd,  in  which    the   present    defendant,  then  Mrs.  Lloyd,  was 
complainant,  were  files  of  the  court  in  which  the  present  action 
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against  her  and  her  present  husband  was  tried,  and  were  prop- 
erly admissible  in  evidence  without  any  proof — they  proved  them- 
selves. The  bill  she  filed  for  a  divorce,  is  to  be  taken,  as  an  admis- 
sion by  her  of  the  facts  therein  stated,  and  consequently,  evidence 
ygaiiLst  her  in  this  suit,  and  constitute  an  estoppel  of  record.  2 
Smith's  Leading  Cases,  687,  and  the  cases  there  cited.  It  is  not 
now  in  her  power,  nor  in  that  of  her  co-defendant,  her  present  hus- 
band, to  deny  them.  It  is  there  admitted  by  her  that  her  husband 
abandoned  her  without  cause  and  failed  to  make  a  suitable  provi- 
sion for  her,  and  that  she  carried  on  busmess  as  a  sole  trader  whilst 
thus  deserted. 

This  court  has  held  in  the  case  of  Love  v.  Moynehan,  16  111.  R. 
277,  that  in  such  case,  the  deserted  wife  may  acquk-e  property, 
control  it  and  her  person,  contract,  sue  and  be  sued  as  a  feme  sole. 
For  her  contracts  thus  made,  her  present  husband  is  responsible 
jointly  with  her.  1  Ch.  PL  65  ;  Angel  v.  Felton,  8  J.  R.  149  ; 
Gage  v.  Reed  et  al,  15  ib.  403  ;   7  T.  R.  348. 

Her  status  is  no  longer  an  open  question.  The  decree  of  the 
court  establishes  that  beyond  all  future  controversy,  and  must  be 
conclusive.  The  great  and  general  principle  is,  that  a  record  of  the 
proceedings  and  judgment  of  a  court  of  competent  jurisdiction  is 
conclusive  evidence  of  the  facts  appearing  therein,  and  this  whether 
the  status,  rights  or  property  of  parties  be  involved,  and  cannot  be 
attacked  or  questioned  in  a  collateral  manner.  The  decree  is  com- 
petent evidence  in  any  action,  no  matter  who  may  be  the  parties, 
and  the  recitals  in  it,  are  conclusive  of  the  facts  sought  to  be  estab- 
lished in  this  suit. 

The  instructions  given  for  the  plaintiffs  were  based  on  the  princi- 
ples we  here  announce,  and  were  correct.  The  fourth  instruction 
being  the  converse  of  these  propositions,  asked  by  the  defendants, 
was  properly  refused.    The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Michael  Diversy,  Appellant,  v.  Adolph  Loeb,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OP  COMMON  PLEAS. 

An  accommodation  acceptor  of  a  bill,  cannot  set  up  as  a  defense,  that  he  never 
received  any  consideration. 

This  was  an  action  of  assumpsit,  brought  to  the  Cook  County 
Court  of  Common  Pleas. 

The  plaintiff  declared  upon  a  bill  of  exchange,  dated  the  3rd  day 
of  December,  A.  D.  1857,  for  five  hmidred  dollars,  drawn  by  S. 
D.  LaRue,  upon  the  defendant,  Diversey,  at  three  months,  payable 
to  the  order  of  the  drawer,  at  the  office  of  Greenbaum  &  Brothers, 
Chicago  ;  and  also  upon  the  common  money  counts. 

The  defendant  pleaded  to  the  declaration  the  general  issue,  and 
to  the  count  upon  the  said  bill  the  following  plea  of  want  of  con- 
sideration : 

And  for  a  further  plea  in  this  behalf,  as  to  the  first  count  in  said 
declaration,  said  defendant  says  actio  non,  because  he  says  that  he 
accepted  the  said  bill  of  exchange  in  said  count  mentioned,  without 
any  good,  valuable  or  sufficient  consideration  therefor,  which  was 
well  known  to  the  said  plaintifi"  at  the  time  he  received  the  said 
bill,  to  wit,  at  Chicago  aforesaid.  And  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment,  etc. 

To  this  plea  the  plaintifi"  demurred  generally,  and  the  court,  J. 
M.  Wilson,  Judgfe,  sustained  the  demm-rer,  and  rendered  judg- 
ment in  favor  of  said  Adolph  Loeb,  for  the  sum  of  five  hundied 
and  twenty-three  dollars  and  twenty-five  cents. 

The  defendant  prayed  an  appeal,  which  was  allowed. 

The  decision  of  the  court  in  sustaimng  the  said  demurrer  is  as- 
signed for  error. 

ScATES,  McAllister  &  Jewett,  for  Appellant. 

B.  S.  Morris,  for  Appellee. 

Walker,  J.  An  accommodation  acceptor,  like  a  surety  on  a 
promissory  note,  cannot  be  heard  to  say  that  there  was  no  consid- 
eration received  by  him.     That  such  acceptance  or  indorsement  as 
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surety,  gives  the  paper  of  the  drawer  of  a  bill,  or  the  principal  in 
a  note,  credit  with  the  person  to  whom  the  bill  is  negotiated,  or  to 
whom  the  note  is  drawn,  is  a  sufficient  consideration  to  bind  the 
acceptor  of  the  bill,  or  the  surety  on  the  note.  It  is  usually  the 
credit  of  the  acceptor  or  surety,  that  enables  the  drawer  or  maker 
to  procure  money  or  property  on  the  instrument,  and  it  would  be 
unjust  to  permit  the  acceptor  or  surety  to  avoid  payment  because 
he  had  not  himself  received  the  consideration  for  which  it  was  siven, 
but  had  enabled  another  to  procure  it,  who  could  not  have  done  so 
without  his  indorsement.  And  the  fact  that  the  person  receiving 
the  instrument  knew  that  he  was  an  accommodation  acceptor,  can 
make  no  difference,  as  he  had  put  his  name  on  the  paper,  and  sent 
it  into  the  world,  and  thereby  given  it  credit,  which  may  have  alone 
rendered  it  valuable  in  the  market.  If  the  holder  gives  a  bonajide 
consideration  for  it,  he  has  a  right  to  recover  against  the  accommo- 
dation acceptor,  whether  he  got  the  money  for  which  it  was  nego- 
tiated or  not.  Edw.  on  Bills,  316  ;  3  Esp.  R.  46.  This  is  kno-svn 
and  acted  upon  in  the  commercial  world,  it  is  believed  almost  with- 
oui;  exception,  as  well  as  by  most  of  the  legal  profession. 

In  this  case,  there  is  nothing  disclosed  by  the  record,  such  as 
fraud,  payment,  or  any  other  fact  which  would  authorize  a  comi; 
to  decide  in  favor  of  appellant,  but  the  law  and  facts  are  clearly 
with  the  appellee,  and  in  the  absence  of  any  eiTor  in  the  record  the 
judgment  of  the  comi;  below  must  be  affirmed. 

Judgment  affirmed. 


John  Hathorn  and  Loren  Heath,  Plaintiffs  in  Error,  v. 
Seth  Lewis,  Defendant  in  Error. 

ERROR  TO  KAJSTE. 

A  chattel  mortorage  which  is  good  as  to  the  parties  executing  it,  will  hold,  as  to 
third  partiec  who  purchase  with  knowledge  ;  such  purchasers  not  considered  aa 
bona  fide.     The  purchasers  acquii-e  only  the  right  of  redemption. 

This  suit  was  commenced  by  defendant  in  error,  by  writ  of  re- 
'■(levin,  and  tried  at  the  January  term  of  the  Kane  countv  Circuit 
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Court  for  1858,  I.  G.  Wilson,  Judge,  presidiug,  and  a  jury,  and 
resulted  in  a  verdict  for  the  defendant  in  error.  The  property  re- 
plevied  was  a  quantity  of  goods  in  a  store. 

On  the  trial  below,  the  plaintiff  offered  in  evidence  a  chatte] 
mortgage,  in  the  words  and  figures  following,  to  wit : 

This  Indenture,  Made  this  twenty-thii-d  day  of  October,  1857,  between  George 
W.  Alexander,  party  of  the  first  part,  of  the  town  of  Virgil,  county  of  Kane,  and 
State  of  Illinois,  and  Seth  Lewis,  of  the  town  of  Virgil,  same  county  and  State 
aforesaid,  party  of  the  second  part, 

Witnesseth,  that  the  said  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  ten  dollars  in  hand  paid,  received  by  the  said  party  of  the  second  part,  do 
grant,  bai-gain,  and  sell  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
the  following  goods  and  chattels,  to  wit :  All  the  goods  of  every  kind  and  quality, 
prints,  clothing,  drugs,  groceries,  medicines,  ready-made  clothing,  dry  goods,  hard- 
ware, crockery,  and  all  and  singular  every  article  and  articles  in  said  store,  for- 
merly owned  by  Seth  Lewis,  and  situated  on  block  two,  and  lot  four,  in  Lodi, 
Kane  county,  Illinois.  Also,  all  the  goods  and  materials  of  every  kind  and  de- 
scription, belonging  lo  said  mortgagor  in  said  store,  during  the  continuance  of 
this  mortgage.  Also,  all  accounts  and  notes,  book  accounts,  and  indebtedness  or 
debt  of  any  individual  or  individuals  in  favor  of  said  mortgagor,  sole  and  belong- 
ing to  the  pai-ty  of  the  second  pai't ;  also,  all  the  goods  which  may  be  in  said  store 
at  the  time  when  this  mortgage  shall  be  due  and  payable.  One  span  of  horses, 
color  bay,  medium  size,  black  mane  and  tail,  about  eight  years  old.  Also,  -one 
horse  power,  and  planing  machine,  tenoning  machine,  circular  saw,  upright  saw, 
and  all  machinery,  belonging  to  said  plaining  mill,  and  machine  shop,  situate 
in  said  shops,  or  attached  thereto,  being  in  Lodi,  on  the  north  side  of  railroad 
track,  between  the  residence  of  John  Pickett,  and  the  warehouse,  owned  by  Solo- 
mon White,  Kane  county.  State  of  Illinois.  To  have  and  to  hold,  all  and  singular 
the  goods  and  chattels,  hereinbefore  granted,  bargained,  and  sold  unto  the  said 
party  of  the  second  pai-t  forever,  said  goods  and  chattels  now  remaining  and  con- 
tinuing in  the  possession  of  the  said  party  of  the  first  part,  in  the  said  town  ol 
Virgil.  Provided  always,  and  these  presents  are  upon  these  express  conditions, 
•liat  if  the  party  of  the  first  part,  shall  and  do  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  party  of  the  second  part,  the  sum  of  two  thousand  six  hundred 
and  thirty-seven  dollars  and  forty-five  cents,  payable  as  follows  :  One  note  due 
and  payable  on  the  9th  of  November,  1857,  $315.38-100  dollars  ;  one  of  two  hun- 
dred and  forty-six  dollars,  payable  26th  day  of  November,  A.  D.  1857  ;  one  of  one 
hundred  and  eighty-foiu-  dollai-s  81-100,  payable  December  fifth,  A.  D.  1857 ;  one 
hundi'ed  and  fifty-two  dollars  and  sixty-four  cents,  jiayable  January  nineteenth, 
A.  D.  1858 ;  one  hundred  sixteen  dollars  38-100,  payable  January  eighth,  A.  D, 
1858  ;  five  hundred  and  forty-two  dollars  50-100,  payable  March  8th,  A.  D.  1858  ; 
five  hundred  forty-nine  dollars  29-100,  payable  March  17th,  1858 ;  four  hundred 
and  four  dollars  24-100,  payable  21st  day  of  March,  A.  D.  1858 ;  one  hundred 
fouiteeri  dollars  88-100,  payable  fifth  day  of  April,  A.  D.  1858  ;  then  these  presents 
and  every  matter  herein  contained,  shall  cease  and  be  null  and  void.  But  in  case 
default  shall  be  made  in  the  payment  of  said  sum  of  money  above  mentioned,  at 
the  time  above  limited  for  the  payment  of  the  same,  or  any  part  thereof,  it  shall 
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and  may  be  lawful  for  the  said  party  of  the  second  part,  to  take  possession  of  the 
said  goods  and  chattels,  wherever  the  same  shall  be,  and  to  sell  and  dispose  of 
the  same  for  the  best  price  which  can  be  obtained  therefor,  at  public  vendue,  or 
otherwise  (giving  six  days'  notice  to  the  said  party  of  the  first  part,  of  the  time 
and  i:)]ace  of  such  sale,)  and  out  of  the  money  to  arise  by  such  sale  thereof,  to 
retain  the  said  stun  of  money  above  mentioned,  and  all  charges  for  keeping  said 
property,  and  of  such  sale  (if  so  much  there  shall  be),  rendering  the  sm'plus  money 
(if  any  there  shall  be)  to  the  said  party  of  the  fii'st  part.  And  it  is  hereby  agi'eed 
by  and  between  the  said  parties,  that  in  case  the  said  party  of  the  first  part,  shall 
Bell,  assign,  or  dispose  of,  or  attempt  to  sell,  assigTi,  or  dispose  of  any  of  said  goods 
and  chattels,  or  remove,  or  attempt  to  remove,  from  said  county,  any  of  said  goods 
and  chattels,  or  if  the  same  shall  be  levied  upon,  or  seized  by  virtue  of  any  exe- 
cution, WTit,  or  attachment,  or  other  process,  against  the  said  party  of  the  first 
part,  it  shall  and  may  be  la%vful  for  the  said  party  of  the  second  part,  to  take  pos- 
session of  the  said  goods  and  chattels,  and  sell  the  same,  in  the  payment  of  the  said 
sum  of  money,  above  mentioned,  in  the  manner  aforesaid. 

In  witness  whereof,  the  said  party  of  the  fii'st  part,  has  hereunto  set  his  hand 
and  seal,  the  day  and  year  first  above  written. 

G.  W.  ALEXANDER,     [seal] 

State  of  Illinois,  ) 
Kane  cotiutt.      5      This  mortgage  was  acknowledged  before  me,  by  George 
W.  Alexander,  this  22nd  day  of  October,  A.  D.  1S57. 

E.  P.  Robertsok,  J.  P. 
Filed  for  record,  October  24th,  A.  D.  1857,  at  4  o'clock,  p.  m. 

To  the  offering  of  which  chattel  mortgage,  in  evidence,  the  de- 
fendants objected.     Objection  overruled. 

The  plamtiff  offered  as  a  witness,  E.  P.  Robertson,  who  testified 
that  he  was  a  justice  of  the  peace,  in  Virgil,  in  October  last.  This 
mortgage  was  acknowledged  before  me.  I  have  no  means  of  know- 
ing whether  it  was  executed  before  the  acknowledgment.  Alex- 
ander signed  it  before  me.     It  was  filled  up  at  the  time  I  first  faw  it. 

Jacob  M.  Ai-mstrong.  I  know  the  parties  to  this  suit.  I  have 
lived  in  Lodi  two  years.  I  know  the  store  and  goods  mentioned 
m  morto-aoje.  Am  clerk  for  Lewis.  Lewis  sold  the  goods  men- 
tioned  in  mortffao;e  to  George  W.  Alexander  about  the  22nd  of 
October  last.  I  was  present  at  the  time  of  the  replevy.  Same 
goods  replevied  as  covered  by  mortgage.  I  heard  of  the  sale  by 
Alexander  to  the  defendants.  I  Avas  present  when  demand  was 
made  by  Lewis  of  the  defendants  for  the  goods.  It  was  about  the 
6th  or  7th  of  December,  on  Wednesday,  some  three  days  after  the 
sale  to  defendants.  James  Lewis  and  myself  were  with  Seth  Lewis 
Mr.  Seth  Lewis  came  in  and  asked  John  Hathornif  he  had  bought 
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the  ooods  of  Alexander.  He  said  he  had.  He  then  asked  if  he 
linew  that  he  had  a  mortgage.  He  rephed  that  his  brother  had 
been  to  Geneva,  and  his  lawyer,  Mr  Mayborne,  said  the  mortgage 
was  not  good.  Lewis  demanded  possession.  Hathom  said,  you 
'svill  have  to  get  it  by  law,  and  the  extent  of  the  law.  It  was  a 
very  short  time  before  that  he  had  heard  of  it.  That  Alexander 
and  defendant  Hathorn  were  going  in  partners — that  Hathorn 
heard  of  the  mortgage  and  took  in  Heath. 

1  had  been  clerk  for  Lewis.  I  owned  the  store  when  the  sale 
was  made  to  Alexander.  The  sale  was  on  the  22nd  day  of  Octo- 
ber, 1857.  Alexander  went  into  immediate  possession.  Defend- 
ant Heath  was  his  clerk.  Alexander  commenced  selling  goods  at 
once,  and  kept  right  on  selling  like  any  other  store,  until  sale  to 
defendants.     Plaintiif  Lewis  was  in  and  about  all  the  time. 

Stipulation  between  the  parties  : 

"It  is  stipulated  and  agreed,  that  the  notes  mentioned  m  the 
chattel  mortgage  from  G.  W.  Alexander  to  said  Lems,  dated 
October  23,  1857,  were  notes  given  by  said  Lewis  and  said  Alex- 
ander, for  goods,  purchased  by  said  Lewis  before  he  sold  out  to 
said  Alexander,  and  were  the  same  as  mortgaged  and  in  the  store 
at  Lodi,  at  time  of  the  making  said  mortgage,  and  that  said  Lewis 
was  held  as  security  on  the  same,  and  that  Alexander  has  not  paid 
said  notes,  and  are  the  same  notes  as  the  notes  described  in  the 
mortgage,  and  are  given  to  pay  the  indebtedness  originally  con- 
tracted for  said  goods,  mentioned  in  the  mortgage.  This  stipula- 
lation  to  be  used  in  each  of  the  cases  above  entitled.  Geneva, 
February  8th,  1858." 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $425. 

Plaintiff  remitted  the  $425  damages.  Coui-t  overruled  motion 
of  defendants  for  a  new  trial. 

Mayborne  &  Smith,  for  Plaintiffs  in  Error. 

W.  B.  Plato,  A.  Herrington,  and  B.  C.  Cook,  for  Defendant 
in  Error. 

Breese,  J.     Alexander  had  purchased  the  goods  taken  on  the 
writ  of  replevin,  of  Seth  Lewis,  plaintiff  in  the  action,  and  executed 
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to  Lewis  a  chattel  mortgage  in  due  form,  to  secm-e  the  payment  of 
the  notes  which  he  had  o-iven  to  Lewis  for  the  o-oods.  The  mort- 
gage  stipulates,  that  they  should  remain  in  Alexander's  possession, 
in  the  same  store  in  which  they  were  when  Lewis  sold  them  to  him, 
and  it  then  provides  that  "  in  case  the  said  party  of  the  first  part 
(Alexander),  shall  sell,  assign  or  dispose  of,  or  attempt  to  sell,  as- 
bign  or  dispose  of  any  of  said  goods  and  chattels,  or  remove  or 
attempt  to  remove  from  said  county,  any  of  said  goods  and  chattels, 
or  if  the  same  shall  be  levied  npon  or  seized  by  virtue  of  any  exe- 
cution, writ  or  attachment,  or  other  process  against  the  said  party 
of  the  first  part,  it  shall  and  may  be  lawful  for  the  said  party  of  the 
second  part  (Lewis),  to  take  possession  of  the  said  goods  and 
chattels,  and  sell  the  same  m  the  payment  of  the  said  sum  of  money 
above  mentioned  in  the  manner  aforesaid,"  that  is,  at  public  vendue 
or  otherwise,  after  six  daj's'  notice  to  Alexander. 

The  plaintiff  in  error,  bought  the  goods  of  Alexander,  -with  full 
notice  of  this  morto'ao-e,  and  below  their  value. 

The  morto-ao-e  was  executed  in  ffood  faith,  and  seems  liable  to 
none  of  the  objections  made  to  it,  by  the  counsel  for  the  plaintiff 
in  error.  But  if  it  were  so  liable,  if  the  mortgage  was  not  properly 
acknowledged  and  a  proper  entry  made  on  the  justice's  docket, — 
if  it  does  not  provide  that  the  possession  of  the  property  shall  re- 
main with  the  mortgagor,  and  if  such  possession  did  remain  with 
him  contrary  to  the  provisions  of  the  mortgage,  still,  the  mortgage 
is  good  as  between  the  parties  to  it,  and  as  to  all  persons,  except 
creditors  and  bona  fide  purchasers. 

The  facts  show,  that  when  they  purchased  the  goods  of  Alex- 
ander, he  expressly  told  them  they  were  subject  tto  this  mortgage, 
and  they  took  the  title  subordinate  to  the  mortgage.  They  ac- 
quired then,  the  right  of  redemption  only,  as  that  was  all  the  claim 
Alexander  then  had,  the  mortgage  being  valid  as  between  hun  and 
Lewis,  and  Hathorn  and  Lewis  by  the  purchase  stood  in  Alexander's 
shoes,  and  were  not  bona  fide  purchasers,  in  the  sense  we  under- 
stand that  relation.  They  pm-chased  simply,  the  right  of  Alexan- 
der, which  was  the  right  of  redemption,  and  nothiug  more. 

But  we  see  nothing  defective  in  the  mortgage,  either  m  form  or 
substance,  and  Lewis  had  the  right  to  assert  his  claim  under  it. 
The  facts  iehow  that  onlv  the  old  goods  which  Le^^is  had  sold  to 
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Alexander,  were  repleAaed.  We  do  not  see  any  error  in  admitting 
evidence,  or  in  giving  or  refusing  the  instructions  complained  of, 
and  the  evidence  fully  sustains  the  finding  of  the  jury.  The  judg- 
ment must  be  affirmed. 

Judgment  affii'med. 


The  Galena  and  Chicago  Union  Railroad  Company,  Appel- 
lant, V.  Amelia  Pound  et  al.,  Appellees. 

appeal  from  KANE. 

In  an  action  of  trespass  against  a  railroad  company,  for  the  use  of  a  right  of  way, 
the  proceedings  of  the  company  procuring  the  condemnation,  are  competent 
evidence,  and  are  not  to  be  impeached  collaterally.  AU  presumptions  are-  in 
favor  of  the  regularity  of  the  proceeding. 

The  service  of  the  preliminary  notice,  was  a  question  in  the  proceeding,  and  if 
then  adjudicated,  cannot  be  attacked  indirectly. 

The  same  land  sought  to  be  condemned,  must  be  described  in  the  orders  and  judg- 
ment of  the  person  who  condemns. 

This  was  an  action  of  trespass  quai^e  clausum  f regit,  in  the  Kane 
Circuit  court. 

The  declaration  contains  two  counts,  and  alleges  divers  trespasses, 
which  were,  in  substance,  that  the  appellant  constructed  a  part 
of  its  railroad  through  the  close  described.  The  damages  are  laid 
at  $2,000. 

There  was  a  plea  of  not  guilty,  with  a  stipulation,  that  the  de- 
fendants in  the  court  below,  should  be  allowed  to  give  in  evidence 
upon  the  trial  of  the  cause,  any  and  all  matters  of  defense  that 
would  be  proper  if  specially  pleaded. 

At  the  May  term,  1857,  of  the  court,  Manierre,  Judge,  pre- 
siding, there  was  a  trial,  which  resulted  in  a  verdict  and  judgment 
against  the  appellant  for  the  sum  of  $650. 

Adin  Mann  testified  as  follows  :  I  am  county  surveyor  ;  I  know 
where  the  Bennett  place  is  ;  it  is  on  the  east  side  of  the  river  ;  it 
is  the  place  that  was  deeded  from  German  to  the  heirs  of  Comfort 
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Benuett ;  the  laad  is  a  part  of  the  uorth-west  quarter  of  section 
12,  and  part  of  the  north-east  and  north-west  quarter  of  section  11, 
township  39,  range  8,  in  Geneva,  Kane  county  ;  there  is  a  raih-oad 
runnmg  through  the  land  ;  it  enters  east  side  of  the  farm,  twenty 
chains  from  north-east  corner,  and  runs  across  it  in  nearly  a  west- 
erly direction  ;  it  is  the  Galena  and  Cliicago  Union  Railroad,  air 
line  ;  there  are  about  nine  j^^  acres  includetl  in  the  railroad  fence  ; 
there  is  a  cut,  an  excavation  through  the  central  part  of  the  farm. 
The  depth  of  it  is  about  ten  feet  in  the  deepest  part ;  the  house  on 
the  farm  is  about  opposite  to  the  cut,  and  pretty  near  it :  the  earth 
taken  out  of  the  cut  is  on  the  north  side  of  the  track  ;  there  is 
some  on  the  south  ;  it  remains  as  it  was  dropped  from  the  cart ;  it 
is  piled  in  a  strip,  in  some  places  the  dirt  is  thrown  on  the  farm 
beyond  the  railroad  fence  ;  it  is  one  hundred  feet  between  the 
fences  ;  one  pile  ran  out  about  two  rods  ;  the  narrow  part  is  ten 
or  twelve  feet  wide  ;  there  are  other  places  where  it  is  thrown  be- 
yond the  fence  ;  the  soil  is  gravel ;  the  height  of  it  is  two  or  three 
feet ;  the  rut  of  the  road  is  a  slight  embankment  through  the 
farm  ;  the  house  is  not  far  from  the  woods  ;  it  is  quite  near  to  the 
bushes.  There  is  an  orchard  west  of  the  house  :  the  house  is  j)er- 
haps  ten  rods  from  the  road,  crossing  over  the  road  from  one  part 
of  the  farm  to  the  other ;  the  barn  is  not  far  from  the  house ; 
south  from  the  house,  and  a  little  west  of  the  centre  of  the  cut ; 
the  cut  is  not  far  from  nine  hundred  feet  in  length  ;  on  north  side 
of  fence,  the  dirt  is  thro-svn  about  a  rod  from  fence,  for  twenty  rods. 
The  soil  is  a  mixtm-e  of  clay  and  gravel. 

The  witness  on  his  cross-examination  testified  :  That  the  house  is 
opposite  the  cut ;  the  cut  is  near  the  west  side  of  the  farm  as  a 
whole  ;  I  know  where  the  east  line  of  the  farm  is  ;  it  is  prairie  on 
the  east  side,  and  timber  on  the  west  end.  One-fourth  part  of 
distance  run  through  by  road  is  timber  or  bush,  mostly  cut  off,  and 
the  rest  is  prairie  ;  three-fourths  of  the  distance  is  prakie  ;  the  cut 
is  partly  on  fields  and  runs  mto  the  timber.  The  timber  extends 
fm-ther  east  on  the  north  side  of  the  track  ;  the  timber  extends 
quite  a  distance  along  the  cut ;  in  going  east,  I  think  the  timber 
extends  back  before  you  leave  the  cut. 

I  know  where  the  old  house  is,  it  is  east  of  the  crossing  about 
forty  rods  ;  I  saw  but  one  crossing  ;  there  is  another  crossmg  near 
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the  farm,  I  measured  the  distance  between  the  railroad  fences 
west  of  the  house  ;  I  did  not  see  any  dirt  on  the  west  side  of  the 
house.  The  cut  begins  and  ends  on  the  farm  ;  after  you  leave  the 
cut  it  is  prairie  and  slight  fill  ;  towards  the  east  end  there  is  a 
.slight  cut  again  ;  after  leaving  the  farm  there  is  a  slight  fill,  then  a 
cut  again  ;  cut  is  ten  feet,  not  including  spoil.  The  railroad  fences 
are  one  hundred  feet  apart,  the  line  of  the  road  is  the  centre ;  in 
the  deepest  part  of  the  cut  the  fence  is  thrown  back  farther  than 
one  hundred  feet.  In  the  highest  part  on  the  north  side  of  the  cut, 
the  dirt  is  thrown  more  than  forty  feet  beyond  the  fence,  and  fifty 
feet  from  the  centre  of  the  road.  I  did  not  measure  where  the 
fence  was  thrown  back  ;  at  the  deepest  part,  and  on  the  north  side 
of  the  cut,  the  dirt  is  thrown  one  hundred  feet  from  the  centre  of 
the  road  ;  I  measured  from  the  centre  of  the  road,  just  west,  where 
the  fence  was  thrown  back  some  forty  feet ;  the  condition  of  it  is, 
that  it  appears  to  be  as  it  was  left  when  the  dirt  was  taken  out  and 
dumped  ;  it  is  pretty  rough  and  uneven ;  it  was  some  ten  or  fifteen 
feet  outside  of  forty  feet  from  the  centre,  along  the  centre  as  above 
noted.  This  is  my  judgment,  I  did  not  measure  it ;  the  cut  is  fifty 
rods  long  ;  the  road  is  fenced  out  one  hundred  feet,  and  the  dirt  is 
thrown  out  beyond  the  fence  for  twenty-five  rods  in  all.  The  cut 
was  shallow  where  I  measured,  one  side  is  perhaps  six,  and  the 
other  two  feet  deep  ;  it  is  a  railroad  fence.  On  the  north  side,  the 
timber  extends  further  east  than  on  the  south  side  ;  east  of  the  cut 
the  fence  comes  m  to  one  hundred  feet,  the  fence  recedes  for  six 
hundred  and  thirty-five  or  six  hundred  and  forty  feet ;  I  measured 
the  distance,  commencing  at  a  point  on  north  side,  eighteen  hun- 
dred and  sixty-three  feet  from  the  east  line  of  land,  thence  west 
seven  hundi-ed  and  five  feet,  it  will  reach  a  little  beyond  where  the 
fence  is  thrown  back  ;  the  cut  does  not  extend  to  the  east  luie  of 
the  farm.  No  dirt  is  deposited  outside  at  the  rail  of  the  one  hun- 
dred feet  Ime  ;  on  the  north  line,  fifty-five  feet  would  be  the  extent ; 
the  dirt  is  thrown  beyond  the  fifty  feet  from  the  centre. 

It  is  admitted  by  the  defendants'  counsel,  that  the  plaintiffs,  as 
the  cliildren  and  widow  of  Comfort  Bennett,  are  the  owners  of  and 
were  in  possession  of  the  farm  from  the  time  of  the  commencement 
of  building  said  road  until  the  commencement  of  this  suit. 

The  defendants  offered  to  read  to  the  jmy,  as  evidence  in  the 
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case,  from  the  records  in  the  recorder's  office  of  Kane  county,  Illi- 
nois, the  record  of  the  report  of  the  appraisers,  and  the  order  of 
the  judge  upon  the  same,  being  the  proceedings  had  for  obtaining 
the  right  of  svaj  through  the  lands  in  question,  under  the  charter 
of  said  defendants,  as  follows  : 

To  the  Hon.  Isaac  G.  Wilson,  Judge  of  the  I3th  Judicial  Ctran'C, 
and  Judge  of  the  Circuit  Court  of  Kane  County,  Illinois: 

The  undersigned,  appraisers  appointed  by  your  honor,  on  the 
loth  day  of  June,  1853,  as  appraisers  in  the  matter  of  the  petition 
of  the  Galena  and  Chicago  Union  Railroad  Comjpany  v.  Mary 
Pound  and  others  in  said  petition  named,  for  the  right  of  way  for 
said  company  over  the  lands  therein  set  forth,  in  obedience  to  the 
following  order,  to  wit : 

"  In  the  matter  of  the  petition  of  the  Galena  and  Chicago  Union 
Railroad  Company,  for  the  appointment  of  appraisers  for  right  of 
way  over  lands  in  Kane  county,  in  the  State  of  Illinois,  the  Galena 
and  Chicago  Union  Railroad  Company  having  heretofore,  on  the 
9th  day  of  June,  1853,  presented  to  me  their  petition  for  the 
ap]3ointment  of  appraisers  to  assess  damages  the  owners  of  land 
mentioned  in  said  petition  will  sustam  by  reason  of  the  appropria- 
tion of  the  lands,  belonging  to  them,  in  the  county  of  Kane,  for  the 
construction  of  said  road  ;  and  this  14th  day  of  June,  1853,  having 
been  appointed  by  me  for  a  hearing  upon  said  petition,  at  the 
clerk's  office  in  Geneva,  m  the  county  of  Kane,  by  my  order  on 
said  petition  indorsed. 

"  Now  this  14th  day  of  June,  1853,  at  the  clerk's  office  in  Geneva, 
in  said  county,  at  one  o'clock,  P.  M.,  of  said  day,  appeared  the 
said  Galena  and  Chicago  Union  Railroad  Company,  by  John  A. 
Holland,  their  attorney,  before  me,  the  undersigned  Isaac  G. 
Wilson,  Judge  of  the  thirteenth  judicial  cu-cuit  of  the  State  of 
niiuois,  and  of  the  Circuit  Court  of  Kane  county  aforesaid,  and  the 
owners  of  the  several  parcels  of  land  described  in  said  petition  ; 
Charity  Herrington  also  appeared  by  A.  M.  Herrington,  her  attor- 
ney ;  the  other  owners  did  not  appear.  And  it  appearing  that 
Sarah  Elizabeth  Bennett,  Jane  Bennett,  Josiah  Bennett,  John 
Bennett,  William  Bennett  and  Harriet  Amelia  Bennett,  in  said 
petition  named  as  owners  of  land  therein  described,  are  infants, 
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Augustus  M.  Herrington,  Esq.,  a  discreet  and  reputable  person,  is 
hereby  appointed  to  act  in  the  premises  in  their  behalf. 

"  And  it  aj^pearing  that  notices  have  been  served  on  the  several 
owners  of  land  described  in  said  petition,  by  affidavits  sho^vn  to  the 
undersigned  herein,  and  it  appearing  to  the  undersigned  that  the 
Galena  and  Chicago  Union  Railroad  Company  are  desirous  of 
appropriating  for  the  use  of  said  compau}'-,  for  the  right  of  way  and 
for  depot  and  other  purposes,  the  several  tracts  of  land  described  in 
said  petition,  and  hereinafter  described,  and  belonging  to  the  sev- 
eral owners  hereinafter  named,  which  several  tracts  of  land,  situated 
in  Kane  county  aforesaid,  which  are  to  be  appropriated  by  said 
company  for  the  purposes  aforesaid,  and  upon  which  damages  are 
to  be  assessed  by  reason  of  said  appropriation,  are  particularly  and 
specifically  described  as  follows,  to  wit :  '  Part  of  the  north-west 
quarter  of  section  twelve,  and  of  the  north-east  quarter  of  section 
eleven,  in  township  thirty-nine  north,  in  range  eight  east  of  the  third 
principal  meridian,  belonging  to  Lj^man  German,  in  whom  is  the 
legal  title,  and  Mary  Pound,  Sarah  Elizabeth  Bennett,  Jane  Bennett, 
Josiah  Bennett,  John  Bennett,  Wilham  Bennett  and  Harriet  Ameha 
Bennett,  have  an  equitable  interest.  The  centre  line  of  said  rail- 
road enters  section  twelve  on  its  east  line,  seven  hundred  and  fifty 
feet  from  its  north-east  corner,  and  runs  thence  south  83°  west,  four 
thousand  five  hundred  and  fourteen  feet,  to  the  laud  of  said  Ben- 
netts ;  thence  on  the  same  course,  one  thousand  one  hundred  and 
sixty-eight  feet ;  thence  on  a  curve  deflecting  to  the  south  with  a 
radius  of  twenty-two  thousand  nine  hundred  and  twenty  feet,  five 
hundred  feet ;  thence  on  a  course  tangent  to  said  curve,  south  81° 
45'  west,  two  thousand  two  hundred  and  eighty-three  feet,  to  the 
west  line  of  said  land,  taking  for  tlie  use  of  said  railroad,  a  strip  of 
laud  fifty  feet  wide  on  each  side  of  the  centre  hue  of  said  railroad, 
as  the  same  is  staked  off  and  located  over  and  through  said  land, 
containing  nine  xf  c^  acres,  and  an  additional  strip  of  land,  forty  feet 
wide,  adjoining  lands  taken  as  above  for  right  of  way,  on  tlie  north 
side  thereof,  commencing  at  a  point  one  thousand  eight  hundi'cd 
and  sixty-three  feet  from  the  east  line  of  said  laud,  and  rumiing 
thence  westerly  seven  hundred  and  five  feet,  for  the  purpose  of  de- 
positing waste  thereon,  and  containing  in  all,  being  the  land  above 
taken,  and  this  land,  nine  and  j^pu  acres.' 
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"And  it  also  appearing  to  the  undersigned,  he  having  examined 
said  petition  of  the  said  Galena  and  Chicago  Union  Railroad  Com- 
pany, touching  the  appropriation  of  lands  in  said  county  of  Kane, 
as  above  described  and  specified,  belonging  to  the  aforesaid  owners, 
and  it  appearing  to  be  necessary  for  the  construction  of  said  rail- 
road, that  said  land  above  mentioned  should  be  appropriated  by 
said  company,  and  the  damages  arising  thereby,  appraised  as  prayed 
in  said  petition,  and  no  cause  being  shown  against  the  prayer  of 
said  petition,  and  why  such  appraisers  should  not  be  appointed  ac- 
cording to  the  prayer  of  said  petition  ;  now,  therefore,  it  is  hereby 
ordered  that  William  B.  West,  Joel  McKey  and  Wilham  B.  Plato, 
three  disinterested  freeholders,  and  residents  of  the  said  County  of 
Kane,  be,  and  they  are  hereby  appointed  appraisers  for  the  purpose 
of  assessing  the  damao;es  which  the  several  owners  of  land  herein- 
before  mentioned,  shall  sustain  by  reason  of  the  appropriation  of 
the  lands  above  mentioned,  and  particularly  specified  ;  which  sev- 
eral lands,  appropriated  by  said  company,  and  to  be  occupied  by 
them  as  above  particularly  specified.  And  it  is  further  ordered 
that  said  appraisers  after  being  duly  sworn,  assess  said  damages  by 
viewing  the  said  premises  above  described,  and  such  evidence  as 
may  be  submitted  to  them,  and  make  report  to  the  midersigned  in 
writing,  and  therein  specify  the  damages  which  the  several  o-\vners 
of  said  land  may  sustain  respectively.  In  pursuance  of  the  power 
and  authority  in  me  vested,  by  the  act  entitled  'An  act  to  incor- 
porate the  Galena  and  Chicago  Union  Railroad  Company,  approved 
January  16th,  1836.  Done  at  Geneva,  in  the  county  of  Kane,  at 
the  clerk's  office,  this  14th  day  of  June,  1853. 

ISAAC  G.  "WILSON, 
Judge  of  the  13th  Judicial  Circuit  Court,  of  the  County  of  Kane, 

in  the  State  of  Illinois." 

Beg  leave  to  report  that  on  the  22nd  day  of  June,  1853,  after  being 
duly  sworn  by  James  Herrington,  clerk  of  the  Count}^  Court  of 
Kane  county,  an  officer  properly  authorized  to  administer  oaths, 
honestly  and  impartially  to  assess  such  damages  as  the  several 
owners  of  the  respective  parcels  of  land  in  said  order  described, 
Avill  sustain  by  reason  of  the  appropriating  of  said  respective  par- 
cels of  land  for  the  use  and  accommodation  of  said  Galena  and 
Chicago  Union  Railroad  Company,  proceeded  to  view  said  parcels 
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of  land,  and  hear  such  other  evidence  as  the  said  several  persons 
produced  before  us,  the  said  Augustus  M.  Herringtou  appearing 
before  us  in  behalf  of  the  several  persons  above  named,  for  whom 
he  was  appointed  to  act  in  the  premises,  and  also  as  attorney  for 
Charity  Herrington.  George  P.  Hanson  and  Timothy  Kmie,  also 
appeared  before  us  in  respect  to  the  lands  severally  owned  by  them, 
as  above  mentioned.  The  other  owners  above  mentioned  did  not 
appear  before  us.  The  said  Galena  and  Chicago  Union  Railroad 
also  appeared  by  their  attorney  ;  and  thereupon,  and  being  fully 
advised  in  the  premises,  we  assess  the  damages  that  Lyman  Ger 
man,  Mary  Pound,  Sarah  Elizabeth  Bennett,  Jane  Bennett,  J  osiah 
Bennett,  John  Bennett,  "William  Bennett  and  Harriet  Ameha  Ben- 
nett, will  sustain  by  reason  of  the  appropriation  of  that  part  of  their 
land  by  said  Galena  and  Chicago  Union  Railroad  Company,  in  man- 
ner and  form  as  set  forth  in  said  order,  at  the  sum  of  fifty  dollai-s 
All  which  is  respectfully  submitted. 

WILLIAM  B.  WEST, 
JOEL  McKEY, 
W.  B.  PLATO. 

State  of  Illinois. 

The  foregoing  Report  having  been  made  to  me,  and  none  of  the  parties 
therein  named  expressing  any  dissatisfaction  -uath  their  respective  assessments, 
said  Report  is  hereby  approved.  In  case  it  shall  become  necessary  to  deposit 
any  of  the  smns  aforesaid,  for  the  use  of  any  of  said  parties,  the  money  is  to  be 
deposited  with  Charles  Patten,  Esq.,  of  Geneva,  Kane  county. 

ISAAC  G.  WILSON,  Judge  13th  Circuit. 
Filed  and  recorded  July  6th,  1853,  at  6  o'clock,  P.  M.  ) 
L.  Dbakborn,  Mecorder.      ) 

To  the  introduction  of  which  record  the  plaintiffs  objected ;  the 
court  sustained  the  objection,  and  refused  to  allow  the  same  to 
be  read  as  evidence,  to  which  decision  of  the  court  in  excludmg  said 
record,  the  defendants,  by  their  counsel  excepted. 

The  defendants  then  introduced  and  read  to  the  jury,  from  the 
printed  statutes  of  this  State,  the  act  and  amendments  incorporat- 
ing said  defendants,  as  a  railroad  company,  viz.:  charter  and 
amendments. 

The  defendants  then  offered  in  evidence,  to  prove  a  compliance 
with  the  terms  and  conditions  of  their  charter  iu  relation  to 
right  of  way,  through  the  lands  iu  question,  the  following  papers, 
viz.  : 
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To  the  Hon.  Isaac  G.  Wilson,  Judge  of  the  13th  Judicial  Circuit  and 
Presiding  Judge  of  the  Circuit  Court  of  the  county  of  Kane,  in 
and  for  the  State  of  Illinois  : 
Your  petitioners,  the  Galena  and  Chicago  Union  Raih-oad  Com- 
pany, by  John  A.  Holland,  their  attoiiiiey,  represent  to  your  Honor 
that  said  company  are  about  to  construct  a  railroad  through  said 
Kane  county,  and  over  certain  lands  lying  in  said  county,  and  here- 
inafter described  belonging  to  the  several  owners  hereinfter  men- 
tioned, over  a  j)ortion  of  which  lauds  the  said  company  are  desirous 
of  constructing  said  road,  and  obtaining  the  right  of  way  therefor, 
and  are  also  desirous  of  obtaining  other  lands  along  the  line  of 
said  proposed  railroad  for  depot  grounds  and  for  the  purpose  of 
locating  thereon  depot  and  other  buildings  of  said  road,  and  append- 
ages thereof,  and  for  the  purpose   of  obtaining  earth  and  other 
materials  for  the  construction  of  said  road.     That  said  company 
have  heretofore  been,  and  now  are,  unable  to  obtain  from  said 
owners  of  said  land,  the  right  of  way  over  said  land  or  the  said 
lands  wanted  for  the  depot  and  other  purposes  above  mentioned, 
by  purchase,   release,   conversion  or  otherwise  ;   that  said  lands, 
which  the  said  company  have  been  unable  to  obtahi  the  right  of 
way  over,  and  which  they  have  been  unable  to  obtain  for  the  other 
purposes  aforesaid,  are  severally  described  as  follows,  to  wit  :  part 
of  the  north-west  quarter  of  section  twelve,  and  of  the  north-east 
quarter  of  section  eleven,  in  township  thirty-nine  north,  in  range 
eight  east  of  the  third  principal  meridian,  the  legal  title  to  which, 
or  a  part  thereof,  appears  of  record  to  be  in  Lyman  German  of 
said  county  of  Kane  ;  but  your  petitioners  have  been  informed, 
and  believe,  that  one  Comfort  Bennett,   formerly  of  said  Kane 
K  county,  but  now  deceased,  in  his  lifetime  occupied  said  land,  claim- 
ing to  be  the  owner  thereof,  and  that  since  his  decease,  his  widow 
and  heirs  at  law  have  occupied  and  continue  to  occupy  said  land, 
under  a  like  claim  of  title.     That  the  names  of  said  ^^ddow  and 
heirs  at  law,  are  Mary  Pound,  widow  of  said  Bennett  of  Kane 
county  aforesaid,  and  Sarah  Elizabeth,  James  Josiah,  John,  William, 
auil  Harriet  Amelia,  all  of  said  heirs  being  infants,  not  arrived  at  full 
aue,  and  all  are  residents  of  the  State  of  New  York.     The  centre 
line  of  said  railroad  enters  section  twelve  on  its  east  line,  Feven 
hundred  and  fifty-seven  feet  from  its  north-east  corner,  and  runs 
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thence  north  83°  west  four  thousand  five  hundred  and  fourteen 
feet,  to  the  land  of  said  heirs ;  thence  on  the  same  course,  one 
thousand  one  hundred  and  sixty-eight  feet ;  thence  on  a  curve 
deflecting  to  the  south  with  a  radius  of  twenty -two  thousand  nine 
hundred  and  twenty  feet,  five  hundred  feet ;  thence  on  a  c  jurso 
tangent  to  said  curve  south  81°  45'  west  two  thousand  two  humh'cd 
and  eighty-three  feet,  to  the  west  hue  of  said  hmd,  taking  for  the 
use  of  said  raih-oad  a  strip  of  hmd  fifty  feet  wide  on  each  side  of 
the  centre  luie  of  said  railroad,  as  the  same  is  staked  ofi*  and  located, 
over  and  through  said  laud,  containing  nme  and  y§^  acres. 

Your  petitioners  further  show,  that  they  will  also  need  for  the 
purpose  of  depositing  waste  thereon,  an  additional  strip  of  land 
sixty  feet  wide,  adjoining  laud  taken  as  above  for  right  of  way, 
commencing  at  a  point  one  thousand  feet  westerly  from  the  "sa  t 
line  of  said  land  and  rmming  thence  easterly  one  hundred  feet,  con- 
taining one  and  -ji-^  acre. 

And  your  petitioners  further  show  that  the  survey  of  said  hues 
as  aforesaid,  were  made  withm  three  months  last  past,  and  that  the 
lands  mentioned  in  the  aforementioned  descriptions  were  all  run  by 
the  magnetic  meridian. 

Your  petitioners  would  therefore  pray  your  Honor  to  fix  some^ 
day,  as  soon  as  will  be  convenient  and  proper,  for  the  appointment 
of  appraisers,  as  provided  in  the  charter  of  said  company,  to  ap- 
praise the  damages  the  said  o^vners  above  mentioned  will  sustain 
by  reason  of  the  appropriation  of  said  lands,  belonging  to  them5(i| 
and  above  described,  for  the  construction  of  said  railroad  and  itS:^ 
appendages.     And  your  petitioners  will  ever  pray,  etc.  i^ 

Dated  this day  of  June,  1853.  p 

JOHN  A.  HOLLAND,  Attorney  for- said  Company. 

The  above  petition  of  the  Galena  and  Chicago  Union  Railroad 
Company  having  this  day  been  presented  to  me,  for  the  appointment 
by  me  of  appraisers  to  assess  the  damages  arising  from  the  appro*.- 
priation  of  certain  lands  mentioned  in  said  petition  for  the  construe^ 
tion  of  said  road,  and  for  obtaining  the  right  of  wa}'"  over  said  land^ 
according  to  the  charter  of  said  company. 

Now,  therefore,  I  do  hereby  appoint  Tuesday,  the  14th  day  of  i 
June,  instant,  at  one  o'clock,  P.  M.,  at  the  clerk's  office  in  Geneva, 
in  said  county  of  Kaue,  when  and  where  I  will  be  present  aud  i 
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appoint  said  appraisers  ;  and  I  do  hereby  further  order,  that  said 
raih-oad  company  give  three  days'  notice  to  the  persons  mentioned 
in  said  petition,  of  the  time  and  place  of  making  such  appointment 
in  the  matter  of  the  petition. 

Dated  this  9th  day  of  Jmie,  1853. 

ISAAC  G.  WILSON, 
Judge  of  the  13th  Judicial  Circuit  in  the  State  of  Illinois,  and  Presiding 
Judge  of  the  Circuit  Court  of  Kane  county,  in  said  State. 

In  the  matter  of  the  petition  of  the  Galena  and  Chicago  Union 
Raih'oad  Company,  for  the  right  of  way  over  lands  in  Kane  county, 
in  the  State  of  Illinois. 

The  Galena  and  Chicago  Union  Railroad  Company  havmg  here- 
tofore, on  the  9th  day  of  June,  1853,  presented  to  me  their  petition 
for  the  appointment  of  appraisers,  to  assess  damages  the  owners  of 
lands,  mentioned  in  said  petition,  will  sustain  by  reason  of  the  ap- 
propriation of  the  lauds  belougiug  to  them,  in  the  county  of  Kane, 
for  the  construction  of  said  road,  and  this  14th  day  of  June,  1853, 
having  been  appointed  by  me  for  a  hearing  ujDon  said  petilion,  at 
the  clerk's  office  in  Geneva,  in  the  county  of  Kane,  by  my  order  on 
said  petition  iudorsed. 

Now,  this  14th  day  of  June,  1853,  at  the  clerk's  office  in  Geneva, 
in  said  county,  at  one  o'clock,  P.  M.,  of  said  day,  appears,  the  said 
Galena  and  Chicago  Union  Railroad  Company,  by  John  A.  Hol- 
land, their  attorney,  before  me  the  undersigned,  Isaac  G.  Wilson, 
Judge  of  the  13th  Judicial  Circuit  of  the  State  of  Illinois,  and  of 
the  Circuit  Court  of  Kane  county  aforesaid,  and  the  owners  of  the 
several  parcels  of  land  described  in  said  petition  ;  Charit}^  Herring- 
ton  also  apx)ears,  by  A.  M.  Herring-ton,  her  attorney  ;  the  other 
owners  did  not. 

And  it  appearing  that  Sarah  Elizabeth  Bennett,  Jane  Bennett, 
Josiah  Beimett,  John  Bennett,  William  Bemiett,  and  Harriet  Ame- 
lia Beimett,  in  said  petition  named  as  owners  of  land  therein  de- 
scribed, are  infants,  Augustus  M.  Herrington,  Esq.,  a  discreet  and 
leputable  person,  is  hereby  appointed  to  act  in  the  premises  in  their 
behalf. 

And  it  appearing  that  notices  have  been  served  on  the  several 
owners  of  land  described  in  said  petition,  by  affidavit,  shown  to  the 
undersigned,  herein  ;  and  it  appearing  to  the  undersigned,  that  said 
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Galena  and  Chicago  Union  Eailroad  Company,  are  desirous  of  ap- 
propriating for  the  use  of  said  company — for  right  of  way,  and  for 
depot  and  other  purposes,  the  several  tracts  of  land  descrihed  in 
said  petition,  and  hereinafter  described,  and  belonging  to  the  bev- 
eral  owners  hereinafter  named,  which  several  tracts  of  land,  sit  uate 
in  Kane  county  aforesaid,  which  are  to  be  appropriated  by  ^aid 
company  for  the  purposes  aforesaid,  and  upon  which  damages  are 
to  be  assessed,  by  reason  of  such  appropriation,  are  particularly  and 
specifically  described  as  follows,  to  wit :  part  of  the  north-west 
quarter  of  section  twelve,  and  of  the  north-east  quarter  of  section 
eleven,  in  township  thirty-nine  north,  in  range  eight  east  of  the 
third  principal  meridian,  belonging  to  Lyman  German,  in  whom  is 
the  legal  title,  and  Mary  Pound,  Sarah  Elizabeth  Bennett,  Jane 
Bennett,  Josiah  Beimett,  John  Bennett,  William  Bennett  and  Har- 
riet Amelia  Bennett,  have  an  equitable  interest. 

The  centre  hue  of  said  railroad  enters  section  twelve  on  its  east 
line,  seven  hundred  and  fifty-se^ien  feet  from  its  north-east  corner, 
and  runs  thence  south  83°  west  four  thousand  five  hundred  and 
fourteen  feet  to  the  land  of  said  Bennetts  ;  thence  on  the  same 
course  one  thousand  one  hundred  and  sixty-eight  feet  ;  thence  on 
a  curve  deflecting  to  the  south  with  a  radius  of  twenty-two  thou- 
sand nine  hundred  and  twenty  feet,  five  hundred  feet ;  thence  on  a 
course  tangent  to  said  course  south  81°  45'  west,  two  thousand  two 
hundi'ed  and  eighty-three  feet,  to  the  west  hue  of  said  land,  taking 
for  the  use  of  said  railroad,  for  the  right  of  way  purposes,  a  strip 
of  land  fifty  feet  wide  on  each  side  of  the  centre  hne  of  said  rail- 
road, where  the  same  is  staked  off*  and  located  over  and  through 
said  land,  containing  nine  yf  Z7  acres,  and  an  additional  strip  of  land 
adjoining  the  above,  at  the  north  side  thereof,  forty  feet  wide,  and 
extending  from  a  point  one  thousand  eight  hundred  and  sixty-three 
feet  from  the  east  line  of  said  land,  westerly  seven  hundi'cd  feet, 
for  the  purpose  of  depositing  waste  thereon,  and  containing  in  all, 
being  the  lands  above  taken,  and  this  land,  nine  and  xVu  acres. 
The  survey  of  said  lines  as  aforesaid,  were  made  within  three  months 
last  past,  and  that  the  courses  mentioned  in  the  aforementioned  de- 
scriptions, were  all  run  by  the  magnetic  meridian. 

And  it  also  appearing  to  tlie  undersigned,  he  having  examined^ 
said  petition  of  the  said  Galena  and  Chicago  Union  Railroad  Com- 
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puny,  touching  the  appropriation  of  land  in  said  county  of  Kane, 
as  above  described  and  specified,  belonging  to  the  aforesaid  owners, 
and  it  appearing  to  be  necessary  for  the  construction  of  said  rail- 
road, that  said  laud  above  mentioned  should  be  appropriated  by 
said  company,  and  the  damages  occasioned  thereby  appraised  as 
prayed  in  said  petition. 

And  no  cause  being  shown  against  the  prayer  of  said  petition, 
and  why  such  appraisers  should  not  be  appointed  according  to  the 
prayer  of  said  petition  ;  Now,  therefore,  it  is  hereby  ordered,  that 
William  B.  West,  Joel  McKey  and  William  B.  Plato,  three  dis- 
interested freeholders  and  residents  of  said  county  of  Kane,  be  and 
they  are  hereby  appointed  appraisers  for  the  purpose  of  assessing 
the  damages  which  the  several  owners  of  land  hereinbefore  men- 
tioned shall  sustain  by  reason  of  the  appropriation  of  the  lands 
above  mentioned  and  particularly  specified,  which  several  lands 
appropriated  by  said  company,  and  to  be  occupied  by  them,  are 
above  particularly  specified.  And  it  is  further  ordered,  that  said 
appraisers,  after  being  duly  sworn,  assess  said  damages  by  viewing 
the  said  premises  above  described  and  such  evidence  as  may  be  sub- 
mitted to  them,  and  make  report  to  the  undersigned  in  writmg, 
therein  specifying  the  damages  which  the  several  owners  of  said 
land  may  sustain  respectively.  In  pursuance  of  the  power  and 
authority  in  me  vested,  by  the  act  entitled  '  An  act  to  incorporate 
the  Galena  and  Chicago  Union  Railroad  Company,"  approved  Jan- 
uary 16th,  1836.  Done  at  Geneva,  in  the  county  of  Kane,  at  the 
clerk's  office,  this  14th  day  of  June,  1853. 

ISAAC  G.  WILSON, 
Judge  of  the  ISth  Judicial  Circuit,  and  of  the  Circuit  Court  of  the  County  of 

Kane,  in  the  State  of  Illinois. 

To  the  Hon.  Isaac  G.  Wilson,  Judge  of  the  ISth  Judicial  Circuit 
and  Judge  of  the  Circuit  Court  of  Kane  county,  Illinois. 
The  undersigned,  appraisers  appointed  by  your  honor,  on  the 
15th  day  of  June,  1853,  as  appraisers  in  the  matter  of  the  petition 
of  the  Galena  and  Chicago  Union  Railroad  Company  v.  Mary 
Pound  and  othei-s,  in  said  petition  named,  for  the  right  of  way  for 
said  company,  over  the  lands  therein  set  forth,  iu  obedience  to  the 
following  order,  to  wit : 

In  the  matter  of  the  petition  of  the  Galena  and  Chicago  Union 
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Eailroad  Company  for  the  appointment  of  appraisers,  for  the  right 
of  way  over  lands,  in  Kane  county,  in  the  State  of  Illinois,  the 
Galena  and  Chicago  Union  Railroad  Company,  having  heretofore, 
on  the  9th  day  of  June,  1853,  presented  to  me  their  petition,  for 
the  appointment  of  appraisers  to  assess  damages  the  owners  of  land 
mentioned  in  said  petition  will  sustain  by  reason  of  the  appropria- 
tion of  the  land  belonging  to  them  in  the  county  of  Kane,  for  the 
construction  of  said  road,  and  this  14th  day  of  June,  1853,  having 
been  appointed  by  me  for  a  hearing  upon  said  petition,  at  the  clerk's 
office  in  Geneva,  in  the  county  of  Kane,  by  my  order  on  said  peti- 
tion indorsed, 

Now  this  14th  day  of  June,  1853,  at  the  clerk's  office  in  Geneva, 
in  said  county,  at  one  o'clock,  P.  M.,  of  said  day,  appeared  the 
said  Galena  and  Chicago  Union  Railroad  Company,  by  John  A. 
Holland,  their  attorney,  before  me,  the  undersigned,  Isaac  G. 
Wilson,  Judge  of  the  13th  Judicial  Circuit  of  the  State  of  IlUnois, 
and  of  the  Circuit  Court  of  Kane  county  aforesaid,  and  the  own- 
ers of  the  several  parcels  of  land  ;  Charity  Herrington  also  ap- 
peared by  A.  M.  Herrington,  her  attorney;  the  other  owners  did  not 
appear.  And  it  appearing  that  Sarah  Elizabeth  Bennett,  Jane 
Bennett,  Josiah  Bennett,  John  Bennett,  William  Bennett  and  Har- 
riet Amelia  Bennett,  in  said  petition  named  as  owners  of  land  therein 
described,  are  infants,  Augustus  M.  Herrington,  Esq.,  a  discreet 
and  reputable  person,  is  hereby  appointed  to  act  in  the  premises  in 
their  behalf. 

And  it  appearing  that  notices  have  been  served  on  the  several 
owners  of  land  described  in  said  petition,  by  affidavit  shown  to  the 
undersigned  herein,  and  it  appearing  to  the  undersigned  that  the 
said  Galena  and  Chicago  Union  Railroad  Company  are  desirous  of 
appropriating,  for  the  use  of  said  company,  for  the  right  of  way, 
and  for  depot  and  other  purposes,  the  several  tracts  of  land  de- 
scribed in  said  petition,  and  hereinafter  described,  and  belonging 
to  the  several  owners  hereinafter  named,  which  several  tracks  of 
land,  situate  in  Kane  county,  aforesaid,  which  are  to  be  appropri- 
ated by  said  company,  for  the  purposes  aforesaid,  and  upon  which 
damages  are  to  be  assessed  by  reason  of  such  appropriation,  are 
particularly  and  specifically  described  as  follows,  to  wit :  piirt  of 
the  north-west  quarter  of  section  twelve,  and  of  the  north-cast 
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quarter  of  section  eleven,  in  township  thirtj-uiue  north,  in  range 
eight  east  of  the  third  principal  meridian,  belonging  to  Lyman  Ger- 
man, in  whom  is  the  legal  title,  and  Mary  Pound,  and  Sarah  Eliza- 
beth Bennett,  Jane  Bennett,  Josiah  Bennett,  John  Bennett,  Wil- 
liam Bennett  and  Harriet  Amelia  Bennett,  have  an  equitable  inter- 
est. The  centre  line  of  said  railroad  enters  section  twelve,  on  its 
east  line,  seven  hundred  and  fifty-seven  feet  from  its  north-east  cor- 
ner, and  runs  thence  south  83°  west,  four  thousand  five  hundred 
and  fourteen  feet,  to  the  land  of  said  Bennett ;  thence  on  the  same 
course,  one  thousand  one  hundred  and  sixty-eight  feet :  thence  on 
curve  deflecting  to  the  south  with  a  radius  of  twenty-two  thou- 
sand nine  hmidred  and  twenty  feet,  five  hundred  feet ;  thence  on 
a  course  tangent  to  said  curve  south  81°  45'  west,  two  thousand 
two  hundi-ed  and  eighty-three  feet,  to  the  west  line  of  said  land, 
takmg  for  the  use  of  said  railroad,  a  strip  of  land  fifty  feet  wide 
on  each  side  of  the  centre  line  of  said  railroad,  as  the  same  is 
staked  off  and  located,  over  and  through  said  area,  containing  nine 
and  Y^ ^  acres  ;  and  an  additional  strip  of  laud,  forty  feet  wide,  ad- 
joining land  taken  as  above,  for  right  of  way,  on  the  north  side 
thereof,  commencing  at  a  point  one  thousand  eight  hundred  and 
sixty -three  feet  from  the  east  line  of  said  land,  and  running  thence 
westerly  seven  hundred  and  five  feet,  for  the  purpose  of  depositing 
waste  thereon,  and  containing  in  all,  being  the  lands  above  taken 
and  this  laud,  nine  and  ^^^^^  acres. 

And  it  also  appearing  to  the  undersigned,  he  having  examined 
said  petition  of  the  said  Galena  and  Chicago  Union  Railroad  Com- 
pany, touching  the  appropriation  of  land  in  said  county  of  Kane, 
as  above  described  and  specified,  belonging  to  the  aforesaid  owners, 
and  it  appearing  to  be  necessary  for  the  construction  of  said  rail- 
road that  said  land  above  mentioned  should  be  appropriated  by 
said  company,  and  the  damages  occasioned  thereby,  appraised  as 
prayed  in  said  petition. 

And  no  cause  being  shown  against  the  pra3^er  of  said  petition, 
and  w^hy  said  appraisers  should  not  be  appointed  according  to  the 
prayer  of  said  petition  ;  Now  therefore,  it  is  hereby  ordered,  that 
William  B.  West,  Joel  McKey  and  William  B.  Plato,  three  dis- 
interested freeholders,  and  residents  of  said  county  of  Kane,  be  and 
they  are  hereby  appointed  appraisers,  for  the  purpose  of  assessmg 
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the  damages  which  the  several  owners  of  land  hereinbefore  men- 
tioned will  sustain  by  reason  of  the  appropriation  of  the  lands  above 
mentioned  and  particularly  specified,  which  several  lands  appro- 
priated by  said  company,  and  to  be  occupied  by  them,  are  above 
particularly  specified.  And  it  is  further  ordered,  that  said  apprais- 
ers, after  being  duly  sworn,  assess  said  damages,  by  viewing  the 
said  premises  above  described,  and  such  evidence  as  may  be  sub- 
mitted to  them,  and  make  report  to  the  undersigned  in  writing, 
and  therein  specify  the  damages  which  the  several  owners  of  said 
land  may  sustain  respectively.  In  pursuance  of  the  power  and 
authority  in  me  vested,  by  the  act  entitled,  "  An  Act  to  incor- 
porate the  Galena  and  Chicago  Union  Railroad  Company,"  ap- 
proved January  16th,  1836. 

Done  at  Geneva,  in  the  county  of  Kane,  at  the  clerk's  office,  this 
14th  day  of  June.  1853. 

ISAAC  G.  WILSON, 
Judge  of  the  l^th  Judicial  Circuit  Court,  of  tlie  county  of  Kane, 

in  th-e  State  of  Illi7wis. 

Beg  leave  to  report,  that  on  the  22nd  day  of  June,  1853,  after 
being  duly  sworn  by  James  Herringtou,  clerk  of  the  Countv  (yourt 
of  Kane  county,  an  officer  properly  authorized  to  administer  oaths, 
honestly  and  impartially  to  assess  such  damages  as  the  several  own- 
ers of  the  respective  parcels  of  land  in  said  order  described  will 
sustain,  by  reason  of  the  appropriation  of  said  respective  parcels  of 
land,  for  the  use  and  accommodation  of  said  Galena  and  Chicago 
Union  Railroad  Company,  proceeded  to  view  said  parcels  of  land, 
and  hear  such  other  evidence  as  the  said  several  persons  produced 
before  us.  The  said  Augustus  M.  Herrington  appearing  before  us 
in  behalf  of  the  several  persons  above  named  for  whom  he  was  ap- 
pointed to  act  in  the  premises,  and  also  as  attorney  for  Charity 
Herrington.  George  P.  Hanson  and  Timothy  Kiuie  also  appeared 
before  us  in  respect  to  the  lands  severally  owned  by  them,  as  above 
mentioned.  The  owners  above  named  did  not  appear  befoi'e  us. 
The  said  Galena  and  Chicago  Union  Railroad  also  appeared  hy 
their  attorney,  and  thereupon  and  being  advised  in  the  premises, 
we  assess  the  damages  that  Lyman  German,  Mary  Pound,  Sarah 
Elizabeth  Bennett,  Jane  Bennett,  Josiah  Bennett,  John  Bennett, 
William   Bennett   and  Harriet  Amelia   Bennett,  will   sustain  by 

472 


APRIL  TERM,  1859.  412 

Galena  and  Chicago  Union  Railroad  Co.  v.  Pound  et  al. 

reason  of  the  appropriation  of  that  portion  of  said  lands  by  said 
Galena  and  Chicago  Union  Railroad  Company,  in  manner  and  form 
as  set  forth  in  said  order,  at  the  sum  of  fifty  dollars.  All  of  which 
is  respectfully  submitted. 

WILLIAM  B.  WEST, 
JOEL  McKEY, 
W.  B.  PLATO. 
Btate  of  iLLmois. 

The  foregoing-  report  having  been  made  to  me,  and  none  of  the  parties 
therein  named  expressing  any  dissatisfaction  with  their  respective  assessments, 
Baid  report  is  hereby  approved.  In  case  it  shall  become  necessary  to  deposit  any 
of  the  sums  assessed,  for  the  use  of  any  of  the  said  parties,  the  money  is  to  be  de- 
posited with  Charles  Patten,  Esq.,  of  Geneva,  Kane  county. 

July  1st,  1853.  ISAAC  G.  WILSON,  Judge  13th  Circuit. 

Filed  and  recoi'ded  this  6th  day  of  July,  1853,  at  6  o'clock,  P.  M. 

L.  Dearborn,  Recorder  of  Kane  County. 

To  the  introduction  of  which,  as  evidence  to  the  jury,  the  plain- 
tiffs, by  their  counsel,  objected  ;  the  court  sustained  said  objection, 
and  refused  to  allow  said  papers  to  be  read  as  evidence  of  title  or 
right  of  way  in  the  defendants,  but  not  for  the  purpose  of  showing 
good  faith  on  their  part  in  making  their  entry  on  the  land  in  ques- 
tion ;  but  the  defendants  insisted  on  the  reading  of  said  papers,  as 
evidence  of  title  or  right  of  way,  and  declined  to  offer  them  for 
any  other  purpose — whereupon  the  court  excluded  the  same  from 
the  jury  :  to  which  decision  of  the  court  in  excluding  said  e^ddence. 
the  defendants,  by  their  counsel,  excepted. 

The  defendants  then  offered  to  prove  that  the  amount  of  com- 
pensation allowed  the  plaintiffs  by  the  appraisers  as  mentioned  in 
their  report,  was  deposited  at  the  place  and  with  the  person  named, 
and  in  pursuance  of  the  orders  of  the  judge,  made  upon  that  sub- 
ject, and  still  remains  with  him,  and  that  the  defendants  had  paid 
the  expenses  of  said  appraisement,  all  of  which  was  admitted  to  be 
true  by  the  plaintiffs. 

The  plaintiffs  then  introduced  as  a  mtness,  J.  H.  Mayboriie^  who 
testified  as  follows:  "I  received  tliis  paper  from  m}-  client,  as  a 
paper  purporting  to  be  a  notice  in  the  condemnation  of  the  land  ; 
I  received  this  notice  about  1st  of  August,  1853,  from  John  Ben- 
nett ;  it  may  have  been  later — it  was  during  the  fall  of  1853." 

It  was  admitted  by  the  defendants,  that  the  notice  spoken  of  and 
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exhibited  by  Mr.  Mayborue,  was  in  the  haud-writing,  and  signed  by 
the  attorne}^  of  the  said  defendants. 

The  plaintiffs  then  offered,  as  evidence  in  the  case,  the  notice 
mentioned  by  said  witness  ;  to  the  introduction  of  which  evidence, 
the  defendants  objected  ;  the  court  overruled  the  objection,  and 
allowed  the  paper  to  be  read  to  the  jury  as  follows  : 

To  Mrs.  Mary  Pound,  John  Bennett,  William  Bennett,  Sarah 
Elizabeth  Bennett,  Jane  Bennett,  Joseph  Beimett,  Harriet  Amelia 
Bennett  and  Lyman  German  : 

Please  to  take  notice,  that  the  Galena  and  Chicago  Union  Rail- 
road Company  will  apply  to  the  Honorable  Isaac  G.  Wilson,  Judge 
of  the  13th  Judicial  Circuit,  of  the  State  of  IlUnois,  and  presiding 
Judge  of  the  Kane  county  Circuit  Court,  at  the  clerk's  office,  in 
Geneva,  in  the  county  of  Kane,  on  the  14th  day  of  June,  1853,  at  1 
o'clock,  P.  M.,  of  that  day,  to  appoint  three  disinterested  persons, 
freeholders,  and  residents  of  the  said  county  of  Kane,  appraisers,  to 
assess  the  damages  which  you,  the  said  several  persons  above  named, 
may  sustain  by  reason  of  the  appropriation  of  so  much  of  your  land  as 
is  required  for  the  use  of  said  railroad  company,  pursuant  to  an  act 
entitled,  "An  Act  to  incorporate  the  Galena  and  Chicago  Union 
Railroad  Company,"  approved  January  16th,  1836,  wliich  said 
land  so  required  is  described  as  follows,  to  wit :  a  strip  of  land  one 
hundred  feet  wide,  being  fifty  feet  wide  on  each  side  of  the  centre 
line  of  said  railroad,  where  the  same  is  located  over  the  north-west 
quarter  of  section  twelve,  and  the  north-east  quarter  of  section 
eleven,  in  township  thirty-nine,  in  range  nine  east  of  the  third  prin- 
cipal meridian,  and  for  the  distance  of  one  thousand  feet  from  the 
west  line  of  said  land,  crossed  by  said  railroad,  a  strip  of  land  one 
hundred  and  sixty  feet  wide,  being  eighty  feet  wide  on  each  side 
of  said  centre  line  of  said  railroad. 

Yours,  &c.,  JOHN  A.  HOLLAND, 

Attorney  for  the  said  Galena  and  Chicago  Union  Railroad  Company. 

Dated  June  10th,  1853. 

It  is  admitted,  that  this  notice  is  in  the  hand- writing  of  the  au- 
thorized attorney  of  the  compan}',  at  its  date,  and  made  at  engin- 
eer's office,  at  Geneva,  and  in  the  usual  form  of  like  notices  for  such 
purposes. 

To  which  decision  of  the  court  in  overruling  said  objection,  and 
474 


APEIL  TEEM,  1859.  iU 

Galena  and  Chicago  Union  Railroad  Co.  v.  Pound  et  al. 

allowing  said  paper  to  be  read  as  evidence,  the  defendants  by  their 
counsel  at  the  time  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiffs,  for  $650. 

The  defendants  moved  the  court  to  set  aside  the  verdict,  and 
grant  them  a  new  trial,  because  the  court  erred — 

1st.  In  admitting  improper  evidence  on  the  part  of  the  plaintiffs. 

2nd,  In  excluding  proper  evidence  offered  b}'  defendants. 

3rd.  The  verdict  was  contrary  to  the  law  and  the  evidence. 

The  court  overruled  said  motion  for  a  new  trial,  and  rendered 
judgment  on  the  verdict,  to  which  decision  of  the  court  in  overrul- 
ing said  motion  for  a  new  trial,  and  rendering  a  judgment  on  said 
verdict,  the  defendants,  by  their  counsel,  excepted. 

The  foUowinoj  errors  are  assigned  : 

The  court  below  erred  in  admitting  improper  evidence  on  the 
part  of  the  plaintiffs  below. 

The  court  below  erred  in  excluding  proper  evidence  offered  on 
the  part  of  the  defendants  below. 

The  court  below  erred  by  giving  oral  instructions  to  the  jury. 

The  court  below  erred  in  rendering  judgment  upon  the  verdict 
of  the  jury,  which  was  contrary  to  law  and  evidence. 

The  court  below  erred  in  overruhug  a  motion  for  a  new  trial. 

E.  Peck,  for  Appellant. 

J.  H.  Matborne,  for  Appellees. 

Caton,  C.  J.  We  are  of  opinion  that  the  record  of  the  proceed- 
ing before  Judge  Wilson,  for  the  purpose  of  obtaining  the  right 
of  way,  Avhich  was  offered  on  the  trial  below,  was  competent  evi- 
dence and  should  have  been  admitted.  The  judge  before  whom 
that  proceeding  was  had,  was  exercising  a  special  jurisdiction,  con- 
ferred upon  him  by  statute,  and  hence  it  was  necessarj^  to  show 
that  it  was  such  a  case  as  authorized  him  to  act, — that  the  fact3 
exi  jted,  or  at  least  were  alleged  to  exist,  which  gave  him  jurisdic- 
tion of  the  subject  matter.  It  was  sufficient  if  those  facts  appeared 
in  the  aveiments  of  the  petition  or  in  the  order  of  the  judge,  or  in- 
deed in  any  part  of  the  record.  When  such  an  application  wai8 
presented  as  required  him  to  act,  then  he  acquired  jurisdiction  over 
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the  subject.  He  was  then  properly  set  to  work.  Wheu  jurisdic- 
tion is  once  shown  to  have  attached,  his  authority  to  act,  was  as 
complete  as  is  the  authority  of  the  Circuit  Court  in  any  matter  of 
which  it  has  jurisdiction,  and  the  intendments  and  presumptions  m 
favor  of  the  correctness  of  the  action  had  and  judgment  pronounced, 
are  as  strong  in  the  one  case  as  in  the  other.  In  this  case  every 
necessary  fact  appears  in  the  record  to  require  the  tribunal  to  act, — 
to  give  it  jurisdiction.  It  then  had  a  right  to  adjudge  as  to  all 
matters  within  its  jurisdiction,  and  its  judgTuents  were  conclusive 
in  all  collateral  proceedings,  and  the  correctness  of  such  judgments 
could  only  be  examined  upon  a  direct  proceeding,  befare  a  superior 
tribunal  for  the  purpose  of  reversing  them.  The  service  of  a  proper 
notice  in  this  case,  was  in  j)ais  to  be  proved,  the  same  as  any  othei 
fact.  The  court  heard  the  proof  of  the  service  of  such  a  notice, 
and  found  and  adjudged  "  that  notices  have  been  served  on  the 
several  owners  described  in  said  petition  by  affidavit  shown."  etc. 
That  affidavit  was  a  part  of  the  record,  and  if  it  did  not  contain 
sufficient  evidence  of  the  fact  thus  found  to  be  true,  that  would 
have  been  sufficient  to  have  reversed  the  order  on  a  direct  proceed- 
ing, but  the  court  could  not  look  into  it  nor  pass  upon  its  sufficiency 
in  any  collateral  proceeding.  The  necessary  jurisdictioual  facts 
appearing  in  the  record,  the  court  was  authorized  to  adjudge,  and 
its  judgment  is  conclusive  in  this  action.  The  record  should  have 
been  admitted.  This  record  can  of  course  affi)rd  no  justification 
for  depositing  the  waste  material  outside  or  beyond  the  line  of  the 
land,  mentioned  in  the  petition,  and  the  order  of  the  court  as  con- 
demned to  the  use  of  the  road.  In  order  to  give  the  court  jurisdic- 
tion to  condemn,  the  land  sought  should  be  mentioned  in  the 
petition,  and  the  same  laud  must  be  described  in  the  several  orders 
of  the  court  where  it  should  properly  occur,  and  in  the  final  order. 
The  judgment  of  the  comt  below  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Walker,  J.  I  dissent  from  the  conclusion  at  which  themajorit}! 
of  the  court  has  arrived  in  this  case. 
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Francis  Warner,  Plaintiff  in  Error,  v.  Rowland  Carlton, 
Defendant  in  Error. 

ERROR  TO  LASALLE. 

A  vendor  of  goods  with  a  warranty,  is  a  competent  witness,  in  an  action  between 
his  vendee  and  a  judgment  creditor. 

Where  a  bill  of  exceptions  does  not  state  that  it  contains  all  the  evidence,  the  pre- 
sumption is  in  favor  of  the  verdict. 

Where  a  vendee  employs  his  vendor  as  a  clerk  to  sell  goods,  although  the  fact  may 
excite  suspicion,  it  is  not  pe?'  ^e  fraudulent,  and  may  be  explained. 

This  was  a  suit  commeucecl  in  the  Circuit  Court  of  LaSalle 
county,  at  the  February  term,  A  D.  1859,  by  a  writ  of  replevin. 
The  articles  replevied,  were  merchandize  in  a  store. 

The  coroner  of  LaSalle  county,  to  whom  the  writ  was  directed, 
returned  the  same  with  the  indorsement  following,  to  wit : 


Ro'^'xau'd    Cakltox,  "J 

vs.  >    Wnt  of  Replevin. 

Fbancis  Warner,      j 

Executed  this  wi-it  by  reading  to  defendant,  Francis  Warner,  and 
delivering  the  within  described  goods  and  chattels  to  David  L. 
Hough,  attorney  for  plaintiff. 

ROBERT  M.  McARTHUR,  Coroner. 

There  are  no  damages  alleged  or  asked  for  in  the  praecipe,  afB 
,  davit  or  writ.  The  declaration  was  filed  on  the  18th  January, 
\    A.  D.  1859,  and  is  in  the  words  and  figm-es  following,  to  wit : 

STATE  OF  ILLINOIS,    )    LaSaUe  County  Circuit  Court. 
LASALLE   couuTT.         j    February  Term,  A.  D.  1859. 

Rowland  Carlton,  plaintiff  in  the  suit,  by  Greenwood  &  Hough, 
his  attorne^^s,  complains  of  Francis  Warner,  sherijff  of  said  count}^ 
defendant  in  this  suit  in  a  plea  of  replevin,  for  that  whereas  he 
unlawfully  took  and  unjustly  detains  the  goods  and  chattels  of  tlie 
said  plaintiff,  for  that  the  said  defendant  heretofore,  to  wit,  on  the 
loth  day  of  Januar}^,  A.  D.  1859,  to  wit,  at  the  county  aforesaid, 
unlawfully  took  and  unjustly  detained  from  the  said  plaintiff,  four 
barrels  of  C.  powdered  sugar,  three  barrels  B.  fine  j^ellow  sugar, 
five  boxes  fimily  soap,  eight  boxes  chemical  soap,  seven   boxes 
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starch,  four  boxes  candles,  three  boxes  saleratus,  two  half  chests 
■tea,  fourteen  boxes  tobacco,  twenty-tha-ee  boxes  tobacco,  three  boxes 
ginger  wme,  one  keg  prunes,  five  boxes  cream  tartar,  four  boxes 
ground  allspice,  two  boxes  pimento,  one  box  pepper,  two  boxes 
pepper  sauce,  three  boxes  tomato  catsup,  one  box  pickles,  one  box 
chocolate,  one  box  citron,  eight  boxes  herrings,  two  and  one-half 
dozen  wooden  pails,  four  hundred  and  ninety  pomids  cheese,  one 
dozen  half-bushel  measures,  twenty  reams  of  wrapping  paper,  ten 
reams  of  wrapping  paper,  one  barrel  lard  oil,  four  barrels  vinegar, 
one  barrel  spirit  gas,  one  barrel  rye  whiskey,  two  barrels  sugar,  six 
half-barrels  mackerel,  three  half-barrels  white  fish,  two  boxes  cod- 
fish, one  and  one-half  barrels  napes  and  fins,  sixteen  kits  mackerel, 
sixty  boxes  cigars,  twenty-one  boxes  cigars,  fifteen  boxes  cigars, 
sixty-two  bottles  brandy,  one  cask  gin,  twenty  gallons  brandy,  one 
cask  port  wine,  one  part  barrel  Bourbon  whisky,  one  keg  Jamaica 
rum,  one  cream  colored  horse,  one  wagon,  one  harness,  one  fire 
proof  safe. 

Which  said  goods  and  chattels  were  then  and  there  the  property 
of  said  plaintiff,  and  of  great  value,  to  wit,  of  the  value  of  fifteen 
hundred  dollars,  and  from  thence,  hitherto,  the  said  defendant  hath 
unlawfully  and  unjustl}^  detained  the  said  goods  and  chattels  from 
the  said  plaintiff',  and  still  detains  the  same  against  gages  and 
pledges,  to  the  damage  of  said  plaintiff",  in  the  sum  of  three  thou- 
sand dollars,  and  therefore  he  brings  this  suit. 

The  defendant  filed  four  several  pleas  : 

1st.    Non  detinet. 

2nd.  Property  in  E.  H.  Carlton. 

3rd.    Property  in  defendant. 

4th.  That  he  was  sheriff'  of  LaSalle  county,  and  as  such,  he  took 
the  property  by  virtue  of  three  executions  in  his  hands,  as  such 
sheriff",  against  P.  H.  Carlton,  and  that  the  property  belonged  tc 
E.  H.  Carlton. 

The  defendant  filed  replications  traversing  each  of  said  pleas. 

The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff'  below,  and 
an  assessment  of  one  cent  damages  ao-ainst  the  defendant. 

There  Avas  then  a  motion  for  a  new  trial,  which  was  overruled  by 
the  court.  Also  a  motion  in  arrest  of  judgment,  which  was  alsc 
overruled  by  the  court,  Hollister,  Judge,  presiding. 
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The  plaintiff,  to  maintain  the  issue  on  liis  part,  called  Volney  G. 
Hatch,  who  testified  in  substance  as  follows  : 

I  am  acquainted  with  Rowland  Carlton  ;  he  resides  in  Sedgwick, 
Maine ;  he  has  been  making  investments  in  this  county  in  real 
estate  ;  have  known  R.  H.  Carlton  about  three  years  ;  have  been 
m  partnership  with  him  in  LaSalle  ;  we  went  into  partnership  two 
years  ago  last  June ;  remained  in  partnership  about  eighteen 
months  ;  he  put  in  $1,600  ;  that  money  was  furnished  him  by  his 
father,  the  plaintiff ;  I  sold  out  my  interest  in  the  business  to  R. 
II.  Carlton  ;  he  paid  me  for  my  interest  and  assumed  the  liabilities 
of  the  firm  ;  the  liabilities  were  about  $4,000  ;  between  $2,400 
and  $2,600  was  a  debt  due  the  plaintiff  for  money  furnished  Hatch 
&  Carlton ;  Rowland  Carlton  held  Hatch  &  Carlton's  notes  for 
that  amount  ;  when  I  sold  out  to  R.  H.  Carlton.  R.  Carlton  took 
up  Hatch  &  Carlton's  notes,  and  R.  H.  Carlton  gave  R.  Carlton 
his  notes  for  that  amount  ;  a  portion  of  the  debts  secured  by  R. 
Carlton  were  due  to  Chicago  parties,  and  R,  Carlton  and  R.  H. 
Carlton  gave  joint  notes  for  those  debts  ;  I  sold  out  to  R.  H.  Carl- 
ton about  the  6th  February,  A.  D.  1858  ;  R.  H.  Carlton  carried 
on  business  at  the  same  stand  after  I  sold  out  to  him  ;  the  business 
was  grocery  and  provision  store  ;  the  plaintiff  was  not  there  when 
I  sold  out  to  R.  H.  Carlton,  but  R.  H.  Carlton  sent  on  his  notes  for 
what  Hatch  &  Carlton  owed  the  plaintiff,  and  Hatch  &  Carlton's 
notes  came  back  canceled  ;  there  was  a  sale  of  said  grocery  store 
by  R.  H.  Carlton  to  the  plaintiff;   the  sign  was  changed. 

The  sale  took  place  in  LaSalle  ;  don't  know  anything  about  the 
terms  of  the  sale  ;  don't  know  positively  that  R.  H.  Carlton  owed 
the  plaintiff  anything  at  that  time  ;  plaintiff  owns  considerable  real 
estate  about  LaSalle  ;  the  general  reputation  is  that  he  is  a  man 
of  considerable  property  ;  the  plaintiff  said  he  would  advance  the 
$1,600  for  the  purpose  of  setting  up  R.  H.  Carlton  in  business  with 
me  :  the  plaintiff  came  into  our  store  one  morning  and  said  he  had 
bought  out  R.  H,  Carlton,  meaning  R.  H.  Carlton,  his  son ; 
that  he  would  attend  to  the  business  himself,  and  see  if  he  could 
not  get  matters  into  better  shape  ;  this  was  after  the  sale  ;  R.  H. 
Carlton  had  his  name  painted  on  each  window,  as  grocer  ;  on  top 
of  the  awning  he  had  a  board  with  his  name  ;  this  sale  was  made 
in  the  fore  part  of  October  last  ;   the  first  time  I  noticed  the  sign 
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on  the  awning  was  changed,  was  within  two  weelvs ;  don't  know 
when  it  was  changed  ;  it  now  reads  R.  Carlton  ;  there  is  another 
sign  suspended  over  the  sidewalk  under  the  awning  ;  don't  know 
when  it  was  placed  there  ;  I  think  within  from  four  to  five  weeks  ; 
it  reads  Carlton's  ;  don't  know  who  put  it  up  ;  it  is  most  conspicu- 
ous to  those  on  the  sidewalk  ;  most  of  the  people  that  trade  at  the 
store  pass  on  the  sidewalk  ;  the  signs  on  the  windows  are  taken  off 
entirely  ;  I  don't  know  whether  the  plaintiff  went  in  and  conducted 
the  business  or  not ;  he  has  not  been  in  LaSalle  since  he  bought 
out ;  he  resides  in  the  State  of  Mahie. 

I  saw  a  notice  of  the  sale  in  the  newspaper,  in  the  "LaSalle 
Press,"  on  the  16th  day  of  October,  A.  D.  1858. 

Plaintiff  then  introduced  the  said  B.  H.  Carlton  as  a  witness  ;  to 
the  competency  of  which  said  witness,  on  the  ground  of  interest, 
the  defendant,  by  his  attorney,  then  and  there  objected. 

The  court  overruled  the  objection,  and  defendant  excepted. 

The  said  witness  gave  in  substance  the  testimony  following  : 

I  am  the  son  of  R.  Carlton  ;  I  was  indebted  to  E..  Carlton  $1,600, 
at  the  time  I  went  into  business  with  Hatch  ;  Hatch  &  Carlton 
were  indebted  to  R.  Carlton,  at  the  time  I  bought  Hatch  out, 
$2,400,  and  he,  R.  Carlton,  was  security  for  about  $1,800,  which 
was  on  notes  ;  R.  Carlton  signed  notes  with  me  for  about  $1,800  ; 
in  last  October,  at  the  time  of  sale,  there  was  an  inventor}^  of 
amount  of  stock,  notes  and  accounts  ;  this  indebtedness  was  re- 
leased ;  security  was  entered  into  ;  possession  was  given  of  store 
and  boolvs,  and  all  that  belonged  to  the  store  ;  R.  Carlton  emplo^-ed 
two  clerks  and  discharged  two  ;  he  thought  there  was  too  much 
help  ;  the  very  day  the  sale  was  made,  the  sign  in  front  of  the 
awning  was  taken  down,  and  the  next  day  the  painteu  made  it  R. 
Carlton ;  R.  Carlton  was  here  at  the  time  of  the  sale,  and  staid 
three  weeks  ;  sale  took  place  about  October  6th,  1858  ;  the  sign 
across  the  sidewalk,  which  reads  Carlton's,  has  been  up  three  weeks 
or  more  ;  he  loaned  me  money  to  go  into  business  ;  he  loaned  me 
money  to  invest  in  property,  and  I  invested  it  ;  he  took  back  the 
property  and  let  me  have  the  money  ;  it  was  sold  back  to  Rowlaud 
Carlton  ;  he  loaned  me  in  the  first  place  $300,  and  subsequently 
enough  to  make  $2,100  or  $2,200  ;  I  drew  on  him  for  first  money. 

I  have  been  in  the  store  ever  since  the  sale  to  R.  Carlton,  and 
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have  taken  charge  of  matters  as  fbruierly,  only  that  I  acted  as 
agent  for  my  father  ;  I  kept  one  key  to  the  safe  and  Telfer  kept 
one  ;  took  charge  of  business  same  as  others  in  the  store  ;  have  not 
taken  quite  as  much  change  of  business  since  as  before  ;  most  of  the 
goods  since  that  time  have  been  bought  in  LaSalle  ;  Telfer  often 
made  purchases  without  letting  me  know  ;  he  never  assumed  to 
act  in  the  store  in  opposition  to  my  expressed  wishes  ;  ftxther  did 
not  give  Telfer  a  power  of  attorney,  but  he  did  give  me  a  power 
of  attorney  to  transact  his  business  ;  he  gave  a  written  order  to 
Cruickshanks  to  honor  Telfer's  checks. 

R.  Carlton  employed  and  paid  me  ;  some  of  the  goods  taken, 
quite  a  large  portion  that  were  taken,  were  purchased  by  my  father 
after  the  sale. 

Could  not  state  what  the  articles  were  that  were  taken  that  were 
purchased  after  the  sale  to  R.  Carlton — some  sugar  and  other  arti- 
cles that  I  cannot  enumerate  ;  R.  Carlton  has  not  personally  bought 
any  of  the  goods  after  the  sale  ;  has  not  been  notified  of  the  pur- 
chases ;  I  have  not  advised  him  of  the  profits  or  losses  of  the 
concern ;  I  have  been  paid  seventy-five  dollars  per  month  sii  ce 
the  sale. 

George  M.  Cook  was  then  called  by  the  plaintifi",  who  testified  : 
I  was  emploj^ed  in  the  store  by  Carlton  ;  was  there  at  the  time  of 
the  sale  to  R.  Carlton  ;  helped  to  take  an  account  of  stock  ;  booK 
contains  a  correct  account  of  the  amount  of  stock  ;  could  not  state 
that  all  the  articles  are  correct ;  I  called  off  correctly  ;  Telfer  did 
the  writing  ;  was  one  of  the  clerks  ;  R.  Carlton  kept  no  bill  after 
inventory  ;  told  me  he  should  want  me  to  stay  there  until  after  the 
inventory,  and  should  want  me  no  longer  ;  the  store  was  open  as 
much  as  usual  while  we  were  inventorying. 

There  was  nothing  more  there  to  indicate  a  sale  except  taldng 
account  of  stock  ;  don't  know  that  there  was  anything  more  than 
my  being  out  of  the  store,  that  would  indicate  a  change  ;  saw 
nothing  different  after  sale  from  what  it  was  before  ;  to  all  appear- 
ance, things  were  same  after  as  before  the  sale  ;  signs  in  window 
were  changed  from  R.  H.  Carlton  to  R.  Carlton,  by  scratching  <  ut 
the  H.;  part  of  name  in  one  window  prior  to  sale  was  broken  ( ut 
by  the  glass  getting  broken  ;  part  of  the  time  R.  Carlton  was 
around  with  me  while  I  was  calling,  uid  a  part  of  the  time  he  wtis 
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not  in  the  store  at  all ;  don't  know  when  the  si2:ns  were  chanofed  : 
one  of  the  window  signs  was  changed  by  me,  and  the  other  by 
some  one  else  ;  part  of  the  paint  was  left  on  the  glass  after  the  H. 
was  scratched. 

The  plaintiff  then  introduced  G.  W.  Telfer,  who  testified  as  fol- 
lows: 

I  was  clerk  for  R.  H.  Carlton  at  time  of  sale  ;  took  account  of 
stock  correctly  as  called  by  Cook  ;  have  been  since  employed  by 
R.  Carlton ;  R.  H.  Carlton  has  been  there  since  the  sale,  and  in 
his  absence  I  took  charge  of  the  store  ;  I  was  there  at  the  time  of 
the  levy  by  the  sheriff ;  some  of  the  goods  that  were  purchased 
since  the  sale  were  taken  by  the  sheriff ;  R.  Carlton  invested  at 
one  time  since  the  sale,  $900,  and  at  another  time  $400  ;  on  the 
6th  of  October,  new  books  were  opened  in  the  name  of  R.  Carlton  ; 
receipts,  bank  account,  etc.,  were  kept  in  name  of  R.  Carlton ; 
have  told  customers,  and  so  has  R.  H.  Carlton,  that  the  goods  had 
been  sold  to  R.  Carlton  ;  the  signs  on  the  windows  were  R.  H. 
Carlton,  Grocer  ;  the  H.  was  scratched  out ;  the  sign  under  the 
awning  was  changed  to  R.  Carlton  ;  it  formerly  being  down  under 
the  awning,  but  was  subsequently  put  on  top  :  R.  Carlton  took 
charge  of  the  business  and  continued  it  while  he  remained  ;  I  never 
had  any  direct  or  different  authority  from  R.  Carlton  to  purchase 
goods. 

I  never  went  to  Chicago  to  purchase  goods  when  R.  H.  Carlton 
was  there,  without  his  advice  ;  both  I  and  R.  H.  Carlton  kept  key 
to  safe  ;  the  assignment  of  the  notes  and  book  accounts  was  made 
in  my  presence  ;  the  books  were  all  posted  up  at  that  time  except 
our  account ;  there  was  an  actual  delivery  of  book  by  R.  H.  Carl- 
ton to  R.  Carlton  ;  they  delivered  a  book  in  the  name  of  all  the 
accounts  ;  there  was  money  paid  at  time  of  sale  to  R.  H.  Carl- 
ton ;  R.  Carlton  did  not  figure  up  amount  of  books  at  any  time  ; 
at  the  time  wc  took  account  of  stock  he  was  with  me  all  the  time  ; 
the  difference  between  the  accounts,  notes  and  stock  and  amount  of 
indebtedness  of  R.  H.  Carlton  to  R.  Carlton,  not  paid,  was  about 
$50  ;  amount  of  indebtedness  of  R.  H.  Carlton  to  creditors,  not 
paid,  about  $3,000  ;  the  accounts  due  R.  II.  Carlton's  creditors 
were  in  the  same  books  turned  ovvH'  to  R.  Carlton  ;  the  bill  book, 
if  properly  kept  up,  would  show  'unount  of  R.  H.  Carlton's  in 
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debtedness ;  I  thiiik  R.  Carlton  had  the  means  of  knowing  the 
amount  of  R.  H.  Carlton's  indebtedness ;  there  were  notes  trans- 
ferred, not  by  actual  indorsement  on  the  back,  but  on  another  piece 
of  paper  ;  R.  H.  Carlton  got  money  whenever  he  wanted  it ;  he 
did  not  take  out  $70  per  month  ;  I  kept  cash  book  until  sale  ; 
some  of  the  notes  that  were  transferred  have  been  paid  to  R.  H. 
Carlton  ;  there  has  been  no  remittances  made  to  R.  Carlton,  who 
lives  East,  as  far  as  I  know ;  R.  H.  Carlton  corresponds  with  R. 
Carlton  ;  I  know  how  books  have  been  kept  ;  there  never  was  any 
balance  sheet  of  old  boofe  ;  any  stranger  glancing  through  the 
boolis  might  ascertain  amount  of  R.  H.  Carlton's  indebtedness. 

The  plaintiff's  mstructions  were  given  by  the  court  to  the  jury, 
as  follows  : 

1st.  If  the  property  was  in  posssession  of  the  plaintiff  by 
his  agent  or  agents,  claiming  to  be  the  owner  thereof  at  the 
time  it  was  taken  on  the  execution  mentioned  in  the  plea,  and 
the  same  was  taken  by  the  defendant,  the  jury  should  find  for  the 
plaintiff,  unless  it  is  shown  by  tlie  proof  that  the  plaintiff  did  not 
own  the  property,  or  that  the  sale  thereof  from  R.  H.  Carlton  to  the 
plaintiff  was  made  with  the  view,  on  the  part  of  both  R.  H.  Carlton 
and  the  plaintiff,  of  hindering,  delaying  or  defrauding  the  creditors 
of  R.  H.  Carlton. 

2nd.  Fraud  cannot  be  presumed,  but  must  be  proven  ;  and  the 
jury  are  not  at  liberty  to  infer  that  the  sale  from  R.  H.  Carlton  to 
plaintiff  (if  such  sale  was  made)  was  fraudulent,  but  the  same  must 
be  proved  to  the  satisfaction  of  the  jury  before  they  can  find  tho 
property  to  be  the  property  of  R.  H.  Carlton. 

3rd.  A  sale  of  property  for  a  valuable  consideration,  when  there 
is  a  dehvery  of  the  property  sold,  passes  the  title  to  the  purchaser, 
and  the  fact  that  the  seller  was  in  debt  will  not,  of  itself,  invahdate 
the  sale,  although  the  purchaser  may  have  kno^vn  that  fact  at  the 
time  of  the  purchase. 

4th.  If  R.  H.  Carlton  was  indebted  to  the  plaintiff,  and  the 
plaintiff*  assumed  and  agreed  to  pay  debts  due  from  R.  H.  Carlton 
to  third  persons,  these  constitute  a  good  consideration  for  the  sale 
(if  proven)  from  R.  H.  Carlton  to  plaintiff. 

5th.  If  there  was  a  delivery  of  the  property  sold  to  the  plaii  tiff 
by  R.  H.  Carlton,  that  was  all  that  was  necessary  to  vest  the  title 
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in  the  plaiutiff,  (if  there  was  a  sale  on  a  good  consideration,)  and 
the  fact  that  the  plaintiff  afterwards  employed  R.  H.  Carlton  to 
assist  in  carrying  on  the  business,  and  left  him  in  connection  with 
others  in  charge  of  the  property,  as  plaintiff's  agent,  would  not 
invalidate  the  sale. 

61h.  Although  a  delivery  of  property  sold,  is  necessary  to  pass 
the  title  thereto,  yet  such  delivery  need  not  be  an  actual  manual 
delivery  ;  but  anything  which  clearly  shows  a  surrender  of  owner- 
ship by  the  seller,  and  an  assumption  of  ownership  by  the  purchaser, 
accompanied  by  such  circumstances  as  would  reasonably  advise  the 
world  of  such  change  of  ownership,  is  all  that  is  necessary  on  that 
point, 

7th.  Even  if  the  jury  should  believe,  from  the  evidence,  that  the 
object  and  purpose  of  E.  H.  Carlton  in  making  the  sale,  w^as  to 
hinder,  delay  or  defraud  his  creditors,  yet  unless  the  jury  are  satis- 
fied, by  the  proof,  that  R.  Carlton,  the  plaintiff,  laiew  that  fact, 
and  bought  the  goods  with  such  knowledge,  the  jury  cannot  find 
that  the  sale  was  fraudulent  for  that  reason. 

8th.  A  party  may  be  in  possession  of  property  by  his  agent  as 
well  as  by  himself,  and  if  the  goods  were  sold  for  a  valuable  con- 
sideration, and  the  possession  delivered  to  the  purchaser,  it  is  not 
necessary  that  he  should  remain  in  the  actual  possession  of  the 
property  sold,  to  guard  his  title  ;  but  such  possession  may  be  b}'' 
an  agent  or  agents,  and  such  agent  may  be  the  seller  of  the  property, 
if  such  possession  is  such  as  to  advise  creditors  of  the  change  in  the 
title  of  the  property. 

The  defendant  then  and  there  asked  the  court  to  instruct  the 
jmy  in  his  behalf  as  follows  : 

If  the  jury  believe,  from  the  evidence,  that  the  sale  alleged  to 
have  taken  place  on  or  about  the  8th  day  of  October,  A.  D.  1858, 
was  made  by  Rowland  H.  Carlton  with  the  intention  of  preventing 
his  creditors  from  collecting  their  demands  against  him,  and  if  they 
further  believe  that  plaintiff  had  notice  of  such  intention  on  the  part 
of  the  said  Rowland  11.  Carlton,  or  was  so  situated  that  he  might 
have  known  it,  then  the  sale  was  void  as  to  Rowland  H.  Carlton's 
creditors,  although  a  valuable  and  adequate  consideration  nay  have 
been  paid  by  the  plaintiff  for  the  goods  in  question,  and  the  jury 
should  find  for  the  defendant. 
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If  the  jury  believe,  from  the  evidence,  that  the  sale  in  question 
was  made  by  Rowland  H.  Carlton  with  the  intent  to  hinder,  delay 
or  defraud  his  creditors,  and  that  such  intent  was  at  the  time  of 
said  alleged  sale  known  to  the  plaintiff  in  the  suit,  then  the  sale 
would  not  be  legal,  as  against  the  creditors  of  the  said  Rowland  H. 
Carlton,  and  the  jury  should  find  for  the  defendant.  And  for  the 
purpose  of  deciduig  upon  this  question,  the  jurj--  may  consider  the 
means  of  knowledge  possessed  by  the  plaintiff,  at  the  time  of  the 
alleged  sale,  of  R.  H.  Carlton's  business  affairs,  and  the  relation- 
ship existing  between  the  parties. 

The  court  qualified  the  said  defendant's  1st  and  2nd  instructions, 
as  follows  : 

The  first  by  the  insertion  of  the  words  following,  to  wit  :  "  Yet 
if  the  jury  believe,  from  the  evidence,  that  Rowland  H.  Carlton  was 
indebted  to  the  plaintiff,  and  that  the  sale,  if  any  was  made,  by  R. 
H.  Carlton  to  plaintiff,  was  with  the  bona  Jide  intention  to  pay  such 
indebtedness,  it  is  valid,  even  against  other  creditors  of  R.  H.  Carl- 
ton." 

And  to  the  2d  instruction,  by  the  insertion  of  the  following 
words,  to  wit :  "  Yet  if  said  sale  was  made  to  pay  a  bona  Jide  in- 
debtedness to  plaintiff,  it  is  a  valid  sale,  if  not  made  to  defraud, 
hinder  or  delay  other  creditors." 

D.  P.  Jenkins,  for  Plaintiff  in  .Error. 

W.  H.  L.  Wallace,  and  D.  L.  Hough,  for  Defendants  in  Error. 

Walker,  J.  The  first  question  presented  by  this  record,  for  our 
consideration,  and  which  was  urged  with  most  earnestness,  is  whether 
R.  H.  Carlton  was  a  competent  witness  on  the  trial  below.  It  is  a 
rule  of  uniform  application  that  a  person  not  a  party  to  the  record, 
and  whose  interest  is  equally  balanced,  is  competent.  Stokes  v. 
Kane,  4  Scam.  R.  167.  This  witness  was  the  vendor  of  the  goods 
in  controversy,  and  it  is  urged  that  his  interest  is  not  balanced  be- 
tween his  execution  creditor  and  his  vendee.  In  numerous  cases 
of  this  character  it  has  been  held  that  his  interest  is  balanced,  and 
that  he  is  competent.  Bailey  v.  Foster,  9  Pick.  139 ;  Prince  v. 
Shej)kerd,  ib.   176 ;    Ragland  v.  Wickware,  4  J.  J.  Marsh.   530 ; 
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Lunvpton  v.  Lumi^ton^s  Exhs,  6  Moii.  116  ;  Rite  v.  Austin,  17 
Mass.  197  ;  Martin  v.  Jackson,  1  Carr.  and  Paine,  17.  There  are 
however,  cases  which  seem  to  militate  against  this  doctrine,  bnt  the 
weight  is,  we  think,  most  clearly  in  its  favor. 

This  rule  has  been  recognized  by  former  adjudications  of  this 
court.  In  the  case  of  Clifton  v.  Bogardus,  1  Scam.  R.  32,  where 
an  execution  in  favor  of  Boo;ardus  and  ao:ainst  Moses  Clifton  was 
levied  on  property  claimed  by  Mary  Clifton,  it  was  held  that  Moses 
Chfton  was  a  competent  witness  on  a  trial  of  the  right  of  property, 
and  his  competency  is  placed  upon  the  ground  that  his  interest  was 
against  the  ]3arty  calhng  him.  The  judgment  debtor  in  that  case, 
as  in  this,  was  called  as  a  witness,  by  his  vendee.  And  we  are  un- 
able to  perceive  any  distinction  in  the  two  cases.  If  the  interest 
of  the  witness  was  against  the  part}^  prodii#ing  him  in  the  one  case, 
it  most  undoubtedly  is,  in  the  other.  Again  in  the  case  of  Miller 
V.  Dobson,  1  Gilm.  R.  572,  which  was  an  action  of  replevin,  it  was 
conceded  by  counsel,  and  acted  upon  by  the  court,  as  the  settled 
common  law  rule,  that  in  replevin  by  the  claimant  of  property  lev- 
ied upon  under  execution,  the  judgment  debtor  is  a  competent  wit- 
ness. It  is  true,  counsel  conceded  the  rule  in  that  case,  but  the 
court  say  they  would  not  hesitate  to  exclude  the  witness  under  the 
statute  if  they  could  have  done  so,  and  they  must  have  regarded 
the  rule  as  inflexible,  or  they  would  have  done  so  on  common  law 
gi'ouuds. 

We  have  no  hesitation  in  saying,  that  whether  considered  on 
j)rinciple  or  upon  authority  the  witness  Avas  competent.  If  he  has 
sold  with  a  warranty,  and  a  warranty  of  title  is  always  impHed  in 
sales  of  chattels,  and  a  trial  results  in  favor  of  its  hability  to  the 
execution,  he  thereby  becomes  liable  to  his  vendee  for  a  breach  of 
warranty,  for  the  price,  whilst. if  the  vendee  recovers  the  property 
his  habiUty  to  pay  the  execution,  remains  unimpaired.  In  either 
event  his  liability  is  the  same,  and  his  interest  is  balanced.  We 
therefore  see  no  error  in  permitting  the  witness  to  testify. 

The  bill  of  exceptions  fails  to  state  that  it  contains  all  of  the  evi- 
dence introduced  on  the  trial  m  the  court  below,  and  we  cannot 
inquire  whether  the  verdict  is  supported  by  the  evidence,  but  it 
must  be  presumed  that  it  is.  The  evidence  that  is  contained  in 
the  bill  of  exceptions,  tends  to  prove  a  delivery  of  possession  by 
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witness  to  plaintiff  at  the  time  of  sale.  Such  being  the  case  it  was 
for  the  jury  to  determine  whether  the  title  and  possession  went 
together  or  not.  It  would  have  been  error  in  the  court  when  there 
was  such  evidence  before  the  jury,  to  have  instructed  them,  that 
the  sale  ^vas  fraudulent  pei'  se.  Had  there  been  an  entire  absence 
of  all  evidence  of  a  change  of  possession  accompanying  the  sale, 
then  such  an  instruction  would  have  been  proper,  but  so  long  as 
there  was  evidence  of  that  fact,  however  slight  it  might  be,  and 
however  clearly  it  might  have  been  rebutted,  it  was  still  a  question 
for  the  jury  and  not  for  the  court.  The  defendant's  13th  instruc- 
tion -was,  therefore,  properly  refused. 

His  12th  instruction  is  based  npon  the  hypothesis  that  the  vendee 
had  no  right  to  employ  the  vendor  as  a  clerk  to  sell  the  goods,  in 
connection  with  others.  There  is  no  doubt  that  it  is  a  circumstance 
to  be  considered  on  the  question  of  fraud,  but  undoubtedly  may  be 
explained,  but  it  is  not  per  se  a  fraud  that  admits  of  no  explanation. 
If  the  vendor  after  the  sale  without  a  deHvery  of  the  goods,  were 
to  remain  in  the  sole  and  exclusive  possession,  it  Avould  amoimt  to 
a  fraud  in  law,  but  such  is  not  the  evidence  in  this  case.  No  evi- 
dence showed  that  E.  II.  Carlton  w^as  in  the  sole  and  exclusive 
possession,  but  it  tended  to  show  that  he  was  only  acting  as  a  clerk, 
and  that  Teller  was  the  person  having  charge  of  the  concern,  and 
was  the  principal  in  its  management.  And  for  aught  that  appears 
the  evidence  may  have  been  conclusive  of  that  fact.  This  instruction 
without  modification,  so  as  to  have  left  it  to  the  jury  to  determine 
from  the  evidence  whether  he  had  remained  in  the  exclusive  pos- 
session and  control  of  the  goods,  without  ever  having  delivered 
them  to  the  purchaser,  was  erroneous,  and  therefore  properly  re- 
fused. 

There  is  no  objection  perceived  to  the  modification  made  to  de- 
fendant's first  and  second  instructions.  The  various  other  instruc- 
tions as  asked  and  given  presented  the  law  fairly,  as  it  arose  on  the 
facts  of  the  case  so  far  as  we  can  determine  from  that  contained  in 
the  bni  of  exceptions.  We  see  no  error  in  the  record,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Anna  B.  Foote,  Appellant,  -y.  William  E.  Foote,  Appellee. 
APPEAL  from  McLean. 

Alimony  will  be  granted  in  proportion  to  the  wants  of  the  party  asking  it,  and  the 
ability  of  the  person  who  is  to  pay  it.  The  allowance  depends  upon  a  judicial 
exercise  or  discretion,  which  may  be  inquired  into  on  appeal. 

An  allowance  for  alimony  may  be  increased  or  diminished. 

Bill  in  chancery,  filed  by  appellant  against  appellee,  for  divorce. 

The  biU  was  taken  as  confessed  by  defendant. 

A  decree  was  entered  dissolving  the  bonds  of  matrimony  there- 
tofore subsisting  between  the  complainant,  Anna  B.  Foote,  and  the 
defendant,  William  E.  Foote  ;  and  that  the  custody  of  the  infant 
children  of  said  parties  be  given  to  the  appellant,  Anna  B.  Foote. 
It  was  further  decreed,  that  said  William  E.  Foote  pay  as  ali- 
mony to  the  said  Anna  B.  Foote,  for  the  support  of  herself  and 
her  two  children,  the  sum  of  $500  per  annum,  in  equal  quarterly 
installments. 

The  complainant  excepted  to  the  allowance  for  ahmony,  as  being 
inadequate. 

It  appeared  by  the  evidence  of  Thomas  Lonergan,  that  when 
complainant  married  defendant,  she  had  a  piano  worth  from  $200 
to  $300  ;  that  on  the  day  of  her  marriage,  witness  gave  her  $100  ] 
that  since  their  marriage  witness  had  let  her  have  money  and  fur- 
nished her  house,  amounting  in  the  aggregate,  to  between  $700  and 
$800.  That  the  two  children  are  both  boys.  That  in  his  opinion 
$1,200  per  year  would  be  the  ordinary  and  necessary  expenses  for 
the  support  of  complainant  and  her  two  children. 

It  appeared  in  evidence,  by  the  testimouj^  of  John  8.  Auhy,  that 
$1,200  would  be  a  fair  estimate  for  the  support  of  complainant  and 
children  per  year. 

ItAvas  also  proved,  by  the  testimony  oi  Robert  Hill,  that  $1,400 
would  be  the  annual  necessary  expense  for  their  support. 

It  was  further  proved  that  the  defendant  al)out  eighteen  months 
before  the  decree  was  made,  told  Thomas  F.  Warrell  that  he  was 
worth  $10,000,  and  was  clear  of  debt. 

That  the  proceds  of  the  job  part  of  his  office  (he  was  a  printer,) 
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was  worth  $1,500  or  .|2,500  per  mouth.     That  the  children  are 
aged,  one  seven  years,  the  other  two  years. 

It  also  appeared,  from  the  testimony  of  William  Thomas,  that 
witness  was  an  insurance  agent ;  that  on  the  15th  of  January,  1858, 
defendant  applied  to  him  to  insure  his  printing  establishment,  and 
defendant  then  stated  that  the  value  of  the  property  to  be  insured, 
at  last  invoice,  was  $12,000.  That  a  short  time  afterwards  the  wit- 
ness remarked  to  defendant,  that  he  thought  the  appraisement  was 
too  high,  when  defendant  replied  that  he  had,  since  such  appraise- 
ment, purchased  upwards  of  three  thousand  dollars  worth  of  prop- 
erty and  put  it  in  the  office,  making  between  $15,000  and  $16,000 
worth  of  materials  and  apparatus  connected  with  the  office. 

Brier  &  Birch,  and  E.  Van  Buren,  for  Appellant. 

SwETT  &  Orme,  and  J.  M.  Scott,  for  Appellee. 

Breese,  J.  It  is  true,  as  claimed  by  defendant's  counsel,  the 
court,  in  determining  the  question  of  alimony,  will  take  into  con- 
sideration the  circumstances  of  the  parties  and  their  social  posi- 
tion— the  amount  of  property  and  resources  of  the  husband,  and 
his  ability  to  pay  the  sum  the  court  may  award  against  him  ;  in 
other  words,  alimony  will  be  granted  in  proportion  to  the  wants  of 
the  person  requiring  it,  and  the  circumstances  of  the  party  who  is 
to  pay  it.  The  allowance  is  said  to  be  discretionary  with  the  court. 
It  LS  so,  but  it  is  a  judicial,  not  an  arbitrary  discretion  which  is  to 
be  exercised,  and  is  therefore  a  subject  of  appeal,  and  while  it  is 
so,  it  should  be  only  upon  a  strong  and  decided  difference  of  opin- 
ion, where  an  appellate  court  would  be  disposed  to  disturb  a  de- 
cree. 

Our  statute  provides,  (Scatcs  Comp.  151,)  when  a  divorce  is  de- 
creed, the  court  may  make  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  the  care,  custody  and  support  of  the 
cliildren  or  any  of  them,  as  from  the  circumstances  of  the  parties 
and  the  nature  of  the  case,  shall  be  fit,  reasonable  and  just. 

The  decree  in  this  case  finds  the  wife  to  be  the  meritorious  cause, 
and  whilst  there  is  nothing  proved  against  the  husband  but  exhibi- 
tionir  of  unrestrained  anger  against  the  wife,  amounting  in  one  oi 
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more  instances,  to  unmanly  violence  towards  her,  Avhich  was  fully 
})roved,  enough  is  developed  by  the  whole  case  to  show  that  there 
was  great  incompatibility  of  temper,  irreconcilable  disagreement 
between  the  parties,  producing  a  breach  only  to  be  healed  by  sepa- 
ration. The  defendant  did  not  answer  the  charge  of  cruelty,  nor 
attempt  to  recriminate  ;  the  bill  was  taken  for  confessed  against 
hhn.  The  proofs  show,  that  the  complainant  on  her  marriage  had 
property  of  the  value  of  about  eight  hundred  dollars,  which  the 
defendant  restored  to  her,  and  also  furnished  her,  between  the  time 
of  her  leaving  his  bed  and  board  and  the  trial  of  the  cause,  that  is, 
from  December,  1857,  to  April,  1858,  the  sum  of  two  hundred 
dollars,  so  that  all  that  he  received  v/ith  her,  has  been  restored  to 
her.  The  proofs  further  show,  throwing  all  estimate  of  his  real 
estate  out  of  the  question,  as  its  value  and  the  existing  lieus  and 
liabilities  upon  it,  are  al^out  equal,  that  his  amuial  income  from  his 
business — that  of  proprietor  of  a  large  printing  establishment  in  the 
city  of  Bloomington — is  twenty-five  hundred  dollars.  The  proofs 
further  show  that  there  are  two  children  of  the  marriage,  both  boys, 
one  six,  and  the  youngest  about  two  years  of  age,  who  are,  by  the  1 
:lecL-ee,  committed  to  the  complainant,  for  their  nurture  and  educa-  ■ 
tion.  It  is  also  in  proof,  that  the  complainant  is  in  delicate  health, 
and  not  able  to  do  much  labor,  and  that  the  health  of  the  eldest 
child  is  also  feeble,  and  that  they  all  reside  together,  with  her  rela- 
tives, at  Chicago. 

It  ^\dll  be  observed,  our  statute  requires  that  the  court,  in  de- 
creeing a  separation  from  the  bonds  of  matrimony,  may  make  an 
order,  touching  not  only  the  ahmony  and  maintenance  of  the  wife,  ^ 
but  for  the  care,  custody  and  support  of  the  children. 

It  becomes  therefore,  a  very  important  subject  of  inquiry,  did] 
the  court,  in  exercising  its  discretion  in  this  case,  regard  this  pro- 
vision of  the  statute.  Has  any  provision  been  made  for  the  support] 
of  the  children  ?  Five  hundred  dollars  per  annum,  pa3'able 
quarterly,  may  be  considered  as  ample  for  the  decent  support  of " 
the  wife,  added  to  the  small  income  she  ma}^  and  ought  to  obtain 
from  her  own  labor.  It  is  not  the  design  of  the  law,  that  she  shall 
l)e  supported  by  her  husband  in  idleness,  but,  as  when  the  marriage 
relation  existed,  she  should  contribute  her  oavu  services  in  aid  of 
the  family  establishment,  if  not  by  manual  labor,  which  is  not 
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expected  from  the  rich,  but  by  overseemg  and  carefully  watching 
and  protecting  the  common  interests,  and  advancing  them  to  the 
extent  of  her  power.  So  when  a  separation  is  decreed,  it  is  ex- 
pected she  will  do  something  for  her  support,  if  exertion  be  neces- 
sary to  that  end.  Whilst  provision  is  made  by  the  court  for  her 
support,  the  children  seem  to  have  been  wholly  overlooked.  By 
law,  it  is  the  bounden  duty  of  the  father  to  provide  for  the  support 
of  his  own  offspring,  and  having  the  means  he  can  be  compelled  to 
do  so.  By  the  divorce,  he  is  relieved  of  the  care  and  responsibility 
attending  their  nurture,  all  being  devolved  upon  the  mother,  and 
it  seems  from  the  proof,  though  never  treatmg  his  children  un- 
kindly, he  never  manifested  very  much  regard  for  them.  Their 
support  is  a  fair  claim  upon  his  property.  AYith  an  annual  income 
of  two  thousand  five  hundred  dollars,  he  is  abundantly  able,  not 
only  to  pay  six  hundred  dollars  to  the  complauiant,  but  a  sufficient 
sum  for  the  support  of  the  children. 

It  is  urged  by  defendant's  counsel,  that  his  property  is  of  a  perish- 
able nature,  not  enhanced  in  value  by  time.  This  is  true  as  to  the 
materials  of  which  that  propert}^  is  composed,  time  and  use  will 
deteriorate  it,  but  it  is  not  true  as  regards  the  establishment  itself. 
Time,  there  is  every  reason  to  beheve,  will,  by  a  proper  application 
of  his  skill  and  industry  to  it,  enhance  its  proceeds.  Experience 
proves,  that  such  establishments  well  conducted,  as  his  appears  to  be, 
in  our  growing  cities,  produce  certain,  and  large  incomes.  The  net 
income  from  the  establishment  now,  is  admitted  to  be  twenty-five 
hundred  dollars,  full  ten  per  cent,  on  all  the  capital  invested  and 
employed,  and  with  the  growth  and  expansion  of  the  city  and 
comit}'  in  which  it  is  located,  the  chances  are  greatly  in  favor  of  a 
continued  annual  increase.  We  agree  with  the  defendant's  counsel, 
that  alimony  and  maintenance,  should  be  so  graduated,  as  not  to 
trench  too  deeply  upon  a  defendant's  capital  and  resom'ces,  for  by  so 
doins,  the  object  of  the  allowance  may  be  defeated.  Yet  such  as 
the  defendant  has,  be  it  much  or  little,  must  be  resorted  to,  out  of 
which  to  provide  a  fund  for  the  children.  If  he  has  no  property,  a 
certain  proportion  of  the  avails  of  his  own  skill  and  labor,  must  be 
applied — in  short,  courts  can  resort  to  all  the  means,  for  such  pur- 
pose, in  the  power,  possession  or  control  of  the  defendant,  or  in 
reasonable  expectancy.      But  in  this   case,   we  do  not  touch  the 
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capital  of  the  defendant,  we  only  proijose  to  take  from  the  net  m- 
come  derived  from  its  use,  a  certain  proportion,  for  the  support  of 
the  wife  and  the  children,  which  the  law  compels  him  to  support. 
If,  by  his  misconduct,  he  is  deprived  of  their  company  and  caresses, 
he  is  still  bound  to  give  them  a  decent  support  and  education.  AVe 
think  one  thousand  dollars,  not  one-half  of  his  income — six  hundred 
dollars  thereof  for  the  complamant,  and  the  residue,  four  hundred 
dollars,  for  the  support  of  the  children — will  be  as  fair  an  allowance 
as  conld,  under  the  circumstances,  be  made,  leaving  out  of  view, 
the  defendant's  real  estate  or  any  increase  in  its  value,  and  this  will 
be  cm'  decree. 

It  is  equally  the  duty  of  the  court  decreeing  a  divorce,  under 
our  statute  to  provide  for  the  childi-en  as  to  provide  alimony  for 
the  wife.  Taking  into  consideration  their  respective  ages — the 
delicate  health  of  the  oldest,  and  also  that  of  the  mother,  we  cannot 
think  four  hmidred  dollars  a  }'ear  too  much  for  their  support  and 
education,  certainly  not  whilst  they  are  so  young  as  to  be  unable 
to  earn  anything  for  themselves.  In  process  of  time,  should  they 
live,  they  may  be  able  to  earn  a  portion  of  their  own  support,  when 
the  amount  now  allowed  for  such  purpose,  may  be  diminished,  as 
such  matters  always  remain  under  the  control  of  the  courts,  and 
subject  to  any  alterations  that  varying  circumstances  may  render 
necessary.     Davis  v.  Davis,  19  111.  R.  343. 

All  the  cases,  both  English  and  American,  sustain  the  view  we 
have  taken  of  this  case.  In  Cool;  v.  Cook,  1  Eng.  Ecc.  R.  178,  one 
moiety  of  the  husband's  property  was  given  to  the  wife  for  perma- 
nent aUmony,  and  the  same  in  Smith  v.  Smith,  ib.  24-1:,  and  Otway 
v.  Otway,  ib.  203.  Kirhy  v.  Kirhy,  1  Paige  Ch.  261  ;  Prince  v. 
Prince,  1  Ilichardson  Eq.  Rep.  S.  Car.  282  ;  McCrochlin  v. 
McCrochlin,  2  B.  Monroe,  372,  where  the  com't  say  when  the  hus- 
band owns  little  or  no  property-,  that  fact  does  not  absolve  him  from 
liis  duty  to  contribute,  even  by  his  labor,  something  towards  the 
maintenance  of  his  wife  and  infant  child  in  her  possession  and  under 
her  care.  Lawrence  v.  Lawrence,  3  Paige  Ch.  267  ;  Bursler  v. 
Pursier,  5  Pickering,  427,  where  alimony  was  allowed  without 
regard  to  the  husband's  income  alone.  Prather  v.  Prather,  4  De- 
eaussure  S.  Car.  33  ;  Taylor  v.  Taylor,  ib.  175  ;  Williams  v.  Wil- 
Hams,  ib.  183  ;  Reavis  v.  litavis,  1  Scam.  R.  242.  Many  other 
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cases,  to  which  those  cited  refer,  might  be  cited,  but  it  is  unneces- 
sary. The  principles  established  are  too  plain  and  just  to  requh-e 
authority  in  their  support. 

The  judgment  of  this  court  is,  that  the  decree  of  the  Circuit 
Court  as  to  allowance  of  alimony  be  reversed,  and  the  cause  be 
remanded  to  that  court,  with  instructions  to  allow  to  the  complain- 
ant as  alimony,  the  sum  of  six  hundred  dollars  annually  to  be  paid 
quarterly,  and  the  further  sum  of  four  hundred  dollars  payable  ta 
the  complainant,  for  the  support  and  education  of  the  children 
committed  to  her  care  and  custody,  the  same  to  be  paid  quarter- 
yearly,  and  that  the  same  be  a  lieu  on  the  estate  real  and  personal 
of  the  defendant,  and  that  he  pay  the  costs. 

Decree  I'eversed  in  part,  and  changed^ 


John  B.  Angle,  Appellant,  v.  William  Hanna,  Appellee. 

APPEAL  FROM  STEPHENSON. 

A  party  who  engages  to  labor  for  another  for  a  specified  time,  cannot  recover  for 
his  ser\'ices  unless  he  performs  his  contract,  or  is  excused  by  his  employer,  or 
is  justified  in  leaving  the  service. 

That  he  is  called  upon  to  do  severe,  or  unpleasant  labor,  does  not  excuse  him  for 
leaving  his  work. 

This  was  an  action  for  work,  labor  and  services,  brought  by  the 
appellee  against  the  appellant,  before  a  justice,  in  Stephenson 
coimty,  and  was  taken  by  the  appellant  to  the  Circuit  Court  of  said 
county,  and  tried  by  a  jury  before  Sheldon,  Judge,  at  the  Sep- 
tember term  of  said  court,  1858.  Judgment  was  rendered  in  favor 
of  the  appellee  in  said  court,  for  the  sum  of  |46.80,  and  costs,  from 
which  judgment  the  said  Angle  took  an  appeal  to  this  court. 

The  appellant  resisted  the  recovery  in  the  court  below,  on  the 
ground  that  the  work  and  labor  for  which  the  suit  was  brought, 
was  done  under  a  special  contract,  by  which  the  appellee  was  tc 
work  for  the  appellant,  on  his  form,  for  the  period  of  four  months^ 
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or  from  the  14th  day  of  May  until  the  1st  of  October,  1857  ;  and 
that  the  appellee  violated  his  contract,  in  departing  from  the  service 
of  the  appellant  without  a  lawful  excuse,  and  for  that  reason  was 
not  entitled  to  recover. 

The  appellee  proved  by  three  witnesses,  that  he  worked  for  the  . 
appellant,  on  his  farm,  from  about  the  14th  of  May  until  about  the 
7th  of  August,  1857,  and  that  the  work  consisted  in  the  work  ordi- 
narily done  on  a  farm,  and  in  carrjdng  brick  on  a  new  house  the 
appellant  was  then  building.  Carrying  brick  worth  from  $1.00  to 
$1.25  per  day.  The  appellant  showed  that  during  that  time,  wages 
of  the  kind  were  worth  about  $16  per  month. 

The  appellant  proved  on  the  trial,  that  the  work  was  done  under 
a  special  contract,  by  which  the  appellee  agreed  to  work  for  the 
appellant  four  months,  or  until  the  first  of  October,  1857,  for  the 
sum  of  $18  per  month  ;  and  that  he  commenced  work  on  the  14th 
of  May,  1857,  and  quit  on  the  6th  or  7th  of  August,  1857. 

The  following  is  the  testimony,  which  shows  under  what  circum- 
stances appellee  left  the  service  of  appellant : 

Daniel  Kridei\  witness  for  appellee,  stated  that  he  is  acquainted 
with  tlie  parties  to  the  suit ;  that  on  the  8th  or  9th  of  August, 
A.  D.  1857,  plamtiif  below  came  to  his  house,  and  told  witness  he 
had  left  defendant ;  that  he  had  left  him  two  days  before  ;  that  he 
had  ao;reed  to  work  for  the  defendant  four  months,  or  until  the  1st 
of  October,  1857,  at  eighteen  dollars  per  month ;  that  he  com- 
menced work  about  the  14tli  day  of  Ma}",  1857,  and  worked  until 
the  6th  of  August  following.     Witness  asked  plaintiff  why  he  had 
left  the  Avork  of  defendant,  and  told  him  he  could  not  recover  for 
his  labor  unless  he  had  good  reason  for  leaving.     Plaintiff  told  him 
that  he  and  defendant,  on  the  da}"  he  left,  commenced  cutting  flax 
with  a  machine  ;  that  there  were  two  pair  of  horses  attached  to  the 
machine  ;  that  defendant  put  him  on  the  horses  to  drive  them, 
l)ecause  it  was  easier  to  drive  than  to  pitch  off,  and  defendant  got 
on  the  machine  to  pitch  off ;  defendant  complained  that  plaintill 
did  not  drive  fest  enough,  so  that  the  machine  would  clear  itself, 
and  requested  him  to  drive  faster ;  plaintiff"  did  not  drive  fast 
enough  so  that  the  machine  would  clear,  and  then  the  defendant  got 
on  the  horses  and  drove,  and  the  plaintiff  got  on  the  machine  to 
pitch  off;  and  after  going  once  round  the  field,  plaintiff"  got  off  the 
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machine  and  stuck  his  fork  into  the  ground,  and  declared  that  he 
would  not  pitch  oS  any  more  ;  it  was  too  hard  work  for  him,  and 
he  would  not  pitch  oft' ;  defendant  drove  the  horses  fast,  when  plain- 
tifi"  said  he  would  not  pitch  oft" ;  defendant  then  told  plaintifi"  if  he 
would  not  pitch  oft",  he  would  have  to  get  some  one  else,  and  after 
some  few  words  between  the  parties,  the  plaiutiflf  left  the  defendant 
and  went  away  ;  plaintifi"  did  not  say  that  defendant  told  him  to 
leave  ;  plaintiff  stated  no  other  cause  for  having  left  except  as  above 
stated. 

The  testimony  further  shows  that  the  appellee  was  well  treated 
and  that  he  made  no  complaint  of  bad  treatment  while  working  for 
appellant. 

The  cause  being  submitted  to  the  jury,  they  returned  a  verdict 
in  favor  of  the  appellee,  for  $46.80  ;  and  thereupon  the  appellant 
moved  for  a  new  trial,  for  the  reason  that  the  verdict  was  against 
the  evidence,  and  the  court  overruled  said  motion  ;  to  which  de- 
cision of  the  court,  overruling  said  motion,  the  appellant,  by  his 
counsel,  excepted,  and  judgment  was  entered  for  the  appellee. 

Meacham  &  Bailey,  for  Appellant. 

J.  H.  Goodhue,  and  R.  S.  Blackwell,  for  Appellee. 

Walker,  J.  The  principle  is  well  established  and  fuUy  recog- 
nized, that  a  party  who  engages  to  labor  for  a  specified  period,  has 
no  right  to  recover  unless  he  performs  his  contract,  or  is  excused 
by  the  employer,  or  is  in  some  manner  justified  in  quitting  before 
the  expiration  of  the  time.  If  the  employee  is  prevented  from  per- 
forming his  contract  by  the  employer,  or  is  discharged  from  his 
employment,  or  is  from  ill  usage  compelled  to  abandon  his  service, 
he  may  then  recover  on  a  quantum  meruit.  But,  unless  he  is  thus 
excused  or  prevented,  he  has  no  such  right.  In  this  case,  the  en- 
gagement was  to  labor  four  months,  at  eighteen  dollars  per  month, 
or  from  the  14th  of  May  until  the  first  of  October,  1857.  Aftei 
entering  upon  the  performance  of  the  contract,  appellee  quit  work 
for  the  appellant  about  the  6th  or  7th  of  August,  1857.  There  is 
no  evidence  in  this  record  showing  that  the  appellant  discharged  or 
in  any  manner  excused  the  appellee  from  completing  the  perform- 
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aiice  of  the  contract.  And  it  fails  to  show  ill  usage,  but  on  the 
contrary  it  appears  that  he  was  well  treated,  and  that  he  at  no 
time  complained  of  his  treatment,  of  his  board  or  of  his  lodgings. 
And  the  only  excuse  which  he  made,  after  leaving,  was  that  cut 
ting  flax  with  a  machine  was  too  hard  work.  And  from  his  state- 
ment and  other  evidence,  the  appellant  was  engaged  with  him  at 
the  same  labor.  He  was  employed  on  the  farm  in  the  perfoi'mance 
of  labor  incident  to  that  occupation,  and  he  had  no  right  to  insist 
upon  the  right  to  perform  only  the  lighter  portions  of  it,  and  an 
exemption  from  the  more  onerous  portions.  If  he  had  not  been 
willing  to  perform  such  labor  as  is  usual  and  customary  on  a  farm, 
he  should  have  stipulated  in  his  contract  for  an  exemption  from  its 
performance. 

It  was  urged  that  the  appellant  had  no  right,  under  the  general 
contract  for  labor  as  a  farm  hand,  to  require  him  to  carry  brick, 
which  was  worth  more  than  ordinary  farm  labor.  It  does  not 
appear  that  appellee  was  only  employed  as  a  farm  hand.  The  evi- 
dence shows  that  he  was  employed  to  labor  for  the  period  stipu- 
lated, without  any  kind  of  labor  being  specified,  and  it  may  have 
been  that  carrying  brick  was  a  part  of  the  labor  contemplated  by 
both  parties,  when  he  was  employed.  And  if  it  were  not,  the  pre- 
sumption is,  that  he  would  at  the  time  have  objected  to  its  perform- 
ance. But  where  it  does  not  appear  that  such  labor  was  not  con- 
templated by  the  parties  when  the  contract  was  made,  and  no 
objection  was  made  at  the  time  of  its  performance,  we  must  con- 
clude that  it  was  a  portion  of  the  labor  intended  by  the  parties 
when  the  contract  was  made.  And  even  if  it  was  not,  we  cannot 
say  it  was  not  embraced  in  the  contract. 

The  appellee  has  wholly  failed  to  show  a  right  of  recovery  ;  he 
having  violated  his  part  of  the  agreement,  without  any  legal  excuse, 
the  finding  of  the  jury  was  wrong,  and  unsustained  b}^  the  evidence. 
The  court  below  erred  in  not  granting  a  new  trial.  The  judgment 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  Speer,  Plaintiff  in  Error,  v.  R.  Solon  CRAia, 
Defendant  in  Error. 

error  to  cook  county  court  of  common  pleas. 

Where  a  declaration  only  sets  out  an  indorsement  in  substance,  there  is  not  any 
variance  if  the  declaration  calls  the  indorsee  R.  Solon  Craig,  and  the  indorse- 
ment R.  S.  Craig. 

Assumpsit  upon  a  promissory  note,  made  October  10,  1857,  by 
Samuel  A.  Hatch  and  Thomas  Speer,  for  $813.48,  payable  to  John 
Crais:.  Indorsed  to  R.  S.  Craio;.  The  declaration  is  filed  in  the 
name  of  li.  Solon  Craig.  Plea  non-assumpsit,  and  sworn  to.  In 
the  descriptive  allegation  relating  to  the  indorsement,  it  is  simply 
stated  that  John  Craig  indorsed  the  note  to  the  plaintiff. 

Errors  assigned. 

The  court  erred  in  admitting  the  note  and  indorsement  in  evi- 
dence. 

The  court  erred  in  not  excluding  the  note  and  indorsement  from 
the  jury. 

R.  S.  Blagkwell,  for  Plaintiff  in  Error. 

C.  Beckwith,  for  Defendant  in  Error. 

"  Caton,  C.  J.  The  declaration  m  this  case  is  by  R.  Solon  Craig 
as  plaintiff  against  Hatch  and  Speer.  Speer  alone  was  served  with 
process  and  pleaded  non-assumpsit.  The  declaration  avers  that  the 
defendants  made  their  note,  giving  date  and  amount  and  when  pay- 
able, by  which  they  promissed  to  pay  to  the  order  of  John  Craig, 
etc.,  and  that  afterwards  the  payee  indorsed  the  note  to  the  plaintiff. 
Upon  the  trial,  the  note  as  described  was  introduced  in  evidence 
and  the  indorsement  by  the  payee,  as  follows  :  "  For  value  received 
I  transfer  the  within  note  to  R.  S.  Craig,"  and  it  is  objected  that 
this  was  a  variance  from  the  indorsement  described  in  the  declara- 
tion. The  declaration  pretends  to  set  out  nothing  but  the  substance 
of  the  mdorsement,  without  pretending  to  give  a  description  of  the 
form.  It  does  not  pretend  to  say  by  what  name,  description,  acldi- 
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tiou  or  desiguation,  t-he  order  to  pay  to  the  plaintiff  was  made. 
Had  the  declaration  averred  that  the  payee  had  indorsed  it  to  the 
plaiutifi'  by  the  designation  aforesaid,  or  by  the  name  of  R.  Solon 
Craig,  then  there  would  have  been  a  variance.  As  it  was,  there 
was  the  simple  question  of  fact  to  be  determined  whether  the  note  I 
was  really  indorsed  to  the  plaintiff  by  any  name  or  description. 
The  com"t  found  that  it  was,  and  we  think  properly. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Letty  M.  Clark,  Plaintiff  in  Error,  v.  Buckner  S.  Morris, 
et  al.,  Defendants  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  party  who  sets  up  a  claim  to  real  estate,  founded  upon  an  unrecorded  deed, 
from  a  brother,  must  show  such  facts  as  were  sufficient  to  put  any  one  upon 
inquiry  who  was  deahng-  with  the  estate.  Negligence  in  giving  notice  to  those 
to  whom  it  was  known  the  estate  was  about  to  be  conveyed,  might  amount  to 
an  estoppel. 

The  fact  of  possession  by  such  a  party  must  be  considered,  in  connection  with  all 
the  circt;mstances  surrounding  it ;  as  to  who  was  the  head  of  the  family ;  how 
far  the  conveyance  was  kept  concealed ;  the  motives  for  the  conveyance  ;  the 
consideration,  and  all  the  incidents  affecting  the  transaction. 

The  opinion  of  the  court,  contains  a  full  statement  of  the  case, 
condensed  from  a  very  voluminous  record,  which  it  is  not  deemed 
necessary  to  present,  otherwise  than  as  it  is  there  presented. 

R.  S.  Blackwell,  and  Gookins,  Thomas  &  Roberts,  for 
Plaintiff  in  Error. 

B.  S.  Morris,  for  Defendants  in  Error. 

Breese,  J     We  cannot  but  admire  and  approve  the  brief  and 
pointed  manner  in  which  one  of  the  counsel  for  plaintiff  in  error 
states  this  case.     From  a  very  voluminous  record,  he  extracts  four 
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points  only,  as  worthy  the  consideration  of  this  court,  and  when 
considered,  such  will  be  found  to  be  the  fact. 

The  points  are  :  1st,  That  complainant  was  in  possession  of  the 
property  in  question  at  the  time  of  the  execution  of  the  trust  deed 
by  Lewis  W.  Clark  to  Burch,  the  trustee  of  Corning,  under  an 
unrecorded  deed  from  Lewis  W.  Clark,  her  brother,  and  if  this 
was  true,  Burch  the  trustee  and  Corning  the  cestui  que  trust,  had 
notice,  in  equit}^,  of  the  complainant's  rights.  Second,  If  Lewis 
"VV.  Clark  and  complainant  were  both  in  possession,  then  it  was  a 
mixed  possession,  and  the  law  in  such  case  is,  that  the  possession 
shall  be  adjudged  to  the  party  having  the  right — that  complainant 
had  the  right,  and  consequently  it  was  her  possession,  and  this  pos- 
session put  the  trustee  and  cestui  que  trust  upon  mquiry  which  con- 
stitutes notice  in  equity  of  the  unrecorded  deed  to  the  complainant. 
Third,  The  recital  in  the  deed  of  a  pecuniary  consideration  and  the 
support  of  the  father  and  mother  of  the  grantor  and  grantee,  can- 
not be  contradicted  by  loose  hearsay,  and  fourth,  If  the  unrecorded 
deed  be  invalid  as  against  the  trustee  and  cestui  que  trust,  the  com- 
plainant has  a  right  to  redeem  from  the  trust  deed. 

These  are  the  grains  of  wheat  wumowed  by  diligence  _  from  the 
superfluous  matter  with  which  the  case  is  encumbered,  and  which 
is  the  fortune  of  all  cases  hi  chancery  where  large  values  are  in- 
volved. 

We  think  the  above  propositions  present  all  of  the  case  necessary 
for  us  to  consider  in  order  to  a  correct  decision  on  the  merits. 

The  first  and  leading  question  is,  was  the  complainant  at  any 
time,  in  legal  contemplation,  in  the  possession  of  the  premises  in 
controversy  ? 

We  understand  by  possession,  in  this  connection,  an  adverse  and 
an  exclusive  possession  against  all  the  world,  claiming  the  property 
during  the  time,  under  an  mn-ecorded  deed,  and  such  is  the  allega- 
tion in  the  bill  of  complaint. 

And  it  is  further  alleged  in  the  bill,  that  the  complainant  ^vas  put 
in  possession  of  the  lots,  "  on  or  about  the  8th  of  November,  1845, 
by  said  Lewis  W.  Clark,  and  that  she  continued  in  possession  from 
thence  until  about  the-  23rd  of  March,  1850,  by  actual  residence 
thereon." 

The  proof  that  the  house  in  which  she  resided,  was  built  on  the 
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lots  by  Lewis  "W.  Clark,  is  clear  and  unequivocal,  and  that  he  de- 
signed it  as  a  home  for  his  aged  parents,  and  for  the  complainant, 
his  sister,- who  had  then  passed  her  climacteric,  mimarried,  and 
with  no  prop  of  support,  but  her  kind-hearted  and  generous  brother, 
is  equally  conclusive. 

A  brief  history  of  this  family  may  tend  to  illustrate  the  chru-actcr 
of  this  possession  now  set  up  by  complainant.  Previous  to  their 
removal  to  Chicago,  it  seems  they  were  residing  at  Utica,  New 
York.  Whilst  living  there,  the  old  gentleman  was  not  known  to 
do  anything  for  a  living,  and  he  had  been  heard  to  say  that  he  was 
supported  by  his  son  Lewis.  In  1836,  Lewis,  it  seems,  brouglit 
his  parents  and  family  to  Chicago,  to  take  care  of  them,  as  he 
always  declared.  He  first  rented  a  house  for  them,  called  in  the 
pleadings,  the  Hubbard  House,  where  they  resided  three  years. 
The  family  then  consisted  of  his  father  and  mother,  the  complainants, 
another  brother  who  died  in  that  house,  and  his  son,  a  lad.  He 
paid  the  rents  and  furnished  for  the  most  part,  the  family  supplies. 
Lewis  was  the  head  of  the  family,  to  whom  all  seem  to  have  looked 
for  support  and  protection.  He  was  then  engaged  in  trade  in  Chi- 
cago,  but  embarrassed  in  his  circumstances  and  driven  to  many 
expedients  to  meet  his  engagements.  His  difBculties  of  this  nature, 
would  appear  to  have  been  such,  as  to  have  overwhelmed  and  dis- 
couraged an  ordinary  man,  but  he  seems  to  have  been  one  of  very 
considerable  energy — of  some  financial  ability,  and  in  whom  the 
organ  of  hope  was  largely  developed.  The  father's  name  was 
Humphrey. 

We  hear  nothing  in  particular  of  the  parties,  or  of  their  tenor  of 
life  until  they  removed  from  the  "  Hubbard  House  "  to  the  Clark 
Street  House,  being  the  premises  in  controversy.  Having  possessed 
himself,  in  1842,  of  a  contract  with  the  agent  of  the  owner,  for  the 
purchase  of  six  lots  in  block  22,  on  the  north  side  of  the  river  and 
be^'ond  the  then  improved  part  of  the  city,  he,  in  August,  1843, 
executed  a  deed  for  three  of  these  lots  to  the  complainant,  wlio  kept 
it  in  her  possession,  never  letting  any  member  of  the  family,  who 
were  sworn  as  witnesses  on  her  part,  see  it,  or  declaring  to  any  of 
them  she  held  a  deed,  until  in  March,  1850,  after  a  disagi-eement 
with  her  brother  and  his  family,  and  who  had  required  her  to  leave 
the  house,  she  wlaced  the  deed  on  record.  In  1845,  I^ewis  inclosed 
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the  six  lots  with  a  fence — set  out  shade  trees  gathered  from  the 
forest,  and  erected  a  neat  dwelling-house,  occupying  part  of  three 
of  the  lots,  declaring  at  the  time,  that  it  was  for  his  Jather  and 
luolhcr  to  hve  in,  who  accordingly,  with  the  complainant,  were 
1  (imoved  b}-  Lewis  from  the  "  Hubbard  House  "  to  the  house  erected 
on  these  lots,  though  then  in  an  unfinished  state.  Previous  to  this, 
Lewis  had  married  and  occupied,  with  his  wife,  a  house  on  Michi- 
gan Avenue,  known  as  H.  O.  Stone's,  supporting,  as  it  would  ap- 
pear from  the  testimony,  his  father's  family  living  in  the  Clark 
Street  House.  In  1847,  the  father,  Humphi-ey  Clark,  died  iu  the 
house,  and  between  his  death  and  the  death  of  the  mother  in  1849, 
Lewis  going  East  with  his  family  in  the  spring  of  1849,  broke  up 
house-keeping  on  the  Avenue,  sold  off  some  of  his  furniture,  sent 
other  portions  to  his  mother's,  on  Clark  street,  and  finally,  removed 
there  himself,  bringing  his  wife  with  him  on  her  return  from  the 
East.  This  was  in  the  autumn  of  the  year  1849.  Soon  after  the 
mother  died  and  the  complainant  remained  in  the  family  of  Lewis 
until  the  spring  of  1850.  when  in  consequence  of  a  serious  quarrel 
with  her  l)rother  and  his  wife,  he  desired  complainant  to  leave  the 
house  ;  that  she  should  never  live  under  the  same  roof  with  him 
and  his  wife,  but  should  never  want  while  he  lived.  He  told  her 
to  go  and  get  a  house  and  he  would  pay  the  rent.  She  swore  at 
him  and  told  him  to  go  and  get  it  himself.  He  accordingly  got  a 
house  for  her,  but  not  being  agreeable  to  her  he  got  another,  to 
which  she  repaired,  after  destroying  some  shrubbery  she  had 
planted  about  the  house,  declarmg  that  Mrs.  Clark  should  not  en- 
joy anything  she  planted  in  the  way  of  shrubbery.  It  seems  her 
conduct  in  the  house  was  so  violent  as  to  cause  Mrs.  Clark  to  faint. 
About  this  time  she  exhibited  to  Mr.  Morris,  one  of  the  defendants, 
the  deed  of  1843,  and  asked  his  opinion  if  it  was  worth  anything 
to  her,  all  of  which  he  details  in  his  answer.  After  Lewis  had  built 
the  house,  pressed  by  his  debts,  he  assigned  in  July,  1846,  the  con- 
tract of  purchase  of  these  lots  to  M.  D.  Ogden,  as  security  for  a 
certain  debt  of  which  Ogden  had  the  collection,  and  in  January, 
1847,  further  assigned  it  to  E.  W.  Tracy,  together  with  the  build- 
ings on  the  lots,  subject  to  the  trusts  in  the  assignment  to  M.  D. 
Ogden.  Bushuell,  the  trustee  imder  this  assignment  in  1846,  con. 
veyed  the  lots  by  deed  to  W.  B.  Ogden,  who,  with  Lewis  W.  Clark, 
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on  the  27th  Jul}^,  1848,  conveyed  tlie  lots  in  fee  to  I.  H.  Burch  in 
trust,  to  sell  and  pay  a  certain  debt  due  from  Lewis  to  Corning  & 
Co.,  of  Albany,  N.  Y.,  and  as  security  for  other  advances  to  be 
made  by  l;hem  to  Lewis  of  merchandise  in  the  way  of  his  business. 
The  debt  not  being  paid  to  Corning  &  Co.,  on  the  9th  October, 
1851,  after  due  notice  given,  Burch,  as  trustee,  sold  the  lots  at 
public  auction,  at  the  door  of  the  court  house,  in  the  city  of  Chicago, 
to  B.  S.  Morris,  he  being  the  highest  and  best  and  only  bidder,  for 
the  sum  of  $3,800,  which  he  paid  to  the  trustee,  and  a  proper 
memorandum  in  writing  made  of  the  sale  by  him.  Lewis  was  at 
the  time  of  the  sale  aljsent,  and  Morris  gave  the  trustee  to  under- 
stand, that  he  bought  the  property  to  secure  himself,  as  he  was 
under  lar2::c  liabilities  for  Lewis,  but  if  Lewis  on  his  return  would 
discharge  them,  and  the  costs,  vnth  some  compensation  for  his 
trouble  and  expenses,  he  intended  Lewis  should  have  the  property 
again ;  that  he  did  not  design  speculating  on  an  absent  friend. 
The  trustee  has  not  made  a  deed  to  jNIorris.  Lewis  still  continued 
in  possession  of  the  property,  paying  no  rent  to  Morris,  and  finally 
bargained  and  sold  it  to  one  Honore  for  over  $20,000.  Le^^ns 
died  31st  March,  1855,  leaving  a  wife  and  infant  child,  who,  with 
Morris,  W.  B.  Ogden,  Burch,  Corning  &  Co.,  and  Honore,  are 
made  defendants  to  the  bill.  They  severally  deny  all  knowledge 
of  possession  of  the  premises  by  the  complamant. 

We  have  examined  the  record,  voluminous  as  it  is,  Avith  great 
care,  on  this  point  of  possession  of  the  premises  by  complainant, 
and  making  due  allowances  for  the  witnesses  on  her  behalf,  who  for 
the  most  part,  are  her  brothers  and  other  relatives,  who  presume  to 
speak  positively  in  relation  to  it,  and  comparing  their  testimony 
with  undeniable  facts  in  the  case,  and  with  that  of  others  who  are 
wholly  disinterested,  we  think  there  is  before  us  no  satisfactory  evi- 
dence of  any  possession  by  the  complainant  of  this  property.  That 
she  lived  on  it  with  her  father  and  mother,  who  were  both  quite  in- 
firm, and  incapable  of  exertion,  and  managed  the  household  affairs, 
is  undeniable,  and  that  she  set  out  with  her  own  hands,  some  shrub- 
bery, and  beautified  and  adorned  the  place,  in  some  degree,  is  not 
to  be  denied.  By  the  testimony  of  her  own  brother,  who  is  not 
slow  to  speak  in  her  behalf,  Jonas  C.  Clark,  the  father,  Humphrey 
Clark,  -^vas  the  head  of  the  family  while  living  on  these  premises, 
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for  he  speaks  of  the  fiimily  there  residing,  as  "  Humphrey  Clark's 
family."  This  witziess  also  swears  that  "  it  was  universally  con 
ceded  tliat  complainant  was  not  only  in  possession  of  the  premises, 
but  owned  them," — and  again,  "  it  was  a  matter  of  general  notori- 
<ity  in  the  city,  among  the  entire  circle  of  the  acquaintance  of  the 
family,  that  complainant  was  in  possession  and  owned  the  premises." 
He  saj's,  in  this  connection,  that  William  B.  Ogden,  Gurdon  S. 
Hubbard  and  Mahlon  D.  Ogden,  were  neighbors  of  Humphrey 
Clark,  (again  speaking  of  him  as  the  head  of  the  family,)  from 
two  to  five  years,  but  never  saw  but  one  of  them,  Hubbard, 
in  the  house.  Now  all  these  gentlemen  are  sworn,  W.  B.  Og- 
den as  one  of  the  defendants,  and  the  others  as  witnesses  on 
their  behalf,  and  they  all  deny  this  notoriety,  and  assert  the  con- 
trary thereof ;  that  it  was  Lewis  W.  Clark's  possession  and  prop- 
erty, and  G.  S.  Hubbard  swears  he  had  passed  the  house  frequently, 
but  was  never  in  it.  This  witness,  Clark,  seems  determined  to  be- 
lieve the  complainant  was  the  owner,  but  he  does  not  allude  to  any 
single  act  of  ownership,  nor  that  she  claimed  to  have  a  deed,  or 
(wccupied  under  any  claim  whatever.  This  wholesale  swearing 
amounts  to  nothing,  especially  where  stubborn  facts  are  absent,  or 
when  present,  speak  a  different  language.  Nor  is  any  reliance  to 
be  placed  on  the  testimony  of  Charles  H.  Clark,  one  of  the  wit- 
nesses of  complainant,  for  the  reason  he  betrays  such  an  over 
anxiety,  seeming  to  have  no  regai'd  for  his  dead  brother,  the  family's 
best  friend  and  benefactor,  as  to  lead  to  the  suspicion  that  he  has  a 
secret  interest  in  the  property.  He  says  she  claimed  to  be  in  pos- 
session by  vii'tue  of  the  deed  that  had  been  previously  given  by 
Lewis  to  her,  and  the  possession  deUvered  by  him  to  her.  Other 
witnesses,  entirely  disinterested  and  not  related  to  the  parties  say, 
that  before  the  house  was  finished,  Lewis  removed  his  parents  and 
family,  of  whom  complainant  was  one,  from  the  Hubbard  House 
to  the  Clark  Street  House,  and  she  was  but  an  adjunct  or  member 
of  the  family.  How  does  this  witness  know  of  the  deed  ?  He 
does  not  say  he  ever  saw  it,  or  that  complainant  even  told  him  she 
had  a  deed.  This  witness  speaks  of  occurrences  in  1851,  after  the 
quarrel  in  1850,  when  complainant  was  required  to  leave  the  house 
— speaks  of  an  offer  by  Lewis  to  assign  complainant  a  policy  of 
uisurance  on  his  life  for  $3,000,  if  she  would  re-convey  the  property 
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to  him.  He  says  after  she  went  into  the  newly  rented  house,  Lewis 
refused  to  pay  the  rent,  and  that  she  then  took  counsel.  Lewis 
then  advanced  her  something  on  her  rent.  He  proceeds  to  say, 
*'  In  1853,  he  told  'lis'  to  rent  a  new  house,  and  he  became  respon- 
sible for  the  rent,  one  hundred  and  eighty  dollar  house  ;  he  paid 
her  about  one  hundred  and  fifty  dollars  to  defray  expenses.  In  the 
spring  of  1854  rents  rose  from  eighty  to  one  hundred  per  cent. 
Witness  went  to  Lewis,  and  he  said  to  witness  from  that  time  he 
would  pay  her  rent  and  thirty  dollars  per  month  ;  he  did  so  until 
September  of  that  year  or  thereabouts,  when  a  proposition  came 
from  her  brother  to  pay  her  an  annuity  of  five  hundred  dollars  if 
she  Avould  release  her  interest  in  the  lots,  which  she  refused.  If  it 
be  true,  as  sworn  by  Mr.  Morris  in  his  answer,  that  this  deed  of 
1843  was  left  with  her  under  the  circumstances  stated,  and  to  be 
canceled  on  the  recovery  of  health  by  Lewis,  and  it  woidd  seem  to 
be  true,  from  the  fact  of  her  conceahng  it  from  the  eyes  of  every 
one  until  after  the  quarrel  in  1850,  both  complainant  and  her 
adviser,  her  principal  witness  in  this  case,  have  shown  not  only  a 
want  of  good  faith,  but  a  heartlessness  and  ingratitude  to  a  kind 
and  generous  brother,  and  a  disrespect  to  his  memory,  a  parallel  to 
which,  would  be  hard  to  find.  Nothing  detailed  by  any  of  the 
complainant's  witnesses,  prove  such  possession  as  should  be  notice 
to  any  one  to  put  them  upon  inquiry.  Something  more  is  required 
than  planting  a  rosebush  or  gathering  vegetables. 

At  the  time  of  the  execution  of  the  trust  deed  from  Ogden  and 
Lewis  Clark  to  Burch.  July  27,  1848,  Humphrey  Clark  was  dead, 
and  his  widow  wdth  her  family,  of  whom  complainant  was  one,  was 
in  the  possession  of  the  propei-ty  and  so  remained,  until  the  summer 
or  fall  of  1849,  when  Lewis  with  his  family  entered  into  possession; 
required  the  complainant  to  leave  the  house  in  the  spring  of  1850, 
and  remained  in  the  midisturbed  possession  of  it  until  his  death  in 
March,  1855. 

Something  may  be  gathered  from  the  fact,  that  in  this  quarrel 
with  her  brother  Lewis  and  his  family,  she  never  alluded  to  her 
possessing  a  deed  for  the  property  which  she  was  required  to  leave, 
nor  did  she  set  up  any  claim  to  it  Avhatever,  but  took  one  house 
after  another  Avhich  her  kind  brother  provided  for  her,  thereby 
manifesting  her  continued  dependence  upon  him  though  reproaching 
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him  for  his  rascality  and  for  his  want  of  respect  to  the  memory  of 
his  deceased  father,  by  neglecting,  with  all  his  valuable  property, 
to  furnish  a  slab  to  cover  his  o-rave. 

No  possession  then  having  been  shown  in  complainant  under  an 
unrecorded  deed  or  in  any  other  legal  and  sufficient  mode,  no  person 
can  l>e  chargeable  with  notice  of  any  right  she  may  have  possessed. 
Nothing  is  shown  sufficient  to  put  any  one  upon  inquiry  even,  cer- 
tainly not  when  the  trust  deed  to  Burcli  was  made  in  July,  1848 
for  at  that  time  the  mother  was  in  possession,  and  all  the  facts  of 
building  the  house,  and  the  purpose  for  which  it  was  oi  iginally  built 
as  a  home  for  her,  were  matters  of  such  general  knowledge  and 
notoriety  as  to  preclude  the  idea  of  an  ownership  or  claim  of  title 
iu  another  member  of  the  family,  to  be  implied  from  planting 
shrubbery  and  ornamenting  the  grounds  with  flowers.  It  was  no 
act  sufficient  to  put  any  one  on  inquiry.  But  it  seems  by  her  own 
showing  that  she  knew  of  these  arrangements  and  conveyance  to 
Burch.  Why  did  she  not  give  him  notice  of  her  claim  through  her 
luu'ecorded  deed?  AVhy  suffer  him  to  take  such  security  for 
Coming's  honest  debt  ?  Honesty  required  if  she  held  a  claim,  that 
she  should  have  disclosed  it,  and  not  havins;  done  so  she  ou2:ht  to 
be  estopped  from  setting  it  up  against  Burch  or  any  one  claiming 
under  him.  1  Johns.  Ch.  343.  If  complainant  was  exercising  acts 
of  OA^mership  over  it — leasing  it — appropriating  parts  of  it  to  her 
own  exclusive  use — listing  it  for  taxation  and  paying  taxes  upon  it, 
all  these  would  be  evidence  of  some  claim  which  ought  to  put  par- 
ties upon  inquiry,  but  nothing  of  this  kind  appears.  Lewis  appro- 
priated it  to  his  own  purposes — built  a  stable  on  one  of  the  lots 
(14)  without  the  knowledge  of  complainant — paid  the  taxes  upon 
'it,  and  was  the  acknowledged  owner  iu  the  judgment  of  those  best 
situated  to  know  all  about  it,  and  who  have  testified  without  bias, 
prejudice,  or  partiality.  There  is  nothing  in  the  whole  record  going 
to  show  any  difiereut  fact. 

The  circumstances  attending  the  possession  in  1848,  when  Burch 
took  the  deed  from  Ogden,  and  his  presumed  knowledge  of  them, 
do  not  evince  a  fraudulent  turning  away  from  a  knowledge  of  the 
facts  which  the  res  gesia  would  suggest  to  a  prudent  mind.  Cases 
(;f  this  kind  must  be  examined  by  the  light  of  all  the  surrounding 
circumstances,  which  have  a  tendenc}'  cither  to  excite  or  check 
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those  inquiries  to  which  it  is  the  natural  effect  of  notorious  adverse 
possession  to  give  rise.  Planting  a  tree  or  shrub  and  gathering 
fruit,  or  sivino^  directions  about  the  location  of  a  door,  or  the  orna- 
mentg,  of  the  house,  are  not  circumstances  constituting  such  notice 
as  to  prompt  inquiry. 

That  Lewis  should  have  l)een  desirous  to  arrange  the  claim  the 
complainant  so  unexpectedly  set  up  to  the  property,  is  not  at  all 
surprising.  It  is  consistent  with  his  whole  conduct  toward  her  and 
his  parents.  He  said  when  he  told  her  to  leave  the  house,  that  she 
should  never  want  while  he  lived,  and  provided  her  most  generously 
with  a  house  and  allowed  her  $360  a  year  in  money.  Few  instances 
of  greater  fraternal  kindness  by  one  in  his  circumstances  can  be 
found.  Overwhelmed  with  debt,  and  driven  from  one  expedient 
to  another,  to  keep  his  head  above  water,  he  yet  has  his  sister  in 
his  mind,  and  amid  all  his  disasters,  determines  to  provide  for  her, 
and  does  so. 

The  consideration  of  this  point,  going  as  it  does  to  the  very 
foundation  of  complainant's  eqidty,  disposes  of  all  the  minor  points. 

It  must  be  borne  in  mind,  that  Lewis  Clark  was,  during  all  this 
time,  and  to  the  da}^  of  his  death,  largely  in  debt,  and  so  far  as 
ready  means  were  concerned  with  which  to  meet  them,  insolvent. 
No  consideration  whatever  being  sho^vm  for  the  deed  to  the  com- 
plainant, it  was  voluntary  on  his  part,  in  fraud  of  creditors  and 
void.  It  was  not  a  Sono^rfe  transaction  but  shall  be  intended  as 
designed  to  defraud  creditors.  Townsend  v.  Windham  2  Vesey, 
10  ;  1  Stor3''s  Eq.  Jui'isprudence,  384,  and  notes. 

There  is  another  consideration  connected  with  this  case  which 
should  have  some  bearing  upon  the  rights  of  parties  here.  This 
voluntary  deed  was  made  Ijut  a  few  days  before  the  marriage  of 
Lewis  and  without  the  knowledsje  of  his  intended  wife.  Of  this 
marriage  there  is  issue,  an  infant  of  tender  years.  The  design  to 
possess  this  property,  in  total  disregard  of  the  rights  these  new  re- 
lations have  created,  is  fraught  with  so  much  injustice,  as  to  entitle 
it  to  no  sppport  in  any  quarter,  for  although  Morris  is  entitled  to 
the  legal  estate,  it  is  evident  from  his  answer  and  repeated  declara- 
tions, that  he  holds  it  only  as  a  means  of  being  reimbursed  his  ad- 
vances and  protected  in  his  liabilities  for  Lewis — the  balance  to  go 
to  the  benefit  of  the  estate  of  Lewis. 
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All  the  defendants,  Ogden,  Burch,  Corning  &  Co.,  Houore,  cand 
Morris,  all  deny  any  kind  of  notice  actual  or  constructive,  of  this 
claim  of  complainant,  now  for  the  hrst  time  set  up,  nor  is  there  any 
sufficeut  proof  of  an  open,  notorious,  exclusive  and  adverse  possession. 

We  think  it  has  no  foundation  to  support  it,  and  affirm  the  decree 
of  the  Circuit  Court.  It  is  wholly  unnecessary  to  examine  other 
questions  made  in  the  argument  of  this  case.  They  all  resolve 
themselves  into  this  one  of  possession  and  the  supposed  equitalile 
notice  growing  out  of  it. 


Dea^ee  affirmed. 


Charles  Hanson,  John  Grayam  and  James  K.  Edsall,  Plain- 
tiffs in  Error,  v.  Jacob  Armstrong,  Defendant  in  Error. 

ERROR  TO  LEE. 

Before  a  party  can  introduce  the  copy  of  a  deed,  he  must  lay  the  proper  founda- 
tion, and  then  he  must  introduce  a  copy  from  the  record  book,  not  the  book 
itself. 

It  is  not  necessary  in  ejectment,  to  make  any  other  party  than  the  occupant  a  de- 
fendant ;  a  judgment  against  him  binds  all  persons  who  are  in  privity. 

This  was  a  declaration  in  ejectment,  in  the  usual  form,  by  de- 
fendant in  error,  against  plaintiffs  in  error,  filed  in  the  Lee  county 
Circuit  Court,  as  of  the  June  term,  A.  D.  1858,  for  premises  therein 
particularly  described,  together  with  notice  of  rule  to  plead,  affi- 
davit of  service,  etc. 

Plea  not  guilty,  etc.,  by  plaintiffs  in  error,  to  which  defendant 
in  error  added  a  similiter. 

Trial  by  jury  at  November  term,  1858,  of  Lee  Circuit  Court, 
and  verdict  for  defendant  in  error.  Motion  for  a  new  trial  by 
plaintiffs  in  error,  which  was  overruled  by  the  court,  and  judgment 
thereupon  for  defendant  in  error. 

The  bill  of  exceptions  shows  the  following  :  Defendant  in  error, 
to  maintain  the  issue  on  his  part,  introduced  in  evidence  a  deed  for 
the  premises  in  question  from  John  Manehan  and  wife  to  Samuel 
Herrick. 

Defendant  in  error  called  as  a  witness  Henry  T.  N'oble,  who  testi* 
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fied  that  he  knew  the  bounds  of  the  old  Gilbraith  estate,  and  the 
premises  in  controversy,  they  being  part  of  the  same  ;  knew  that 
Gilbraith  owned  the  premises  in  question,  and  other  grounds ; 
Grayam,  one  of  defendants  below,  is  now  in  possession  of  some  of 
said  lands,  and  was  so  m  possession  June  29th,  1858  ;  Mr.  Mane- 
han  succeeded  Gilbraith  in  the  possession  of  the  premises  ;  Herrick 
has  possession  of  some  of  lauds  now  ;  he  gave  up  possession  of  re- 
mainder to  Hanson  several  years  since  ;  do  not  recollect  precise 
time  Grayam,  one  of  the  defendants  below,  succeeded  Hanson  in 
the  possession  of  the  premises  in  controversy,  and  has  been  in  pos- 
session of  the  same  for  more  than  a  year  prior  to  June  29th,  1858. 

Whereupon  the  plaintiffs  in  error  admitted,  for  the  purposes  of 
the  trial,  that  defendant,  Grayam,  was,  at  the  time  of  the  com- 
mencement of  the  suit,  in  the  sole  and  exclusive  actual  possession 
and  occupancy  of  the  premises  described  in  plaintiffs'  declaration. 

Defendant  in  error  next  gave  in  evidence  a  deed  for  premises  in 
question,  from  Samuel  Herrick  to  himself. 

Defendant  in  error  thereupon  offered  to  read  in  evidence  from 
book  B.  of  powers  of  attorney,  kept  by  the  recorder  of  Lee  county, 
the  copy  of  an  instrument  purporting  to  be  an  assignment  of  the 
premises  in  question,  among  other  things,  from  Hanson,  plaintiff  in 
error,  to  plaintiff  in  error,  Edsall,  for  the  benefit  of  Hanson's  cred- 
itors, to  the  reading  of  which,  from  said  book  of  records,  the  plain- 
tifls  in  error  objected.  Objection  overruled  by  court,  and  such 
record  was  thereupon  read  to  the  jury  accordingly. 

The  cause  was  then  submitted  to  the  jury. 

The  defendants  (plaintiffs  in  error)  asked  the  com-t  to  instruct 
the  jur}^  as  follows : 

1st.  That  unless  the  evidence  shows  that  the  plaintiff  (defendant 
in  error)  has  a  good  legal  title  to  the  premises  in  question,  the  jury 
should  find  for  the  defendants. 

2nd.  That  if  the  evidence  and  admission  of  the  respective  parties 
show  that  the  defendant,  Grayam,  was  in  the  sole  and  actual  pos- 
session and  occupancy  of  the  premises  in  question  at  the  time  of  the 
commencement  of  this  suit,  the  jury  should  find  the  defendants, 
Hanson  and  Edsall,  not  guilty ;  even  if  the  evidence  shows  thai 
the}^  said  Hanson  and  Edsall,  claimed  title  to  the  premiseu  in 
question. 
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3rd.  That  unless  the  jury  believe,  from  the  evidence,  that  the 
premises  in  question,  at  the  time  of  the  commencement  of  this  suit, 
were  vacant  and  unoccupied,  the  jury  should  find  the  defendants, 
Hanson  and  Edsall,  not  guilty,  notwithstanding  the  jury  should 
believe,  from  the  evidence,  that  they,  said  Hanson  and  Edsall, 
claimed  title  to  the  premises. 

4th.  That  if  the  jury  believe,  from  the  evidence,  that  defendant, 
Grayam,  was  in  the  actual  possession  of  the  premises  in  question, 
and  resided  thereon  at  the  time  of  the  commencement  of  this  suit, 
and  also  that  defendants,  Hanson  and  Edsall,  were  not  in  posses- 
sion, but  claimed  title  to,  or  some  interest  in,  the  same,  the  jury 
should  find  in  favor  of  said  defendants,  Hanson  and  Edsall. 

5th.  That  it  is  only  in  cases  where  lands  are  vacant  and  unoccu- 
pied that  this  form  of  action,  ejectment,  can  be  maintained  against 
parties  upon  the  ground  that  they  claim  title  to,  or  some  interest 
in,  such  lands. 

The  court  refused  to  give  said  2nd,  3rd,  4th  and  5th  instructions, 
to  which  refusal  the  defendants  (plaintifls  in  error)  excepted.  And 
the  court  thereupon  gave  said  1st  instruction,  but  appended  thereto^ 
of  its  own  motion,  the  following  qualification,  to  wit :  "  If  the  jury 
believe,  from  the  evidence,  that  the  plaintifl"  has  shown  a  legal  title, 
derived  from  a  party  shown  to  have  been  in  possession  of  the  prem- 
ises several  years  ago,  this,  m  the  absence  of  any  title  shown  by 
defendants,  is  sufficient  to  authorize  the  finding  of  a  verdict  for 
plaintifi".  If  the  jury  also  find  that  the  defendants,  at  the  time  of 
the  commencement  of  this  suit,  were  in  possession  of  said  premises, 
or  claimed  title  thereto,  the  jury  can  find  one  or  more  of  defend- 
ants guilty,  or  one  or  more  or  all  of  defendants  not  guilty." 

To  the  giving  of  which  said  qualification  of  said  1st  instruction, 
the  defendants  below,  by  their  attorney,  excepted. 

The  errors  assigned  are  as  follows  : 

1st.  That  the  court  erred  in  admitting  evidence  objected  to. 

2nd.  That  the  court  erred  in  refusing  instructions  asked  for  by 
plaintiffs  in  error. 

3rd.  That  the  court  erroneously  qualified  instructions  of  plain  • 
tifls  in  error. 

4th.  That  the  court  erred  in  overruling  motion  for  a  new  trial, 

5th.  That  the  court  erred  in  i-endering  judgment,  etc. 
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James  K.  Edsall,  for  Plaintiffs  in  Error. 
B.  C.  Cook,  for  Defendant  in  Error. 

Walker,  J.  The  evidence  in  this  case  shows  that  Gilbrath  was 
first  in  possession  of  the  premises  in  controversy.  Also  that  Mane- 
han  succeedecl  him  in  its  jDossession,  and  that  he  conveyed  it  to 
Herrick,  who  succeeded  Manehan,  and  was  in  possession  of  a  por- 
tion, at  the  time  of  the  trial.  That  Hanson  acquired  the  possession 
of  another  portion  under  Herrick,  and  that  Grayam  succeeded  Han- 
son in  the  occupancy  of  that  portion,  and  had  so  continued,  till  the 
time  of  the  trial  below.  The  plaintiffs  below  also  read  in  evidence, 
a  deed  from  Herrick  to  himself,  and  produced  the  book  of  record 
of  deeds,  from  which  he  read,  what  purported  to  be  the  copy  of  a 
deed  from  Hanson  to  defendant  Edsall,  in  trust,  for  the  benefit  of 
his  creditors.  To  the  introduction  of  which,  defendants  excepted. 
Upon  this  evidence  and  under  the  instruction  of  the  court,  the  jury 
rendered  a  verdict  of  guilty  against  all  the  defendants,  and  found 
that  plaintiff  below  was  seized  of  an  indefeasible  estate  in  fee  simple, 
in  the  premises  described  in  the  declaration.  Defendants  entered  a 
motion  for  a  new  trial,  which  the  court  overruled,  and  rendered  a 
judgment  on  the  verdict.  To  reverse  which  thi^  writ  of  error  is 
prosecuted. 

The  defendant  in  error  by  conveyances,  connected  himself  with 
Herrick,  from  whom  the  defendant  Grayam  derived  his  possession. 
Hanson  succeeded  Herrick  in  the  possession  of  this  portion  of  the 
premises,  and  Graj^am  succeeded  Hanson,  and  the  presumption  is, 
that  Hanson  entered  into  possession  under  Herrick,  and  if  so,  he  nor 
those  claiming  under  him,  have  any  right  to  dispute  the  title  of 
Herrick  or  his  grantee.  This  evidence  established  pnma  fade  a 
right  of  recovery  by  defendant  in  error,  as  against  Grayam,  and  no 
evidence  was  adduced  to  rebut  ih\&  pnma  fade  case  and  faihng  to 
do  so,  the  right  to  recover  against  Gra^^am  was  sufficient. 

If  Hanson  or  Grayam  held  under  a  different  title  from  that  of 
Herrick,  it  should  have  been  shown  to  defeat  a  recovery  agauist 
Grayam. 

Again  it  was  objected  that  the  plaintiffs  below  failed  to  lay  the 

proper  foundation  for  the  introduction  of  the  copy  of  the  deed 
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from  Hanson  to  Eclsall,  and  that  the  court  erred  in  admitting  it  in 
evidence.  The  bill  of  exceptions  fails  to  show  that  any  foundation 
by  affidavit  or  otherwise  was  laid.  There  was  no  proof  of  the  loss 
of  the  original,  or  that  search  had  been  made,  or  that  the  original 
was  not  in  the  possession  or  power  of  the  party  offering  the  copy. 
No  foundation  was  laid  making  the  copy  admissible  neither  at  com- 
mon law  or  under  the  statute,  and  the  court  erred  in'permitting  it 
to  be  read.  BoofJi  v.  Cook,  20  111.  R.  129  ;  Banlin  v.  Ormo,  19 
111.  R.  626;  Manner  \.  Saunders,  5  Gilm.  R.  117;  Roberts  y. 
Haskell,  20  111.  R.  59.  Even  if  the  proper  foundation  had  been 
laid  for  the  introduction  of  a  copy  under  the  statute,  it  only  author- 
izes a  copy  certified  to  be  a  true  copy  from  the  records  to  be  used, 
and  it  was  error  to  introduce  the  book  against  the  objection  of  the 
opposite  party.  The  right  to  use  the  copy  is  given  by  statute,  and 
when  claimed,  the  statute  must  be  complied  with  by  the  party 
availing  himself  of  its  provisions. 

It  is  also  urged  that  the  defendant  in  error  had  no  rio;ht  to  re- 
cover  against  defendants  not  connected  by  possession  or  title  with 
those  in  the  occupancy  of  the  land.  And  that  the  court  erred  in 
refusing  so  to  instruct  the  jury.  The  4th  sect.  36th  chap.  R.  S. 
1845,  p.  205,  provides  that,  "  If  the  premises  for  which  the  action 
is  brought,  are  actually  occupied  by  any  person,  such  actual  occu- 
pant shall  be  named  defendant  in  the  declaration  ;  if  they  are  not  so 
occupied,  the  action  shall  be  brought  against  some  person  exercising 
acts  of  ownership  on  the  premises  claimed,  or  claiming  title  thereto, 
or  some  interest  therein,  at  the  commencement  of  the  suit."  By 
the  provisions  of  this  section  the  action  of  ejectment  can  only  be 
brought  against  the  person  in  possession  of  the  premises  if  they  are 
occupied,  or  against  a  person  claiming  title,  etc.,  when  out  of 
possession  and  the  premises  are  vacant  and  unoccupied.  When  occu- 
pied, persons  not  in  possession  cannot  be  made  defendants  to  the 
action.  When  a  recovery  is  had  against  the  occupant,  the  judg- 
ment binds  not  only  him,  but  all  persons  under  whom  he  occupies, 
together  with  all  persons  in  privity  of  estate  or  possession  with 
himself.  When  a  recovery  is  had  against  a  tenant,  the  landlord  is 
bound  by  it.  So  a  recovery  against  a  tenant  in  common  who  holds 
for  himself  and  under  the  other  tenants  in  common,  is  binding 
upon  all  his  co-tenants  as  well  as  himself.     There  is,  therefore,  no 
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necessity  for  making  any  other  than  the  occupant  a  defendant  tc 
bind  all  persons  in  privity,  by  a  recovery.  And  if  there  is  no  priv- 
ity between  those  in  and  those  out  of  possession,  by  joining  them 
would  involve  the  necessity  of  trying  two  or  more  separate,  distinct 
titles  and  causes  of  action,  in  one  suit.  This  was  not  the  practice 
before,  nor  is  it  since  the  adoption  of  this  statute.  The  court  be- 
low, therefore^  erred  in  not  giving  some  one  of  the  appellants' 
instructions  numbered  two,  three,  four  and  five,  all  of  them  con- 
taining the  same  proposition,  it  was  immaterial  which,  but  some  of 
them  should  have  been  given. 

For  these  errors  the  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Lawkence  Van  Buskirk,  Appellant,  v.  James  Murden, 

Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

In  an  action  to  recover  damages  for  work  improperly  performed  by  a  plasterer, 
it  is  erroneous  to  refuse  to  instruct  the  jury,  that  a  warranty  might  exist  in  a 
contract,  without  the  use  of  any  particular  word,  if  such  was  the  intention ; 
and  that  if  the  plastering  fell  off,  it  may  be  inferred  the  work  was  not  well  done, 
unless  it  be  shown  that  the  plasterer  was  not  in  fault. 

A  party  who  has  accepted  work,  is  not  held  to  have  waived  defects  in  it,  if,  like 
plastering,  it  may  have  latent  defects,  which  are  not  open  to  inspection. 

This  action  was  commenced  before  a  justice  of  the  peace,  of 
Peoria  county,  and  taken  by  appeal  to  the  County  Court  of  Peoria 
county,  and  tried  at  January  term,  1859. 

The  account  filed  before  the  justice  was  as  follows : 

Jamks  Mukden, 

To        Lawrence  Van  Buskirk,        Dr. 

To  money  paid,  laid  out  and  expended,  and  given  to  said  Murden $100.00 

To  damages  sustained  by  the  non-performance  of  contract,  with  regard 

to  plastering,  etc 200.00 

$300.00 
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On  the  trial  of  said  cause  in  the  County  Com-t,  the  plaintiff  in- 
troduced witnesses  who  proved  that  Murden  agreed  to  plaster 
certain  rooms  in  a  house,  for  Van  Buskirk,  and  to  do  a  first  rate 
work,  for  which  Van  Busldrk  was  to  furnish  the  material.  That 
good  material  was  furnished,  but  the  plastermg  fell  off  in^  several 
places,  and  had  to  be  restored.  Murden  was  paid  in  full  for  his 
labor.  That  on  the  comjDletion  of  the  plastering,  Van  Buskirk  ac- 
cepted it. 

The  objectionable  instructions  are  copied  in  the  opinion  of  the 
court. 

H.  Grove,  and  M.  Williamson,  for  Appellant. 
J.  T.  Lindsay,  for  Appellee. 

Breese,  J.  There  is  no  difficulty  about  this  case.  The  plaintiff 
has  shown  by  the  testimony,  a  clear  right  to  recover  of  defendant 
for  not  performing  his  contract  to  do  a  good  job  of  plastering  for 
him,  and  would  doubtless  have  so  recovered,  had  not  the  court 
misdirected  the  jury  as  to  the  law  of  the  case. 

Defects  in  plastering  are  not,  at  the  moment  the  job  is  finished, 
generally  discoverable,  and  a  proprietor  may  well  express  himself 
satisfied  with  the  work  from  the  appearance  of  it.  Time,  as  it  does 
all  things,  tries  such  jobs  as  that,  and  a  few  days  or  weeks  may 
detennine  the  question  whether  it  is  a  good  job  or  not. 

After  the  evidence  was  heard,  the  plaintiff  asked  the  court  to 
instruct  the  jury,  "  that  it  is  not  necessary  to  constitute  a  warranty 
that  the  word  warranty  or  any  particular  word  should  be  used  in 
the  contract,  but  if  the  jury  believe,  from  the  evidence,  that  the 
parties  intended  a  warranty,  and  if  there  was  a  wan-anty  of  the 
work  the  burden  of  proof  is  on  the  defendant  to  show  that  the  fault 
is  in  the  plaintiff  or  in  the  materials  furnished  by  the  plaintiff ;" 
and  "  If  the  jury  believe,  from  the  evidence,  that  the  defendant,  at 
the  time  he  contracted  with  plaintiff,  promised  to  do  a  good  job  of 
plastering,  and  if  they  further  believe,,  from  the  evidence,  that  the 
plastering  done  by  the  defendant  fell  off,  this  is  a  matter  of  consid- 
eration for  the  jury,  and  the  jury  may  infer  that  the  defendant  did 
not  do  a  good  job,  unless  the  defendant  shows  that  the  falling  off 
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of  the  plastering  was  occasioned  by  some  cause  not  within  the 
power  of  defendant." 

These  instructions  the  court  refused  to  give  and  gave  no  others 
equivalent  to  them.  They  should  be  given,  for  they  declare  the 
law  as  applicable  to  such  cases. 

After  various  instructions  for  the  defendant,  not  important  to  be 
particularly  noticed,  though  objectionable  in  a  degree,  the  court 
distinctly  charged  the  jury,  on  the  application  of  the  defendant,  as 
follows : 

"  The  jury  are  instructed  by  the  court,  that  an  acceptance  of  the 
work,  -without  objection  and  in  satisfaction  of  the  contract  by  the 
plaintiff,  was  a  waiver  in  law  of  all  defects  that  may  have  been  in 
the  plastering  of  plaintiff's  house,  unless  it  has  been  shown  that 
fraud  and  circumvention  was  used  by  defendant  to  induce  the  plain- 
tiff so  to  accept  the  same." 

Every  one  can  see  that  this  is  too  broad  altogether,  and  well 
calculated  to  do  great  injustice,  and  is  not  the  law.     Had  the  court 
restricted  it  to  visible  defects,  it  would  have  been  well.     It  is  mon-j 
strous  to  say,  in  reference  to  plasterer's  work,  that  all  defects  ar< 
waived  when  such  work  is  accepted  without  objection  and  in  satis- 
faction of  the  contract — all  visible  defects,  or  such  as  could  be  as-J 
certained  by  uispectiou  and  examination,  would  be  waived,  but  ho"\ 
can  the  employer  tell,  by  looking  at  a  smooth  coat  of  plastering! 
everything  fair  to  the  eye,  whether  the  lathing  has  been  done 
properly,  or  the  mortar  well  made  with  due  proportions  of  lime^ 
&and  and  hair,  to  give  it  adhesion,  hardness  and  durability  ?     N( 
man  can  tell,  and  therefore  it  is  that  the  party  should  not  be  bounc 
by  an  acceptance,  or  acceptance  considered  as  a  waiver  of  latent 
defects,  which  too  often  lurk  in  plastering,  which  to  the  eye  appear 
very  fine  and  unexceptionable. 

The  jury  that  tried  this  case  seemed  to  have  been  struck  by  th 
ninth  instruction  ;  for  they  say  in  their  verdict  "  mider  the  instruc 
tion  of  the  court  marked  9tli  instruction  for  the  defendant,  thej 
decided  in  lavor  of  the  defendant,"  clearins;  intimating,  was  it  not  foi 
that  instruction,  the  verdict  would  have  been  the  other  way.  Th^ 
judgment  is  re  Nursed  and  the  cause  remanded  for  further  proceec 
ings,  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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Samuel  Bennett  and  Matilda  Whitman,  surviving  Execu- 
tors of  Hiram  Whitman,  deceased,  Plaintiffs  in  Error,  v 
C.  Golden  Whitman  et  al.,  Defendants  in  Error. 

ERROR  TO  BOONE. 

On  petition  by  executors  for  license  to  sell  real  estate  to  pay  debts,  and  to  biiild  a 
house,  etc.,  and  to  interpret  the  -will,  the  court  not  having  jurisdiction,  under 
the  statute,  should  dismiss  the  proceeding-. 

tn  such  a  case,  the  court  has  not  power  to  determine  the  duty  of  the  executors. 
The  proper  proceeding  is  in  chancery ;  and  in  that  case,  the  evidence  upon 
which  a  decree  is  based  should  be  preserved  of  record,  or  recited  in  it.  "Where 
all  the  essential  facts  are  not  shown,  the  decree  will  be  erroneous. 

This  was  a  petition,  filed  by  Samuel  Bennett  and  Hiram  Whit- 
man, executors,  and  Matilda  Whitman,  executrix,  of  Seth  S.  Whit- 
man, deceased,  against  C.  Golden  Whitman,  Ogden  H.  Whitman, 
Julia  H,  Whitman  and  Charles  N.  Whitman,  in  the  Boone  Gircuit 
Court,  setting  forth. 

That  on  or  about  the  1st  of  January,  1851,  Seth  S.  Whitman, 
formerly  a  resident  of  Boone  county,  died  at  Jauesville,  in  "Wis- 
consin, seized  of  certain  real  estate  situate  in  Boone  and  Winne- 
bago counties,  giving  its  description.  That  letters  testamentary 
had  been  granted  to  the  complainants,  as  executors  of  the  last  will 
of  said  Seth  S,  Whitman,  by  the  Probate  Court  of  Boone  county, 
in  which  court  said  will  had  been  duly  admitted  to  probate.  That 
they  had  filed  an  inventory  of  the  personal  estate  of  said  Seth  S. 
Whitman,  and  had  proceeded  with  the  administration  of  said  estate 
and  had  reported  to  the  said  court.  That  the  inventory  of  personal 
estate  over  that  set  apart  to  jNIatilda  Whitman  as  widow  of  the  de- 
ceased, amounting  to  $7,381.92,  consisted  of  demands  and  choses  in 
action,  of  which  $3,000  Avas  not  then  due,  and  a  considerable  part 
thereof  not  till  the  year  1855  ;  that  they  had  paid  debts  to 
$5,240.19,  including  therein  a  part  of  the  legacies.  Matilda  Whit- 
man had  expended  in  support  of  herself  and  family,  $1,452  mak- 
mg  whole  sum  paid  out  by  complainants  in  administi-ation  of  the 
estate,  about  $7,000.  That  thej-  had  borrowed  money  on  their  own 
responsibility  in  order  to  pay  debts,  to  the  amount  of  $1,400,  and 
other  debts  then  due,  about  $700.     That  there  were  no  means  of 
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said  estate  under  their  control  out  of  which  to  pay  debts  aforesaid. 
That  there  would  become  due  during  that  year  (1853)  $800,  and 
during  1854,  $1,000,  a  large  part  of  which  would  have  to  be  ap- 
plied in  support  of  widow  and  family,  and  they  were  of  opuiion 
that  it  would  very  much  promote  the  interest  of  the  estate  to  ha^'<> 
most  or  all  the  real  estate  sold  under  the  order  and  direction  of  the 
court,  in  order  to  raise  a  sufficient  amount  of  money  to  pay  off 
and  discharge  said  debts  and  the  various  legacies  charged  upon  said 
estate  as  speedily  as  possible  ;  and  inasmuch  as  the  whole  of  the 
real  estate  would  necessarily  have  to  be  sold  to  satisfy  the  various 
charges  upon  said  estate,  it  would  avoid  large  sacrifices  of  the  choses 
in  action,  to  make  immediate  sale  of  the  real  estate. 

The  petition  sets  out  a  copy  of  the  will,  and  says  that  there  are 
so  many  imperfections  m  the  said  will,  particularly  in  respect  to  the 
powers  intended  or  supposed  to  be  conferred  by  its  provisions  upon 
the  complainants  to  carry  out  the  purposes  and  intentions  of  the 
said  testator,  that  it  had  become  and  was  necessary,  in  their  opin- 
ion, to  submit  said  will  to  the  consideration  of  that  court,  for  its 
construction,  and  determination  of  the  character  and  extent  of  theii 
powers  and  duties,  or  that  of  either  one  of  them,  in  respect  to  tlie 
disposition  and  futm-e  management  of  the  property,  both  real  and 
personal,  of  said  testator,  and  for  such  order  as  it  should  please  the 
com't  to  make  in  the  premises. 

That  said  Seth  S.  Whitman  died,  leaving  said  Matilda  Whitman 
his  widow,  and  Ogden  H.  of  age  in  1852  ;  C.  Golden,  aged  19,  in 
August,  1853  ;  Julia  H.,  aged  10,  in  April,  1853,  and  Charles  N., 
aged  3,  in  November,  1852,  his  children.  That  Matilda  Whitman 
had  been  appointed  general  guardian  of  said  children  by  the  Boone 
County  Court,  and  since  the  death  of  said  Seth  S.  Whitman,  had 
had  the  care  of,  and  had  paid  out  of  the  estate  for  their  and  her 
support  as  above  stated. 

That  having  to  raise  large  sums  of  money  to  pay,  since  his  death, 
debts  contracted  by  said  testator  in  purchase  of  real  estate,  it  had 
bec(mie  impossible,  or  at  least  impracticable,  to  build  houses  in 
Janesville,  in  accordance  with  the  provisions  of  the  will ;  that  it 
woidd  cost  $2,000  to  build  them.  Sets  forth  other  reasons  why  the 
buildings  contemplated  by  the  will  should  not  be  built  then,  and 
sets  forth  reasons  why  they  should  be  built  at  Belvidere,  and  prays 
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that  the  court  might  make  an  order  allowing  them  to  build  a  house 
for  said  Matilda  and  children  at  Belvidere. 

They  further  charge  "  that  it  was  the  purpose  and  wish  of  the 
nai.'i  Scth  S.  Whitman,  in  making  his  said  will,  to  give  the  entire 
•ise,  control  and  management  of  all  his  estate,  both  personal  and 
real,  to  your  petitioner,  Matilda  Whitman,  for  the  purpose,  among 
othei-s,  of  ena))ling  her  to  have  sufficient  means  out  of  the  avails 
thereof  to  provide  said  residence,  and  a  comfortable  and  respecta- 
ble support  and  maintenance,  and  education  of  said  children." 

That  the  provision  for  building  at  Janesville  was  not  intended  as 
a  rtrstriction,  but  an  indication  and  directory.  Sets  forth  reasons 
why  the  court  should  take  jurisdiction,  and  prays  that  the  coiut 
would  determme  the  powers,  rights  and  obligations  of  the  petition- 
ers, and  especially  of  IMatilda  Whitman,  under  and  by  the  provis- 
ions of  said  will ;  and  that  the  court  would  make  such  order  or 
decree  for  the  sale  or  other  future  disposition  of  said  estate,  real 
and  personal  ;  and  that  such  further,  or  such  other  rehef  might  be 
granted  as  the  nature  of  the  case  might  require,  etc. 

Upon  this  petition  the  following  order  or  decree  was  entered  at 
the  special  December  term  of  Boone  Circuit  Court  :  It  appearing 
to  the  court  that  process  has  been  duly  served  on  the  above  named 
defendants,  and  publication  has  been  duly  made  for  the  purpose  of 
enabling  the  said  complainants  to  present  a  petition  for  the  sale  of 
real  estate  according  to  the  provisions  of  the  statute  ;  and  it  further 
appearing  to  the  court  that  the  said  defendants  are  the  only  heirs  at 
law  of  the  said  Seth  S.  Whitman,  deceased  ;  and  the  said  Ogden 
H.  Whitman  having  failed  to  appear  and  answer,  and  the  said  bill 
having  been  taken  as  confessed  as  to  him,  and  the  said  C.  Colden 
Whitman,  Julia  H.  Whitman,  and  Charles  N.  Whitman,  having 
appeared  and  filed  their  answer  herein  by  their  guardian  ad  liiem, 
heretofore  appointed  by  an  order  of  this  court ;  and  this  cause  hav- 
ing been  brought  on  for  final  hearing  on  the  pleadings,  proofs  and 
exhibits  herein,  and  counsel  having  been  heard,  and  the  same  being 
submitted  to  the  court  ;  and  it  appearing  to  the  com-t  from  the 
proof  herein  made  that  the  said  complamants  are  executors  of  the 
last  will  and  testament  of  the  said  Seth  S.  Whitman,  deceased,  and 
have  been  and  are  engaged  in  the  exercise  and  discharge  of  their 
trust  as  such  executors,  and  have  exhausted  all  the  available  personal 
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estate  of  the  said  Seth  S.  Whitman,  deceased,  iu  the  payment  of 
the  debts  of  said  estate,  leaving  about  the  sum  of  three  thousand 
dollars  of  debts  and  liabilities  unpaid  and  due  from  said  estate  and 
chargeable  thereupon.  And  it  further  appearing  to  the  court  that 
the  said  Seth  S.  Whitman  died  seized  of  the  foUowins;  real  estate 
situate  in  the  counties  of  Boone  and  Winnebago,  in  said  State  of 
Illinois,  to  ^vit,  etc. 

And  it  further  appearing  to  the  com't  that  the  further  object  of 
the  said  complainants'  bill  is  to  ascertain  and  have  defined  the 
power  of  tlie  said  complainants  to  sell  said  real  estate  under  the 
jn-ovisions  and  for  the  purpose  of  carrying  out  the  intention  and 
o]3Jects  of  the  said  last  will  of  said  Seth  S.  Whitman,  deceased. 
And  it  further  appearing  to  the  court  that  it  is  impractical^le  and 
inconsistent  with  the  true  interests  of  said  estate,  and  that  the  terms 
of  said  will  do  not  require  the  said  complainants  to  appropriate  any 
portion  of  said  estate  for  the  purpose  of  erecting  a  residence  for 
said  Matilda  Whitman,  at  or  near  Janesville  in  Wisconsin  ;  that 
under  the  terms  of  said  will  the  said  complainants  are  entitled  to, 
and  properly  may  exercise  the  necessary  and  sufiicient  power  to 
sell  and  conve}^  so  much  of  said  real  estate  as  may  be  necessary  to 
carry  out  the  purposes  and  objects  of  said  will,  and  that  it  has  be- 
come necessary  and  proper,  and  is  the  interest  of  said  estate  that 
said  executors  should  sell  the  said  real  estate,  or  so  much  thereof 
as  may  be  necessary  for  the  purpose  of  paying  the  remaining  debts 
of  said  estate,  and  also  to  provide  for  the  support  and  maintenance 
of  the  said  Matilda  Whitman  and  the  children  of  the  said  Seth  S. 
Whitman,  according  to  the  provisions  of  said  will.  And  the  court 
having  duly  coHsidered  said  matters  and  things,  and  being  fully 
advised  herein,  it  is  ordered,  adjudged  and  decreed,  that  the  said 
Samuel  Bennett,  Matilda  Whitman  and  Hiram  Whitman,  executors 
of  the  last  will  and  testament  of  Seth  S.  AYhitman,  late  of  the 
county  of  Boone,  deceased,  be  allowed,  authorized  and  empowered 
to  continue  and  proceed  in  the  exercise  and  discharge  of  their  trust 
as  such  executors,  and  that  they  be  released  and  exonerated  from 
building  or  erecting  a  residence  at  or  near  Janesville,  m  Wisconsin, 
to  wliich  reference  is  had  iu  the  third  clause  of  said  will.  And  it 
is  hereby  declared,  ordered  and  decreed,  that  said  clause  of  said 
will  does  not  contain  and  express  a  trust  peremptorily  to  be  exe- 
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cuted  by  said  executors.  And  it  is  fui-tlier  declared,  ordered,  ad- 
judged and  decreed,  that  the  said  executors  have,  and  rightfully 
and  lawfully  n^ay,  exercise  the  power  to  sell  and  convey  the  above 
described  real  estate,  of  which  the  said  Seth  S.  Whitman  died 
seized,  either  at  private  or  public  sale,  for  the  purpose  and  objects 
ispocified  in  said  will. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
Samuel  Bennett,  Matilda  Whitman  and  Hiram  Whitman,  executors 
as  aforesaid,  do  and  may,  from  time  to  time,  sell,  at  public  or 
private  sale,  as  they  shall  deem  it  best  for  the  interests  of  said 
estate,  such  parts  or  portions  of  said  real  estate  as  may  be  necessary 
for  the  payment  of  the  debts  of  said  estate,  and  foi-  the  necessary 
and  sufficient  support  and  maintenance  of  the  said  Matilda  Whit- 
man, and  the  necessary  and  sufficient  support,  maintenance  and 
education  of  the  said  children  of  the  said  Seth  S.  Whitman,  de- 
ceased, and  that  said  executors  make,  execute  and  deliver  to  the 
purchasers  a  deed  of  deeds.  And  it  further  appearing  to  the 
court  that  the  said  Seth  S.  Whitman  had,  during  his  hfetime,  sold 
divers  tracts  or  parcels  of  land,  and  had  executed  his  bonds  to  con- 
vey the  same  on  payment  of  the  purchase  price  thereof,  and  that 
said  bonds  were  outstanding  at  the  time  of  his  death,  but  in  full 
force  ;  it  is  therefore  further  ordered,  adjudged  and  decreed,  that 
said  executors  be  hereby  authorized  and  directed  to  make,  execute 
and  dehver  to  the  owner  or  owners  of  such  bonds,  all  proper  and 
necessary  deed  or  deeds,  in  pursuance  or  fulfillment  of  the  terms 
or  conditions  of  such  bonds,  in  case  the  amount  due  or  to  become 
due  by  the  terms  of  such  bonds,  shall  have  been  or  may  be  paid  to 
said  Seth  S.  Whitman,  deceased,  or  to  the  said  executors.  And  it 
is  further  ordered  and  decreed  that  said  executors  do  and  shall 
make  report  of  all  sales  they  may  make,  or  deeds  they  may  execute 
under  this  decree,  to  this  court,  at  the  next  term  thereof  after  such 
sale  or  sales,  and  such  sales  and  conveyances  to  be  and  remain  sub- 
ject to  the  approval  or  disapproval  of  said  court.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  costs  of  this  proceeding  be 
pail  by  the  said  complainants  in  the  ordinary  course  of  adminis- 
tration. 

The  errors  assigned  are : 

1.  That  the  case  made  by  the  petition  is  not  such  an  one  as  to 
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give  a  court  of  chancery  any  jurisdiction  of  it  to  grant  any  relief 
whatever. 

2.  That  no  notice  of  the  application  to  sell  real  estate,  under  the 
statute,  for  the  payment  of  debts,  was  given  to  persons  mteiestcd. 

3.  That  the  evidence  and  proofs  upon  which  the  coui't  acted,  if 
any,  do  not  appear  of  record. 

4.  That  the  court  erred  in  its  construction  of  the  will. 

5.  That  the  court,  by  its  construction  of  the  will,  vested  the  three 
executors  with  power  to  dispose  of  the  estate  of  the  testator. 

6.  That  the  court  divested  the  said  Matilda  Whitman  of  the  ex- 
clusive control  and  disposition  of  said  estate,  and  vested  it  in  the 
other  two  executors  with  her. 

7.  That  the  court  below  should  have  held  that  the  property,  both 
real  and  personal,  of  said  testator,  was  by  the  will  absol  utely  vested 
in  said  Matilda  Whitman,  subject  to  payment  of  debts  and  such 
legacies  as  by  the  will  are  specifically  charged  upon  it,  in  the  ab- 
sence of  personal  property. 

8.  That  all  persons  interested  under  said  will  were  not  made 
parties. 

W.  T.  Burgess,  for  Plaintifis  in  Error. 

B.  C.  Cook,  for  Defendants  in  Error. 

Walker,  J.  This  was  an  application,  by  the  executors  of  the 
last  will  of  Seth  Whitman,  to  the  Boone  Cu-cuit  Court,  for  license 
to  sell  real  estate  to  pay  debts.  Also  for  a  sale,  for  the  support  of 
the  widow  and  family  of  the  testator,  and  to  obtain  a  construction 
of  the  will,  and  to  be  released  from  the  erection  of  a  nouse  for  a 
residence  for  the  family,  as  required  by  the  thii-d  clause  of  the  will. 
The  application  was  entitled  as  a  petition,  and  was  addressed  to  the 
judge  of  the  circuit,  and  not  to  the  chancellor.  The  executors  call 
themselves  petitioners,  throughout  the  application.  Service  was 
had  by  summons  on  each  of  the  defendants,  au('j  by  the  pubhcation 
of  a  notice  of  the  intended  application  by  the  executors  for  the  sale 
of  real  estate,  according  to  the  provisions  of  the  statute.  It  is  urged 
that  if  this  is  a  proceeding  under  the  statute  for  the  sale  of  real 
estate,  to  pay  debts,  the  court  in  such  a  proceeding  has  no  power 
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to  hear  and  determine  other  questions,  and  to  settle  other  equities, 
not  involved  in  the  question  of  the  necessity  for  such  sale.  If  this 
1)(^  such  a  proceeding  under  the  statute,  then  the  court  can  only  ex- 
ercise the  jurisdiction,  conferred  by  its  provisions.  The  statute 
does  not  profess  to  confer  nor  does  it  confer  general  chancery  pow- 
ers, but  only  such  as  are  necessary  to  attain  the  end  proposed. 
And  this  court  in  the  case  of  Smith  v.  McCannell,  17  111.  R.  135, 
hold  the  doctrine,  that  in  these  applications,  the  administrator  has 
no  power  "  to  support  any  possessory  or  real  action,  in  lav/  or 
equity,  for  the  recovery  or  maintenance  of  possession  or  title ;  or 
to  clear  up  and  vindicate  title  from  clouds,  from  adverse  claims." 
And  that  his  "  rights  and  powers  were  no  broader  than  his  duties ; 
and  they  are  limited  to  the  sale  of  the  title  and  estate  of  the  intes- 
tate, and  the  due  admmistration  of  the  proceeds."  And  if  an  ex- 
ecutor has  other  and  greater  powers,  they  are  conferred  alone  by 
the  wnll,  and  cannot  be  conferred  by  the  coui-t  in  this  proceeding. 
Under  the  statute,  the  court  is  only  authorized  to  license  and  em- 
power the  executor  or  administrator  to  sell  real  estate,  for  the  pay- 
ment of  debts,  and  in  a  proceeding  midcr  its  provisions,  all  beyond, 
is  unauthorized.  If  this  was  a  proceeding  under  the  statute,  then 
the  court  had  no  jurisdiction  to  determine,  whether  the  executors 
were  requu-ed  by  the  will  to  erect  the  dwelling-house,  or  that  it 
was  discretionary,  nor  to  authorize  the  sale  of  real  estate  to  support 
the  family.  Those  questions  could  only  be  determined  by  other 
and  diflerent  proceeduigs.  This  decree  nowhere  finds  the  amount 
of  the  indebtedness,  or  the  personal  assets  to  meet  them,  which  was 
essential,  if  it  were  a  proceeding  under  the  statute ;  and  it  does  not 
limit  the  sale  to  that  amount,  nor  does  it  require  that  the  requisite 
notice  shall  be  given,  and  that  the  sale  should  be  at  public  vendue, 
and  to  the  highest  and  best  bidder;  but  on  the  contrary  authorizes 
it  to  be  made,  either  at  public  or  private  sale,  at  the  option  of  the 
oxecutors.  These  are  fatal  errors  to  a  decree,  under  a  statutory 
proceeding  for  the  purpose  of  pa^dng  debts. 

It  was  not  contended,  that  this  was  a  proceeding  under  the  stat- 
ute, to  sell  the  property  of  minors  for  theu'  support,  maintenance, 
or  education,  or  for  reinvestment,  or  to  be  loaned.  This  proceed- 
ing has  scared}'  an  element  of  such  an  application,  and  cannot  be 
sustained  under  its  provisions. 
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If  the  court  had  jurisdiction  to  render  this  decree,  it  must  be 
upon  the  grounds  that  it  was  a  bill  in  chancery,  and  that  the 
case  made  by  it,  falls  witliin  the  general  chancery  j^wwers  of  the 
court.  While  it  has  all  the  marks  of  a  petition  under  the  statute, 
and  seems  to  have  been  so  regarded  by  the  solicitor  filing  it,  and 
although,  if  designed  as  a  bill,  it  is  very  informal  and  untechnical, 
it  may  perhaps  be  so  treated.  But  even  treating  it  as  such,  there 
is  none  of  the  evidence,  upon  which  the  decree  was  based,  preserved 
in  the  record,  nor  does  the  decree  find  or  recite  facts  as  having  been 
proved,  which  will  sustain  it.  The  decree  does  not  find  the  amount 
of  personal  assets.  For  aught  appearing,  there  may  have  been  an 
abundance  for  the  payment  of  the  debts,  and  the  support  of  the 
family.  It  fails  to  find  the  amount  of  the  debts  against  the  estate. 
Nor  does  it  appear  how  it  is  necessar}?^,  that  this  sale  should  be  made 
for  the  support  of  the  lamih^  For  anything  appearing  in  this 
record,  this  real  estate  may  all  have  been  highly  improved,  and  very 
productive,  yielding  means  more  than  sufficient  for  that  purpose. 
Nor  does  it  appear  why  it  was  impossible  or  even  injurious  to  the 
interest  of  the  estate,  to  erect  the  dwelling  for  the  use  of  the  family, 
as  required  by  the  will.  The  court  was  not  vested  with  a  discre- 
tion to  change  the  fund  from  real  to  personal  estate,  and  no  evi- 
dence or  findiuo-  of  the  court  show  such  facts  as  authorize  such  a 
change.  The  will  certainly  did  not  contemplate  it,  and  fails  to 
confer  the  power,  and  nothing  short  of  the  most  cogent  reasons, 
should  induce  a  court  to  authorize  such  a  course,  and  when  the 
rights  of  minors  are  involved,  it  should  only  be  done  on  proof  that 
renders  it  clear  and  satisfactory  that  it  is  for  their  interest,  that 
such  a  course  should  be  adopted.  And  this  record  faUs  to  disclose 
such  evidence  or  the  finding  of  such  facts  from  the  evidence,  and  is 
therefore  erroneous. 

The  decree  of  the  court  below  must  be  reversed,  and   cause 
remanded. 

Deci-ee  reversed. 
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Marcellus  C.  Churchill  et  al,  Plaintiffs  in  Error,  v.  John 
Abraham,  Defendant  in  Error. 

ERROR  TO  WINNEBAGO. 

The  obligee  in  an  attachment  bond  may  recover  the  damages  he  has  actually  sus- 
tained by  the  wrongful  issuing  of  the  wi'it,  without  having  first  brought  suit  to 
recover  for  the  malicious  act  in  suing  it  out. 

The  plaintiff  in  an  attachment,  cannot  excuse  himself,  because  he  has  acted  in 
good  faith. 

This  was  an  action  of  debt  commenced  by  John  Abraham  against 
the  above  named  appellants  in  the  Winnebago  coimty  Circuit  Court. 
The  plaintiif  below  avei"s  that  on  the  22nd  of  December,  A.  D. 
1854,  Huntington,  "Wadsworth  and  Parks,  creditors  of  said  plaintiff, 
sued  out  of  the  Winnebago  county  Circuit  Court  an  attachment 
against  the  property  of  said  plaintiff,  in  jDursuance  of  the  statute,  on 
which  occasion,  for  the  purpose  of  procuring  the  issuing  of  said  writ 
of  attachment,  the  said  Churchill,  Huntington,  Wadsworth  and 
Parks  executed  their  bond  commonly  called  an  attachment  bond, 
in  the  penal  sum  of  $755.16,  subject  to  a  condition  there  under- 
written, whereby,  after  reciting  to  the  effect  following,  that  is  to 
say,  that.  Whereas,  the  said  Henry  A.  Huntington  had  on  the  day 
of  the  date  of  said  bond  prayed  an  attachment  out  of  the  County 
Court  of  said  county,  at  the  suit  of  the  said  Huntington,  Wads- 
worth and  Parks,  against  the  estate  of  the  said  John  A.  Abraham, 
for  the  sum  of  three  hundred  and  seventy-seven  dollars  and  fifty- 
eight  cents,  the  same  being  about  to  be  sued  out,  returnable  to  the 
then  next  term  of  the  court,  gave  the  bond,  etc.,  reciting  the  con- 
dition substantially,  etc.  ;  that  an  attachment  "writ  issued  out  of  said 
court  in  favor  of  said  Huntington,  AVadswortb  and  Parks  and 
against  the  estate  of  the  said  Abraham,  to  John  F.  Taylor,  the  then 
sheriff  of  said  county,  and  that  said  sheriff  levied  upon  and  took  the 
goods  and  chattels  described  in  the  declaration,  being  the  property 
of  the  plaintiff,  and  that  afterwards  such  proceedings  were  had  in 
said  suit  that  said  writ  of  attachment  was  quashed  and  judgment 
recovered  therein  in  favor  of  said  Abraham  and  against  Huntington, 
Wadsworth  and  Parks — and  the  breaches  assigned,  are,  that  the 
said  Huntington,  Wadsworth  and  Parks  did  not  prosecute  their  said 
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suit  with  effect,  but  on  the  contrary  thereof,  have  wholly  failed 
therein,  and  that  by  reason  of  the  wrongful  issuing  of  said  attach- 
ment writ,  the  said  Al)raham  has  been  forced  and  obliged  to  lay 
out  and  expend,  and  did  necessarily  and  unavoidably  pay,  lay  out 
and  expend  large  sums  of  money  in  and  about  the  defense  of  said 
attachment  suit  and  proceeding,  and  in  procuring  counsel  and  advice 
in  relation  thereto,  amounting,  in  all,  to  the  sum  of  one  thousand 
dollars.  Then  follows  the  averment  that  the  said  Himtingtou, 
Wadsworth  and  Parks,  nor  have  either  of  them,  nor  has  any  one  of 
them,  paid  to  the  said  plaintiff  all  such  costs  and.  damages  as  should 
be  awarded  against  the  said  defendants,  nor  any  part  thereof,  and 
that  the  defendants  have  not  paid  to  the  plaintiff  all  damages  and 
costs  which  he  has  sustained  by  reason  of  the  wrongful  suing  out  of 
said  attachment  writ,  whereby  the  said  defendants  have  become 
liable  to  pay  the  debt  in  this  suit  demanded. 

The  defendants  filed  the  plea^of  non  est  factum,  and  also  three 
special  pleas. 

To  the  plea  of  ?ion  est  factum  plaintiff  filed  a  similiter,  and  to  the 
2rid,  3rd  and  4th  pleas  a  general  demurrer. 

The  court  sustained  the  demurrer,  and  leave  was  gi-anted  to 
amend  and  to  file  an  additional  plea. 

Defendants  filed  amendment  to  2nd,  3rd  and  4th  pleas,  and 
at  the  same  time  filed  in  said  cause  a  5th  or  additional  plea,  as 
follows : 

And  the  said  defendants,  for  a  further  plea  in  this  behalf,  say 
actio  non,  l^ecause,  they  say  that  the  said  plaintiff  heretofore,  to  wit, 
on  the  15th  day  of  August,  in  the  year  1855,  commenced  a  suit  in 
the  Winnebago  county  Circuit  Court,  in  and  for  said  county  of 
Winnebago,  against  the  said  Henry  A,  Hungtington,  Phihp  Wads- 
worth  and  Calvin  C.  Parks,  wherein  the  said  plaintifl',  impleaded 
with  the  said  Henry  A.  Huntington,  Philip  Wadsworth  and  Calvin 
C.  Parks,  in  an  action  of  trespass  on  the  case,  and  afterwards,  to 
wit,  at  the  February  term  of  said  court,  held  in  and  for  said  county 
of  Winnebago,  issue  was  joined  in  said  cause,  wherem  and  whereby 
the  said  plaintiff  claimed  to  recover  of  and  from  the  said  Hemy  A. 
Huntington,  Philip  Wadsworth  and  Calvin  C.  ParlvS,  damages  to 
the  amount  of  five  thousand  dollars,  for  and  on  account  of  the 
same  identical  cause  of  action  in  the  said  plaintiff's  declaration 
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mentioned,  and  such  proceedings  were  thereupon  had  in  said  court, 
in  said  action,  that  afterwards,  to  wit,  at  the  same  term,  said  suit 
was  h'ied  by  a  jury  and  their  verdict  rendered  against  the  said 
plaintifl',  in  favor  of  the  said  Henry  A.  Huntington,  Pliihp  Wads- 
worth  and  Calvin  C.  Parks,  whereupon,  by  the  consideration  of 
the  said  court,  the  said  Henry  A.  Huntington,  Philip  Wadsworth 
and  Calvin  C.  Parks  then  and  there  recovered  judgment  against 
the  said  John  Abraham,  for  the  costs  and  charges  in  that  behalf  ex- 
pended ;  whereof  the  said  John  Abraham  was  convicted,  as  by 
the  record  and  proceedings  thereof,  still  remaining  in  said  Winne- 
bago county  Circuit  Court,  more  fully  and  at  large  appeared, 
which  said  judgiiient  still  remains  in  full  force  and  effect,  not  in 
least  reversed,  satisfied  or  made  void  ;  and  this  the  said  defendants 
are  ready  to  verify  by  the  said  record.  Wherefore  they  pray 
judgment,  etc. 

The  plaintiff  demurred  to  second,  third  and  fourth  amended 
pleas,  which  was  sustained  as  to  the  third  and  fourth. 

There  was  a  trial  by  jury  and  a  finding  for  plaintiff  below  of 
debt,  seven  hundred  and  fiftj'-five  dollars  and  sixteen  cents,  and 
damages,  seven  hundred  and  fifty-five  dollars  and  sixteen  cents. 
Thereupon  the  defendants  moved  the  court  for  a  new  trial  herein. 

The  defendants  also  moved  in  arrest  of  judgment. 

On  the  trial  of  said  cause,  to  prove  the  issues  on  his  part,  the 
plaintiff  introduced  and  read  in  evidence  the  affidavit  of  said 
Hemy  A.  Huntington,  made  and  filed  in  said  attachment  suit,  set- 
tiuo;  forth  that  the  said  Abraham  was  indebted  to  said  Huntinsrton, 
Wadsworth  and  Paries,  in  the  sum  of  $377.58,  and  that  he  was 
about  to  remove  his  property  from  this  State  to  the  injury  of  said 
Huntington,  Wadsworth  and  Parks,  and  also  the  writ  of  attachment 
issued  in  said  suit,  with  the  sheriff's  return  indorsed  thereon,  where- 
in he  said  he  had  levied  upon  divers  goods,  stating  them  ;  also  the 
declaration  in  assumpsit  filed  in  said  action,  with  a  copy  of  the 
note  and  the  amount  declared  on,  and  also  a  plea  in  abatement, 
filed  by  the  defendant  therein,  denying  that  he,  the  said  defendant, 
was  about  removing  his  property  from  this  State  to  the  injury 
of  the  plaintiffs  in  said  suit,  and  the  rephcation  taking  issue  there- 
on,  and  the  record  of  the  trial  of  said  cause  by  a  juiy,  and  a  ver- 
dict rendered  in  favor  of  the  defendant  thereon,  and  a  judgment 
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rendered  in  favor  of  said  Abraham,  defendant,  dismissing  said  wi'it 
of  attachment.  And  the  plaintiff  offered  and  read  in  evidence  the 
bond  filed  in  said  cause. 

The  plaintiff  then  introduced  two  witnesses,  who  testified  that 
they  were  present  when  the  plaintiff,  Taylor,  took  the  goods  de- 
scribed in  his  return,  indorsed  on  said  writ  of  attachment ;  that 
plaintiff  was  then  carrying  on  the  merchant  tailoring  business  at 
Rockford,  and  that  said  goods  constituted  his  main  stock  in  trade  ; 
that  the  removal  of  said  goods  principally  broke  up  his  business 
and  was  a  serious  injury  to  him  ;  that  one  witness  assisted  sheriff 
in  making  an  inventory  of  said  goods,  and  that  the  inventory 
amounted  to  $987. 

The  most  of  them  were  afterwards  sold  by  the  sheriff  at  a  public 
sale  ;  that  plaintiff  was  then  doing  a  business  of  from  $8,000 
to  110,000  a  year,  and  was  entirely  broken  up  by  the  attachment 
writ ;  that  said  goods  were  all  subsequently  sold  by  the  said  sheriff, 
at  a  public  sale,  except  a  few  which  were  afterwards  boxed  up,  and 
which  would  not  exceed  in  value  twenty  or  tliirty  dollars. 

The  defendants  introduced  in  evidence,  the  recovery  of  a  judg- 
ment in  the  Cook  County  Court  of  Common  Pleas,  on  the  12th 
day  of  September,  A.  D.  1855,  in  favor  of  said  Huntington,  Wads- 
worth  and  Parks,  and  against  said  John  Abraham,  in  an  action  of 
assumpsit,  for  the  sum  of  $349.13,  and  an  execution  issued  thereon 
on  the  13th  of  September,  1855,  to  the  sherriff  of  Winnebago 
county,  and  a  levy  upon  the  identical  property,  taken  under  the 
attachment  wi'it,  by  John  F.  Ta^^lor,  and  a  sale,  made  by  said 
Taylor  under  said  execution,  on  the  2nd  of  November,  1855,  of 
most  of  said  goods,  for  $308.09,  being  amount  of  said  judgment, 
interest  and  costs. 

To  sustain  the  second  and  fifth  pleas,  the  defendants  offered  in 
evidence  the  verdict  and  iccord  of  a  suit  instituted  in  the  Wiime- 
l)ago  county  Circuit  Court,  l)y  the  said  John  Abraham,  against  the 
said  Huntington,  Wadsworth  and  Parks,  the  same  being  an  action 
on  the  case.  The  plaintiff,  John  Abraham,  in  that  suit  avers  that 
before  and  at  the  time  of  suing  out  the  writ  of  attachment  thcrein- 
ailer  mentioned,  he  was  a  merchant  tailor  at  Rockford,  in  the  county 
of  Winnc])ago,  and  that  at  the  time  of  the  suing  out  of  said  attach- 
nieiit  suit  he  was  not  al)out  to  remove  his  property  from  this  State 
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to  the  injury  of  said  Huntington,  "Wadsworth  and  Parks,  nor  was 
he  about  to  depart  from  this  State,  with  the  intention  of  having  his 
effects  removed  from  this  State.  Yet  the  said  defendants,  Hunt- 
ington, "Wadsworth  and  Parks,  to  harass,  oppress,  impoverish  and 
wholly  ruin  him,  on  the  22nd  day  of  December,  A.  D.  1854,  with- 
out any  reasonable  or  probalile  cause  whatsoever,  falsely,  fraudu- 
lently and  maliciously  caused  an  affidavit  to  be  filed  in  the  office  of 
the  clerk  of  the  County  Court  of  Winnebago  county,  falsely  charging 
that  the  said  plaintiff  was  then  about  to  remove  his  property  from 
this  State,  to  the  injury  of  said  Huntington,  Wadsworth  and  Parks, 
and  that  the  said  plaintiff  was  then  about  to  depart  from  this  State, 
with  the  intention  of  having  his  effects  removed  from  this  State, 
and  that  the  said  Huntington,  Wadsworth  and  Paries,  then  and 
there  maliciously,  without  any  reasonable  or  probable  cause,  caused 
to  be  issued  out  of,  and  under  the  seal  of  said  court,  a  writ  of  at- 
tachment directed  to  the  sheriff  of  said  county  of  Wmnebago,  com- 
manding him,  etc.,  and  that  afterwards  and  at  the  June  term  of 
said  court,  such  proceedings  were  had  in  said  suit,  that  the  said 
wi-it  of  attachment  was  by  the  judgment  and  consideration  of  said 
court  quashed.  And  that  by  reason  of  said  false,  fraudulent  and 
mahcious  suing  out  of  said  attachment  ^vi-it  against  him,  said  plain- 
tiff had  been  deprived  of  his  goods,  merchandise  and  property,  so 
taken  upon  said  attachment  and  converted  by  said  defendants,  to 
the  value  of  $3,000  ;  that  by  that  means,  his  business  was  broken 
up  and  destroyed,  and  that  his  credit  was  thereby  impaired  and 
destroyed  by  said  defendants.  The  second  count  is  Mke  the  first, 
for  suing  out  a  writ  of  attachment  on  the  day  and  year  aforesaid, 
without  any  reasonable  or  probable  cause,  and  caused  to  be  taken 
on  this  attachment  with  the  goods,  merchandise  and  personal  prop- 
erty of  the  plaintiff,  of  the  value  of  $3,000,  and  there  is  a  further 
averment  that  said  writ  Wiis  subsequently  and  at  the  June  term  of 
said  court,  quashed,  and  claims  damages  to  the  amount  of  $5,000. 

That  the  defendants,  Huntington,  Wadsworth  and  Paries,  appeared 
in  said  suit  and  filed,  first,  a  plea  as  the  general  issue,  and  second, 
th^lt  said  writ  of  attachment  was  issued  without  malice  on  the  part 
of  the  defendants,  and  for  reasonable  and  proper  causes.  Upon 
which  plaintiff  took  issue,  and  concluded  to  the  country. 

The  cause  was  tried  by  a  jurj^,  March  3rd,  A.  D.  1856,  and  the 
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record  showed  a  verdict  and  judgment  rendered  thereon,  in  favor 
of  the  defendants  below. 

The  defendants  at  the  same  time  then  offered  and  proposed  to 
prove  that  the  same  evidence  Avas  given  by  the  plaintiff  in  respect 
to  damages  in  that  suit,  as  was  given  by  him  in  this  suit,  to  the 
introduction  of  which  record,  and  giving  of  which  testimony,  the 
plaintiff  objected.  The  court  sustained  the  objection,  and  the  de- 
fendants excepted. 

The  defendants  moved  for  a  new  trial,  which  motion  was  over- 
ruled. 

The  defendants  moved  in  arrest  of  judgment,  on  the  ground  that 
the  declaration  contains  no  averment  that  the  plaintiff  had  recovered 
any  judgment  against  the  said  Henry  A.  Huntington,  Philip  Wads- 
worth  and  Calvin  C.  Parks,  for  wrongfully  suing  out  said  attach- 
ment, and  because  said  declaration  does  not  contain  sufficient  aver- 
ments to  warrant  said  verdict,  which  motion  the  court  overruled. 

And  the  plaintiffs  in  error  assign  for  error,  the  decision  of  the 
court  in  refusmg  testimony  offered  by  the  defendants  in  said  suit, 
to  show  that  the  same  testimony  was  given  in  the  suit  set  forth  in 
defendants'  second  plea,  in  respect  to  damages,  as  was  given  in  this 
suit. 

The  decision  of  the  court,  in  overruling  said  defendants'  motion 
for  a  new  trial  of  said  cause. 

In  overruling  defendants'  motion  m  arrest  of  judgment. 

The  rendition  of  judgment  in  favor  of  said  plaintiff,  and  against 
the  said  defendants. 

In  sustainmg  the  demurrer  to  the  second,  third  and  fourth  pleas. 

In  rejecting  the  record  of  the  former  trial  in  the  Winnebago  Cir- 
cuit Court,  offered  under  the  second  and  fifth  pleas. 

In  rendering  judgment  for  $755.16  damages,  without  proper 
assignment  of  breaches  in  the  condition  of  the  bond  to  warrant  it. 

In  the  finding  of  the  jury,  and  the  rendition  of  judgment  thereon. 

In  sustainino-  the  general  demurrer  to  the  third  and  fourth 
amended  pleas,  and  overrulmg  it  as  to  the  second  amended  and 
fifth  additional  pleas. 

In  sustaining  demurrers  to  the  thu-d  and  fourth  amended  pleas. 

In  overruling  the  ol)jectioiis  to  the  reading  of  the  record  of  the 
attachment  suit,  in  evidence. 
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T.  HoYNE,  and  C.  C.  Parks,  for  Plaiutiffs  hi  Error. 
J.  L.  Loop,  for  Defendant  in  Error. 

Caton,  C.  J.  The  attachment  bond  in  this  case,  is  drawn  in  the 
precise  form  required  by  our  statute,  and  it  has  never  bee  a  held 
that  the  obhi^ee  could  not  recover  the  amount  of  the  damao:es  actu- 
ally  sustained  by  the  wrongful  suing  out  of  the  attachment,  until 
he  has  brought  an  action  for  maliciously  suing  out  the  writ  and  re- 
covered a  judgment  for  the  damages  sustained,  for  the  malicious 
act.  Our  statute  intends  to  afford  a  remedy  to  the  defendant  in 
attachment,  if  the  attachment  is  not  sustained,  although  it  may  have 
been  sued  out  in  good  faith,  and  upon  probable  cause.  If  the  party 
could  only  sue  upon  the  bond  after  he  had  recovered  a  judgment 
for  a  malicious  attachment,  he  might  sustain  the  most  serious  loss 
by  the  wrongful  act  of  the  plaintiff  even  where  it  was  not  mali- 
cious. The  plaintiff  in  attachment  cannot  excuse  himself  because  he 
acted  m  good  faith.  If  he  occasions  damage  by  an  attachment  which 
he  cannot  sustain,  he  and  his  sureties  should  and  must  be  responsi- 
ble for  those  damages.  Although  the  wording  of  the  bond  as  pre- 
scribed by  the  statute,  does  not  express  the  liability  in  language  as 
clear  as  might  have  been  selected,  its  meaning  has  been  long  and 
well  settled  m  this  State,  and  we  should  not,  were  the  languaoe 
even  more  doubtful,  feel  at  liberty  to  distiu'b  it. 

Although  the  goods  may  have  been  sold  on  an  execution  after 
they  were  seized  under  the  attachment,  that  cannot  alter  the  meas- 
m-e  of  hability  arising  by  reason  of  the  wrongful  suing  out  of  the 
attachment.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Atlantic  Insurance  Company,  Appellant,  v.  Edward 
Wright,  Appellee. 

APPEAL  FROM  COOK. 

"Where  the  same  proof  may  be  ofl'ered  under  the  issues  in  a  case,  as  might  be 
offered  under  an  unanswered  plea,  it  is  not  ground  for  a  reversal,  that  a  plea  ia 
so  unanswered. 

A  verdict  which  tinds  the  issue  for  the  plaintiff,  and  assesses  his  damages,  is  suffi- 
cient. 

Where  the  representatives  of  an  insurance  company,  express  satisfaction  with  the 
prehminary  proofs  of  a  loss,  as  offered  by  the  insured,  they  cannot  subsequently 
withdraw  that  approval,  but  will  be  bound  by  it. 

If  the  agent  of  an  insurance  company  is  informed  of  all  the  facts  connected  with 
the  interest  of  the  assured  in  the  property  described  in  the  policy,  and  does  not 
require  a  statement  thereof,  the  company  will  be  bound  by  his  acts,  and  cannot 
avoid  the  i^olicy  because  the  interest  of  the  insui-ed  varies  from  the  conditions 
stated  in  the  policy,  but  ^vill  be  estopped  by  the  acts  of  the  agent. 

This  was  an  action  of  assumpsit,  brought  by  !Eclwarcl  Wrigbt, 
against  the  Atlantic  Insurance  Company,  upon  a  policy  of  insur- 
ance. The  declaration  contains  three  counts.  The  first  count  sets 
forth  in  hcec  verba,  a  policy  of  insurance  against  loss  or  damage  by 
fire,  to  the  amount  of  $5,000,  upon  Wright's  five  story  brick  (stone 
front)  building,  situate  on  the  north  side  of  Lake  street,  Nos,  114 
and  116,  in  Chicago — and  all  the  conditions  thereof.  It  then  alleges 
that  Wright  was  the  absolute  owner  of  the  property  insured,  the 
destruction  of  the  same  by  fire,  and  a  compliance  by  him  with  the 
provisions  of  the  policy  on  his  part  to  be  complied  with. 

The  second  count  alleges  that  the  defendant,  on,  etc.,  by  its 
policy,  signed,  etc.,  made  insurance  upon  the  five  story  brick  build- 
ing of  the  plaintifi',  and  then  sets  forth  the  pohcy  and  its  conditions 
by  a  reference  to  the  first  count.  It  alleges  that  the  building  in- 
sured was  destroyed  by  fire,  and  a  compliance  with  the  provisions 
of  the  policy  on  the  part  of  the  plaintifi".  This  count  does  not,  ex- 
cept as  above  stated,  allege  any  interest  in  the  plaintifi*,  fm'ther 
than  to  state  that  by  the  destruction  of  the  building  uisured,  he  was 
damaged  and  sustained  loss,  and  the  amount  thereof,  and  that  he 
made  proof  of  such  loss  and  damage  satisfactory  to  the  defendant. 

The  third  count  is  for  money  had  and  received,  lent  and  advanced, 
and  paid,  laid  out  and  expended. 
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The  defendant  pleaded,  first,  the  general  issue  ;  second,  that  the 
plaintiff  was  not  the  owner  of  the  property  insured  at  the  time  of 
the  loss;  third,  that  the  plaintiff,  for  the  purpose  of  procuring  the 
policy  of  insurance,  falsely  and  fraudulently  represented  that  he 
was  the  owner  of  the  pro^jerty  insured,  and  that  by  means  of  such 
false  and  fraudulent  representations  the  policy  was  procured ;  fourth, 
that  the  plaintiff  was  not  the  owner  of  the  property  uisured  at  the 
time  of  the  execution  and  delivery  of  the  policy. 

To  the  second,  third  and  fourth  pleas,  the  plaintiff  replied  de 
injuria. 

A  fifth  plea  appears  in  the  record,  and  is  unreplied  to.  This 
plea  alleges  that  the  plaintiff  had  no  insurable  interest  in  the  prop- 
ert}^  insured,  at  the  time  of  the  execution  and  delivery  of  the  policy, 
and  that  the  plaintiff  fraudulently  concealed  the  fact  from  the  de- 
fendant. 

On  the  trial,  the  plaintiff  introduced  the  policy  of  insurance  set 
forth  m  fii'st  count,  and  it  appeared  in  evidence  that  the  plain- 
tiff, on  the  23rd  day  of  November,  1854,  conveyed  the  west  thirty 
feet  of  the  east  sixty  feet  of  lot  six,  in  block  seventeen,  in  the  orig- 
inal to^vn  of  Chicago,  to  Timothy  Wright  and  Ebenezer  Peck,  in 
trust,  first  to  lease  the  same,  and  to  collect,  take  and  receive  the 
rents,  issues  and  profits  thereof,  and  out  of  the  same  to  keep  the 
premises  in  good  order  and  repair,  and  properly  insured,  and  pay 
all  taxes,  assessments  and  charges  that  might  be  imposed  thereon ; 
second,  to  pay  the  residue  of  said  rents,  issues  and  income  to  Tarah 
L.  Wright,  wife  of  Edward  Wright,  upon  her  sole  and  sep  irate 
receipt,  to  the  intent  that  she  may  enjoy,  possess  and  have  the  same, 
free  from  the  control,  interference  and  liabilities  of  her  hu;sband, 
during  his  and  her  natural  life ;  third,  to  convey  the  premises,  in 
fee  simple  absolute,  to  said  Sarah  L.  Wright,  her  heirs  and  assigns, 
upon  the  death  of  Edward  Wright,  in  case  she  should  survive  him, 
in  lieu  and  instead  of  dower,  but  in  case  the  said  Sarah  L.  Wright 
should  not  survive  the  said  Edward  Wright,  then  the  premises 
were  to  revert  to  him  and  his  heirs  and  assigns. 

It  also  appeared  that  the  plaintiff  had  sold  four  feet  off  from  one 
side  of  the  lot  mentioned  in  the  above  deed,  and  purchased  two  feet 
of  the  lot  adjoining  it  on  the  other  side,  and  that  the  building  in- 
siu'ed  was  upon  and  covered  the  unsold  portion  of  the  lot  mendoned 
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in  the  above  deed,  and  the  two  feet  of  ground  thus  purchased,  ad- 
johiing  it. 

It  further  appeared  that  the  building  insured  was  built  in  the 
year  1856,  having  been  commenced  in  March,  and  completed  in 
October,  of  that  year.  That  it  was  built  by  the  plaintifl',  and  paid 
for  by  him  with  his  own  money.  That  he  made  the  contracts  far 
the  work  and  labor,  and  materials  furnished,  in  his  own  name. 
That  he  employed  the  architect  and  workmen,  and  paid  them. 
That  the  estimates  were  made  out  in  liis  name,  and  that  he  took 
receipts  in  his  own  name  for  all  monej-s  paid  out  in  the  construc- 
tion of  the  building,  amounting  to  $27,953.00.  That  the  building 
was  built  with  the  knowleds-e  and  consent  of  the  trustees.  When 
the  building  was  completed,  in  October,  1856,  the  plaintiff  rented 
it,  and  afterwards,  until  the  building  was  destroyed  by  tire,  re- 
ceived all  the  rents  for  liis  own  use,  and  gave  receipts  therefor  in 
his  own  name.  That  the  trustees  knew  of  the  plaintiff's  collecting 
the  rents  and  appropriating  them  to  his  pwn  use,  and  never  inter- 
fered in  any  way,  or  expressed  any  dissent,  and  in  fact  were  not 
consulted,  and  never  had  anything  to  do  with  the  building,  or  with 
the  rents  thereof.  That  about  the  time  the  building  was  completed, 
the  three  policies  of  insurance  mentioned  in  the  policy  of  the  defend- 
ant were  effected  in  the  names  of  E.  Peck  and  T.  Wriirht,  but  bv 
whom  they  were  effected  did  not  appear;  and  when  they  expired, 
they  were  renewed  by  the  plaintiff's  agent,  and  the  premiums  paid 
with  the  plaintiff's  money.  That  about  October,  1856,  the  plain- 
tiff and  his  wife  went  to  Europe,  where  they  remained  until  some 
time  after  the  destruction  of  the  building,  during  which  time  the 
plaintiff"  was  represented  in  Chicago  by  Charles  F.  Peck,  his  duly 
authorized  agent. 

While  in  Europe,  the  plaintiff  directed  his  agent,  Charles  F. 
Peck,  to  effect  $5,000  more  insurance  upon  the  building,  in  some 
reliable  compan}%  The  agent  appUed  to  Mr.  A.  H.  Van  Burcn, 
the  agent  of  the  Providence  Washington  Insurance  Company,  and 
stated  to  him  that  he  "wished  to  effect  an  uism-ance  for  $5,000,  gave 
him  what  information  he  could,  and  requested  Mr.  Van  Bm-en  to 
look  at  the  premises  and  examine  them  for  himself,  and  call  on  him 
if  he  wanted  any  further  inlbrmation.  Mr.  Van  Bureu  examined 
the  premises,  and  shortly  after  delivered  to  the  plaintiff's  agent  a 
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policy  of  the  Providence  Washington  Company,  upon  the  building 
for  a  year,  for  $5,000,  and  the  agent  paid  him  the  premium  out  of 
the  plaintiff's  mone3\  At  the  time  the  agent  effected  this  poKcy, 
he  told  Mr.  Van  Bureu  about  the  title  to  the  property,  and  particu- 
larly told  him  that  they  called  the  store  Mr.  Wright's  store,  but 
that  strict!}'  speaking  }  erhaps  it  was  not  so,  as  the  property  was 
held  in  trust  for  his  Avife.  Mr.  Van  Bureu  replied  that  that  made 
no  difference,  and  that  the  policy  was  all  right. 

Some  two  or  three  mouths  after  this  policy  was  effected,  Mr. 
Van  Bureu  called  on  the  plaintiff's  agent,  and  stated  to  him  that 
he  had  too  large  a  risk  in  that  neighborhood,  and  asked  him  if  he 
would  change  his  policy,  saying  that  he  had  three  or  fom-  other 
good  companies,  mentioning  among  others,  that  of  the  defendant. 
The  plaintiff 's  agent  consented  to  exchange  the  pohcy  of  the  Prov- 
idence Washington  Company,  which  he  then  held,  for  one  of  the 
defendant's  company.  The  plaintiff's  agent  at  that  time  asked  Mr. 
Van  Bureu  if  it  was  necessary  for  him  to  take  any  further  steps  in 
the  matter,  in  order  to  have  it  all  right.  Mr.  Van  Bureu  rephed, 
no  ;  that  he  was  acquainted  with  the  facts  in  the  premises,  and  would 
fix  it  all  himself,  and  hand  the  new  pohcy  to  Mr.  Peck,  the  plaintiff's 
agent,  in  a  few  days.  Although  the  plaintiff's  agent  understood 
J\Ir.  Van  Bureu  as  representing  liimself  as  the  defendant's  agent, 
yet  it  appears  that  he  was  not  their  regular  agent.  He  was  an  in- 
surance broker,  and  as  such  had  had  deahugs  with  the  defendant. 
Mr.  Van  Bureu  made  out  the  diagram  and  application  given  iu 
e\ddence,  and  sent  it  to  the  defendant,  accompanied  by  a  letter, 
dated  March  17,  1857,  iu  which  Mr.  Van  Bureu  says :  "  I  hand 
you  a  risk  of  $5,000,  per  diagram  aud  survey,  which  I  will  thank 
you  to  send  me  a  policy  for,  viz  :  Edward  Wright,  $5,000  1  year 
a  It^tj.  $52.50.  As  other  tenants  go  into  the  upper  stories,  an  ad- 
ditional rate  vnW  be  charged.  I  have  received  two  policies  from 
you  through  the  Arctic  Insurance  Co.,  and  as  I  am  constantly 
obliged  to  send  to  your  city  for  pohcies,  I  will  be  glad  to  cor- 
respond with  you  if  agreeable.  The  wi'iter  had  the  pleasure  of 
seeing  you  in  New  York,  in  1853,  when  he  hved  iu  Cincinnati." 

The  plaintiff's  agent  never  saw  the  diagram,  application  or  letter, 
until  the  same  were  produced  at  the  trial  iu  the  court  below. 
Within  a  few  davs  ]Mr.  Van  Bureu  received  from  the  defendant, 
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the  policy  in  suit,  and  shortly  after  exchanged  it  with  the  plaintifl'a 
agent  for  the  pohcy  of  the  Providence  Washington  Company.  The 
premium  was  paid  to  Mr.  Van  Biiren  by  the  plaintiii's  agent  when 
he  received  the  pohcy,  and  out  of  the  plaintiff's  money,  and  Mr. 
Yan  Buren  refunded  to  him  the  i^remium  for  the  unexpu-ed  term 
of  the  policy  of  the  Providence  Washington  Company. 

Nothing  further  transpired  until  after  the  destruction  of  the 
building  by  fire  on  the  19th  day  of  October,  1857. 

On  the  same  day  the  premises  were  destroyed,  the  plamtiff's 
agent  gave  written  notice  to  Mr.  Atwater,  the  ao;ent  of  the  defend- 
ant  at  Chicago,  of  their  destruction  ;  afterwards,  on  the  23rd  day 
of  October,  1857,  the  plaintiff's  agent  furnished  to  Mr.  Atwater 
proofs  of  loss,  which  were  produced  and  read  on  the  trial.  The 
witness,  C.  F.  Peck,  having  stated  that  Mr.  Atwater  was  the  agent 
of  the  defendant,  and  that  the  proofs  were  furnished  by  the  witness 
to  him.  and  by  him  received  as  such  agent,  was  asked  "  what  did 
the  agent,  Atwater,  say  aliout  the  proofs  at  the  time  of  the  de- 
livery of  them  ?"  This  question  was  objected  to,  but  the  court 
overruled  the  objection,  and  the  witness  testified  that  he  took  the 
proofs  to  Mr.  Atwater  in  his  office,  handed  them  to  him  and  asked 
him  to  read  them  and  see  if  they  were  sufficient ;  that  the  witness 
then  went  out  of  the  office  for  a  moment,  and  when  he  returned  he 
asked  Mr.  Atwater  if  he  had  read  them,  and  if  they  were  satisfac- 
tory. Mr.  Atwater  replied  that  he  had  read  them  and  that  they 
were  satisfactory.  The  witness  testifies  that  he  then  stated  to  Mr. 
Atwater  that  he  wished  to  have  the  proof  correct,  and  if  it  was  not  so, 
■wished  to  know  it,  to  which  Mr.  Atwater  rephed  that  it  was  correct. 

Several  days  after  the  fire,  Mr.  Cocks,  the  president  of  the  de- 
fendant, was  at  Chicago,  and  had  an  interview  with  the  plaintiffs 
agent.  Mr.  Cocks  then  stated  that  the  defendant  had  never  re- 
ceived the  premium,  but  that  it  would  make  no  point  on  that,  as  it 
had  been  paid  to  Mr.  Van  Buren  ;  that  Mr.  Van  Buren  was  not 
their  regular  agent,  but  that  he  had  acted  as  their  agent  in  that 
matter,  and  written  to  them  for  the  policy,  and  referred  them  to 
the  Arctic  Insurance  Compau}^,  and  that  they  made  inquiries  of 
that  company,  and  became  satisfied  with  regard  to  him.  Mr.  Cocks 
said  the  loss  was  not  $20,000,  and  that  the  building  could  be  re- 
built for  $18,000  or  $19,000.  He  was  shown  the  vouchers  for  the 
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expenditures,  and  also  a  list  of  them  in  a  book.  He  picked  up  the 
vouchers,  but  did  not  examine  them,  and  ran  his  eye  over  the  list 
of  them.  He  said  he  was  satisfied  the  plaintiff  below  had  acted  in 
good  faith  ;  that  his  company  had  no  fault  to  find  with  the  pi'oof, 
but  he  was  not  satisfied  with  the  question  about  the  trust  deed,  and 
was  unwilling  to  pay  anything  until  that  matter  was  settled.  It 
appears  that  one  or  two  of  the  other  companies  having  insurances 
upon  the  property,  desired  affidavits  of  some  master  builders  in 
regard  to  the  value  of  the  property,  and  they  were  procured,  and 
are  incorporated  into  the  record. 

It  also  appeared  that  on  the  23rd  day  of  October,  1857,  Ebenezer 
Peck,  one  of  the  trustees,  made  an  affidavit  for  the  purpose  of  mak- 
mg  the  preliminary  proofs  under  the  policies  efiected,  in  his  and 
Timothy  Wright's  name  before  mentioned,  which  was  read  in  evi- 
dence on  the  trial  iv  the  court  below,  the  court  overruling  the  plain- 
tiff's objection  thereto.  In  this  affidavit  E.  Peck  stated  that  he  held 
the  property  with  Timothy  Wright,  as  trustees  for  Sarah  L.  Wright. 

It  further  appeared,  that  the  plaintiff  received  the  $15,000  in- 
sured upou  the  building  by  the  other  insurance  companies,  and  that 
the  building  was  worth  over  $20,000  when  destroyed. 

On  the  4th  day  of  December,  1857,  the  defendant's  secretary 
wrote  to  the  plaintiff  that  the  agent  of  the  company,  at  Chicago, 
advised  them  of  plaintiff's  calling  on  him  in  relation  to  the  late  loss 
in  that  city.  If  desirable,  the  plaintiff  might  address  them  in  New 
York. 

On  the  14th  day  of  December,  1857,  the  plaintiff  wrote  in  reply 
to  the  defendant's  secretar^^,  that  he  was  anxious  to  have  the  loss, 
covered  by  their  policy  of  insurance,  adjusted  as  soon  as  possible. 
That  the  sixty  days  after  notice  and  proof  of  loss  would  expire  on 
the  then  23rd  inst.,  and  therefore  $5,000  would  be  due  him  on  that 
day,  and  he  would  be  glad  to  know  in  what  manner  the  company 
would  pay  it. 

On  the  18th  day  of  December,  1857,  the  defendant's  secretary 
wrote  in  reply  to  the  plauitifl",  that  they  had  received  what  pur- 
ported to  be  proofs  of  loss  on  the  property  destroyed  at  Nos.  114 
and  116  Lake  street,  but  that  the  proofs  so  received  were  not  made 
clearly,  nor  were  they  in  accordance  with  the  requu-ements  of  their 
policy.     That  they  must  ask  a  new  set  of  proofs,  made  in  accord- 
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ance  with  article  9th  of  the  conditions  of  insurance  therewith 
inclosed  for  his  guidance.  That  they  also  found  the  proofs  of  loss 
on  the  same  building  made  to  the  London  and  Liverpool,  Garden 
City  and  ^tna  Companies,  were  made  out  different  from  theirs 
and  to  another  party,  and  that  these  companies  had  settled  their 
loss,  not  deeming  (the  defendant)  held  as  co-uisurers  with  them. 
That  in  the  above  remarfe  and  requirements  proposed  to  the  plain- 
tiff, they  wished  him  to  understand  theu"  object  was  to  ascertain  if 
their  company  had  made  a  legitimate  loss,  and  if  so,  to  whom  they 
vrere  bound  under  the  policy  to  pay  that  loss,  and  requested  a  reply 
by  letter,  and  stated  that  they  should  be  pleased  to  see  the  plaintiff 
in  person  in  A'^ew  York,  relative  to  the  matter. 

On  the  28th  day  of  December,  1857,  the  plaintiff  "svi-ote  in  reply 
to  the  defendant's  secretary,  that  he  had  no  objection  to  make  such 
pr  )ofs  of  loss  on  his  policy  as  might  be  necessary,  and  as  the  facts 
Avould  justify.  That  Mr.  CoclvS,  when  in  Chicago,  and  Mr.  Atwa- 
ter,  their  agent,  had  both  expressed  themselves  satisfied  with  the 
proof  offered  the  companj^,  which  was,  as  the  plaintiff  was  informed, 
as  nearly  similar  to  that  which  was  accepted  by  the  other  compa- 
nies as  it  was  possible  to  make  it.  That  he  did  not  know  what  fact 
the  company  desired  to  have  further  elucidated,  which  he  could 
supply,  and  that  if  he  knew  what  the  company  wished,  he  would 
endeavor  to  comply  with  it.  That  Mr.  CoclvS  was  fully  informed 
of  everything  connected  with  the  insurance  while  he  was  in  Chicago, 
and  that  the  plaintiff  was  at  a  loss  to  know  why  the  company 
delayed  payment.  That  the  insurance  was  made  with  the  company 
under  circumstances  of  which  the  company  was  fully  advised,  and 
in  perfect  good  faith  in  every  particular,  and  that  the  plaintiff  could 
see  no  good  reason  for  procrastinating  the  adjustment  of  his  loss. 
These  letters  were  in  evidence  on  the  trial. 

The  plaintiff's  counsel  asked  for  the  following  instructions,  which 
were  "iven  : 

1.  If  the  jury  shall  believe,  from  the  evidence,  that  the  plaintiff, 
with  the  consent  of  the  trustees,  took  possession  of  the  land,  and, 
for  the  purposes  of  trade,  built  and  paid  for  the  building  with  his 
own  money,  and  upon  its  completion  took  possession  of  the  building 
and  leased  the  same  in  his  own  name,  and  thereafter  received  the 
rents  to  his  own  use,  and  that  all  of  these  acts  were  done  with  the 
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previous  and  continued  knowledge  and  consent  of  E.  Peck  and 
Timothy  Wright,  the  trustees,  and  ^dthout  objection  or  interference 
on  their  part,  to  the  time  the  building  was  burned,  they  will  be  at 
liberty  to  find  that  the  plaintiff  was  the  owner  of  the  building, 
unless  they  shall  further  believe  that  said  building  was  erected  with 
an  intention  that  it  should  be  for  the  benefit  of  the  trust  created  by 
the  deed  of  the  plaintiff  to  E.  Peck  and  Wright,  for  the  benefit  of 
Sarah  L.  Wright. 

2.  That  in  determining  whether  the  builduig  was  erected  -svdth 
an  mtention  that  it  should  be  the  property  of  the  trustees,  or  his 
own  propei'ty,  the  jiuy  may  take  into  consideration  evidence  tend- 
ing to  show  whether  the  building  insured  was  built  and  paid  for 
with  his  own  monej^,  and  whether,  upon  its  completion,  he  took 
possession  of  the  building  and  leased  the  same  in  his  own  name,  and 
received  the  rents  to  his  own  use,  and  whether,  after  the  fire,  he 
received  the  insurance  money  thereon,  and  all  other  evidence  in  the 
case,  (if  any),  conflicting  with  these  facts  and  tending  to  establish 
the  contrary  ;  and  if,  from  the  evidence,  the  jury  shall  believe  that 
the  plaintiff  built  the  building  with  an  intention  that  it  should  be 
his  own  property,  and  that  the  trustees  knew  of  this  intention,  and 
consented  to  his  taking  possession  of  the  land,  and  made  no  objec- 
tions to  the  acts  of  the  plaintiff,  but  consented  thereto  and  approved 
thereof  down  to  the  time  of  the  fire,  they  ^nll  find  that  the  plaintiff 
was  the  owner  of  the  liuilding  insured,  and  was  seized  of  some 
interest  in  the  land  sufficient  to  enable  him  to  assert  his  claim  to 
the  building  as  his  property. 

3.  That  if  the  jury  shall  believe,  from  the  evidence,  that  the 
plaintiff  furnished  preliminary  proofs  ot  the  loss,  and  that  such  pre- 
liminary proofs  were  acknowledged  by  the  agent  and  president  of 
the  defendent  to  be  satisfactory,  it  was  the  duty  of  defendant,  if 
it  desired  further  preliminary  proofs,  to  request  the  plaintiff  to 
make  the  same  within  a  reasonable  time,  and  to  point  out  specifi- 
cally the  further  proof  required,  and  if  the  evidence  shows  a  failure 
on  the  part  of  the  defendant  in  this  respect,  the  law  precludes  the 
defendant  from  making  any  objection  to  the  sufficiency  of  such 
preliminarA'-  proofs. 

On  the  ti'ial  the  defendant  asked  the  following  mstructioiis,  which 
were  refused  : 
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6.  That  if  the  jury  are  satisfied,  from  the  evidence,  that  the  de- 
fendants, under  the  representations  of  the  plaintiff  or  his  agent 
acting  in  the  matter  for  him,  executed  the  policy  in  the  declaration 
mentioned,  insuring  the  property  therein  named  as  the  sole,  legal 
and  absolute  property  of  the  plaintiff",  and  that  in  fixct  he  was  not 
the  owner  thereof,  and  that  the  plaintiff"  and  his  said  agent,  know- 
aig  that  fact,  concealed  from  the  defendant  that  he  owned  but  a 
small  fraction  of  said  property,  or  that  he  owned  but  a  small  part 
of  said  property,  and  the  contingent  interest  or  remainder,  after 
the  death  of  a  third  person,  in  the  residue  of  said  property,  or  that 
he  held  and  owned  but  an  equitable  title  to  such  remainder,  and 
owned  absolutely  only  a  small  portion  of  said  property  ;  or,  if  the 
jury  believe  that  the  plaintiff"  owned  any  interest  less  that  an  abso- 
lute or  fee  simple  interest,  and  so  as  aforesaid,  concealed  that  fact 
from  the  defendant,  and  the  jury  believe  that  such  concealment  was 
material  to  the  risk  of  said  defendants  in  said  insurance,  or  that  the 
knowledge  of  the  want  of  such  absolute  property  in  the  plaintiff" 
would  have  enhanced  the  premium  on  said  insurance,  that  then  the 
plaintiff"  is  not  entitled  in  this  suit  to  recover,  for  his  said  losses  on 
the  said  policy. 

13.  That  if  the  jury  believe,  from  the  evidence,  that  the  property 
mentioned  as  insured  in  the  policy  in  the  declaration  set  out,  was 
consumed  and  lost  by  fire,  as  in  said  declaration  is  alleged,  that 
then,  unless  they  are  further  satisfied,  by  evidence,  that  the  plaintiflT 
gave  notice  in  writing  of  such  loss  to  the  defendant,  and  delivered 
as  particular  an  account  of  his  loss  and  damage  as  the  nature  of  the 
case  would  admit,  signed  by  his  own  hand,  and  accompanied  the 
same  with  his  oath  or  affirmation,  declaring  said  account  to  be  true 
and  just,  the  plaintiflT  cannot  recover  on  the  said  policy  in  this  suit 
for  his  allesred  loss. 

20.  If  the  jury  believe,  from  the  evidence,  that  the  three  policies 
named  in  the  policy  in  question,  were  insurances  upon  the  building 
in  question  as  the  propert}^  of  Timothy  Wright  and  E.  Peck,  as 
trustees  for  Sarah  L.  Wright,  and  not  as  the  property  of  Edward 
Wright,  the  plaintiff",  as  represented  in  the  policy  in  question,  then 
such  representation  was  false,  and  vitiates  the  policy  in  question, 
and  the  plaintiflT  cannot  recover. 

21.  If  the  jury  believe,  from  the  evidence,  that  Van  Buren  ob 
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tainecl  the  policy  in  question  by  or  under  an  arrangement  between 
him  and  plaintiif 's  agent,  for  Mr.  Wright,  and  that  Van  Buren  tes- 
tified truly,  he  was  not  the  agent  of  defendant,  and  this  was  the 
only  policy  he  had  personally  obtained  from  the  defendant,  then 
ho  was  not,  in  fact,  defendant's  agent,  but  was  agent  of  Wright, 
and  his  failure  to  pay  over  the  money  to  defendant  is  Wright's 
failure. 

23.  That  if  the  jury  beheve,  from  the  evidence,  that  one  A.  H. 
Van  Buren  proposed  to  the  agent  of  the  plaintiff  to  get  a  policy  for 
$5,000  of  the  defendant  on  the  property,  for  the  loss  of  which  the 
plaintiff  here  seeks  to  recover,  and  that  the  agent  of  the  plaintiff 
consented  thereto,  and  authorized  the  said  Van  Buren  to  procure 
said  policy,  and  that  said  Van  Buren  in  consequence  thereof,  wrote 
on  to  the  defendant,  requesting  him  to  forward  to  him  such  policy, 
and  that  defendant  did  accordingly  forward  to  Van  Buren  the 
policy  mentioned  in  the  declaration  ;  and  if  they  further  believe, 
from  the  evidence,  that  plaintiff  accepted  and  received  said  policy, 
and  gave  the  amount  of  the  premium  on  said  insurance  to  said  Van 
Buren,  to  be  paid  to  the  defendant,  and  that  this  was  all  the  con- 
nection of  any  kind  the  said  Van  Buren  had  ever  had  with  the  de- 
fendant, and  that  Van  Buren  has  never  paid  the  said  premium  to 
said  defendant,  and  that  no  other  payment,  or  offer  of  payment, 
has  been  made  of  said  premium,  that  then  such  facts,  and  the  de- 
Uvery  of  the  premium  as  aforesaid,  to  Van  Buren,  under  the  cir- 
cumstances aforesaid,  do  not  amount  to  a  payment  of  the  said  pre- 
mium to  the  said  defendant,  as  is  required  by  the  second  clause  or 
section  of  the  "  Conditions  of  Insurance,"  annexed  to  the  pohcy 
declared  on  here,  and  that  by  virtue  of  said  "  Conditions  of  Insu- 
rance," the  said  insm-ance  is  not  binding  until  the  said  premium  has 
been  actually  paid. 

The  defendant  also  asked  the  following  instructions,  which  were 
given  as  amended — the  amendments  consisting  of  interlineations 
being  in  iialic,  and 'those  of  erasures  being  contained  within  brackets. 

3.  That  if  the  jury  were  satisfied,  from  the  evidence,  that  the 
jplaintiff  was  not  the  absolute  owner  of  the  building  insured,  and  that 
the  plaintiff,  or  his  agent  acting  for  him,  in  their  application  for, 
and  their  representations  in,  procuring  the  defendants  to  execute 
the  pohcy  declared  on  in  this  suit,  concealed  from  the  defendants 
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the  true  amount  and  character  of  his  interest  in  the  property  in- 
sured in  said  policy,  that  then  in  this  action  on  the  policy  declared 
on,  the  plaintiff  cannot  recover  for  his  alleged  losses. 

5.  That  if  the  jury  are  satisfied,  from  the  evidence,  that  the  de- 
fendants executed  the  policy  in  the  declaration  mentioned,  under 
the  belief,  derived  from  the  representations  of  the  plaintiff  or  his 
agent  in  the  matter,  that  the  plaintiff  was  the  owner  in  absolute 
property  of  the  whole  of  said  property  insured,  and  that  in  fact  he 
was  not  the  owner  thereof^  and  that  the  plaintiff  and  his  said  agent 
knowing  that  fact,  concealed  from  the  defendant  the  fact  that  he 
owned  but  a  small  portion,  or  but  a  contingent  or  reversionary 
interest,  if  such  shall  be  tlie  evidence^  that  then  the  plaintiff  cannot 
recover  for  his  alleged  losses  in  this  action  upon  said  policy. 

9.  That  if  the  jury  are  satisfied,  from  the  evidence,  that  the 
premium  on  said  insurance  or  policy  mentioned  in  the  declaration, 
has  not  been  paid  to  the  defendants,  or  their  authorized  agents  that 
then  the  jjlaintiff  cannot  recover  under  said  policy  in  this  action, 
for  his  alleged  losses. 

10.  That  in  case  of  the  loss  of  property  insured  as  set  forth 
in  the  declaration,  it  was  the  duty  of  the  plaintiff,  by  virtue  of  said 
policy,  if  he  desired  to  recover  for  said  loss  of  the  defendants,  to 
set  forth  in  the  preliminary  proofs  of  such  loss,  the  names  of  the 
respective  owners  of  the  said  property  insured  by  said  plaintiff, 
together  with  their  respective  interests  therein,  and  that  unless  the 
jur}^  are  satisfied,  from  the  evidence,  that  the  plaintiff  did  so  set 
forth  in  the  said  prehminary  proofs,  he  is  not  entitled  to  recover  in 
this  suit,  unless  the  jury  shall  find  that  the  defendants  were  satisfied 
with  the  proofs  furnished^  or  did  object  thereto  within  a  reasonable 
time. 

15.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  in 
his  preliminary  proofs,  made  and  sent  to  the  defendant,  did  not  set 
forth  and  show  the  plaintifl^'s  interest  in  the  property  insured,  and 
failed  to  make  such  proof  when  required  by  the  defendant  so  to  do, 
and  did  not  so  do  before  this  suit  was  brought,  then  the  plaintiff  can- 
not recover  in  this  action,  and  they  ought  to  find  for  the  defendant, 
unless  the  jury  shall  find  that  such  proofs  were  waived,  and  that 
there  was  an  unreasonable  delay  on  the  part  of  the  defendant  io 
requiring  additional  proofs. 
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16.  If  the  jury  find,  from  the  evidence,  that  a  full  disclosure  of 
the  actual  title  of  the  plaintiff  in  the  premises,  as  it  existed  at  the 
time  of  the  application,  was  material  to  and  would  have  increased 
the  premium,  or  prevented  the  defendant  from  giving  him  any 
policy  thereon,  [and  that  no  other  disclosure  of  the  same  was  made 
than  the  one  given  in  evidence]  then  there  was  a  material  conceal- 
ment which  avoids  the  polic}^  declared  on,  and  the  plaintiff  cannot 
recover. 

18.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  at 
the  time  the  policy  was  made,  had  a  less  estate  than  the  absolute 
ownership  of  the  whole  lot  covered  by  the  building  in  question,  and 
no  separate,  legal  and  absolute  ownership  in  the  building,  and  the  same 
was  not  disclosed  in  the  application  of  the  plaintiff  to  the  defend- 
ant for  insurance,  they  must  find  for  the  defendant. 

There  was  a  judgment  for  plaintiff  below  for  $5,000  and  costs, 
and  the  insiu'auce  company  appealed. 

B.  S.  Morris,  and  Scates,  McAllister  &  Jewett,  for 
Appellant. 

HosMER  &  Peck,  and  Beckwith,  Merrick  &  Cassin,  for 
Appellee. 

Walker,  J.  The  first  assignment  of  error,  questions  the  judg- 
ment of  the  court  below,  because  appellant's  fifth  plea  was  unan- 
swered. In  that  plea  it  is  averred,  that  appellee  had  no  insurable 
interest  in  the  property,  which  fact  was  fraudulently  concealed  from 
them  when  the  policy  was  gi-anted.  Whether  it  was  error  to  pro- 
ceed to  trial  without  a  replication  to  this  plea,  depends  upon  the 
character  of  the  other  issues  in  the  case.  There  was  in  the  first 
count  of  the  declaration,  an  averment  that  appellee  was  the  abso- 
lute owner  of  the  property  insured,  and  in  the  second  comit,  an 
averment  that  the  company  "  made  insurance  upon  the  five  stor}', 
stone  front,  brick  building  of  plaintiff."  When  appellee  filed  the 
general  issue,  every  material  averment  in  the  declaration  was,  by 
it,  put  in  issue.  And  to  recover,  it  was  necessary  that  each  should 
be  proved.  And  when  proved,  the  appellant  had  a  right  to  rebut 
the  evidence,  and  defeat  a  recovery.     Although  the  pohcy  might 
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prima  facie  prove  these  averments,  the  proof  was  subject  to  be  re- 
butted by  other  competent  evidence-  It  will  be  observed,  that  the 
same  issue  was  presented  by  the  declaration  and  plea  of  non- 
assumpsit,  that  would  have  been  formed  by  traversing  the  aver- 
ments of  this  plea.  No  right  was  lost  to  the  appellant  by  proceed- 
ing to  trial  without  its  being  answered,  and  none  could  have  been 
gained  by  forming  an  issue,  which  already  existed  in  the  record. 
When  the  issue  was  formed  by  the  general  issue  to  the  declaration,  ■ 
the  same  evidence  was  admissible  under  it  that  could  have  been! 
given  under  an  issue  on  the  plea. 

It  may  be  true,  that  the  verdict  in  this  case  is  not  in  all  respects 
strictly  formal,  but  under  our  statute  of  Amendments  and  Jeofails 
if  it  is  substantially  good,  it  will  suffice.  It  finds  the  issue  for  th( 
plaintiif  and  assesses  his  damages.  Such  has  been  repeatedly 
held  to  be  substantially  a  good  verdict,  under  the  statute,  and 
was  not  error  to  render  a  judgment  upon  it. 

It  was  urged  as  a  ground  for  reversing  this  judgment,  that  th( 
prehminary  proofs  do  not  disclose  the  names  of  the  owners,  anc 
their  interest  in  the  property  destroyed,  as  required  by  the  priutec 
specifications  annexed  to  the  policy.  The  evidence  shows  tha 
when  they  were  presented  by  appellee's  agent,  he  inqmred  of  th( 
agent  of  the  company  if  they  were  sufficient,  to  which  he  replied 
they  were  satisfactory  and  correct.  And  that  the  president  of  th< 
company  also  stated  that,  "  the  company  had  no  fault  to  find  witl 
the  proofs,  but  he  was  not  satisfied  with  the  question  about  th( 
trust  deed."  If  there  existed  au}^  informality  in  the  preliminar 
proofs  of  loss,  it  was  expressly  waived  by  these  admissions  of  th( 
president,  and  general  agent.  This  court,  in  the  case  of  T/ie  Peoiit 
Fire  and  Manne  Insurance  ConqMnyx.  Leims  et  al,  18  111.  R.  553 
say  that,  "When  notice  is  given  and  accounts  and  proofs  are  fur 
nishcd  of  a  loss — and  the  company  make  objection  to  making  pay 
mcnt — all  grounds  of  objection  that  might  be  taken,  and  are  not 
are  considered  as  waived,  and  the  company  can  afterwards  insist 
only  upon  the  objections  then  taken.  The  authorities  are  abundan 
and  conclusive  to  this  point."  In  the  case  under  consideration 
there  was  an  express,  and  not  an  implied  waiver  of  objections  t( 
the  proof,  as  there  was  in  that  case.  That  decision  goes  furthel 
than  it  is  necessary  to  go  in  this,  and  it  is  conclusive  as  to  all  ex 
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<;eptions,  which  might  have  been  urged  against  the  sufficiency  of 
the  prehminaiy  proofs  of  loss.  • 

This  then  leaves  for  consideration,  the  question,  of  whether  the 
failure  of  appellee's  agent  to  give  a  wiitten  description  of  his  mter- 
est  in  the  property  insured,  avoids  tliis  polic}^  The  requirement 
of  the  third  condition,  annexed  to  the  pohcy,  is  this  :  "If  the  in- 
terest in  the  property  to  be  insured  be  a  leasehold  interest,  or  other 
interest  not  absolute,  it  must  be  so  represented  to  the  company, 
and  expressed  in  the  policy,  in  writing,  otherwise  the  insurance 
shidl  be  void."  The  policy  describes  the  property  msured  as  ap- 
pellee's "  five  story  brick  (stone  front)  building,  occupied  on  the 
first  floor  as  a  retail  dry  goods  store,  and  in  the  second  story  as  a 
wholesale  millinery  store,"  etc.  From  the  evidence  contained  in 
the  bill  of  exceptions,  it  appears  that  the  president  of  the  company 
stated,  that  although  Mr.  Van  Buren  was  not  their  general  agent, 
he  had  acted  as  their  agent  in  this  matter,  and  as  the  premium  had 
been  paid  to  him,  although  he  had  not  paid  it  to  the  company,  they 
would  not  object  to  paying  the  loss  on  that  ground.  From  this  ad- 
mission it  appears  that  the  company  regarded  Van  Buren  as  their 
agent  in  efiecting  this  insurance.  And  although  he  was  n&t  a  gen- 
eral agent,  there  was  no  limitation  of  his  powers,  for  all  purposes, 
in  efiecting  this  insurance,  as  appears  by  the  admission  made  by  the 
president  of  the  company.  The  admission  did  not  limit  his  agency 
to  the  receipt  of  the  premium,  and  delivery  of  the  pohcy,  to  the 
insm-ed.  It  is  sufficiently  comprehensive  to  embrace  all  the  pow- 
ers of  a  general  agent,  in  procuring  the  insurance  of  this  property, 
and  this  is  the  import  of  the  admission.  If  they  regarded  them- 
selves bound  by  his  receipt  of  the  premium,  because  he  was  their 
agent,  no  reason  is  perceived  why  they  should  not  be  equally  bound, 
by  all  of  his  acts,  which  a  general  agent  might  do,  in  efiecting  this 
Insurance  ;  such  as  making  the  survey,  apphcation,  and  represen- 
tation of  the  ownership  of  the  property,  and  the  interest  which  the 
applicant  had  in  it.  That  those  acts  may  be  performed  by  a  gen- 
eral agent  of  the  company  cannot  be  questioned.  And  when  he 
upon  his  own  examination,  and  from  his  information,  makes  such 
survey,  and  description,  there  can  be,  as  little  doubt,  that  the  com- 
pany are  bound  by  it,  whether  correct  or  incorrect.  This  condition 
only  has  application  to  representations  made  by  the  assured,  and 
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not  to  cjtses  where  the  company  rely  upon  their  own  knowledge  of 
facts,  and  dispense  with  information  from  the  assured.  When  the 
application  is  prepared,  signed  and  presented  by  the  owner,  the 
compan}'  have  the  right  to  rely  upon  its  correctness,  and  if  incor- 
rect in  any  material  part,  it  avoids  the  policy.  But  when  the  as- 
sured fully  discloses  to  the  company  or  its  agent  the  necessary 
facts,  or  they  are  otherwise  cognizant  of  them,  and  they  dispense 
with  any  act  on  his  part,  they  are  estopped  from  denying  the  de- 
scrijition  they  have  adopted,  in  the  policy.  If  from  all  the  facts 
of  the  case,  they  erroneously  determine  that  the  insured  has  one 
kind  of  interest  in  the  premises,  when  he  has  another,  they  cannot 
be  heard,  to  say,  that  they  were  mistaken,  and  by  that  means  escape 
the  liability  they  have  incurred. 

The  evidence  in  this  case  shows,  that  the  agent  of  appellee,  when 
he  procured  the  policy  in  the  Providence  Washington  Company, 
fully  informed  Van  Buren  of  the  title  and  ownership  of  this  prop- 
erty. And  when  he  proposed  to  have  that  risk  transferred  to  this 
company,  appellee's  agent  consented,  and  he  inquired,  if  it  was  nec- 
essary for  him  to  do  anything  to  eflect  it,  and  was  informed  by 
Van  Buren  that  it  was  unnecessary,  as  he  was  familiar  with  the 
facts,  and  would  have  the  risk  transferred.  He  made  out  the  dia- 
gram and  application  and  forwarded  them  to  the  company,  and 
upon  his  application  the  policy  was  issued,  and  forwarded  to  him, 
and  was  by  him  dehvered  to  appellee's  agent.  He  determined  from 
all  the  facts,  that  appellee  was  the  owner  of  the  house,  and  was  not 
a  lessee,  but  held  an  abs-olute  interest  in  it.  It  is  described  in  the 
policy  as  such,  and  not  as  a  leasehold,  or  less  interest.  That  he  so 
regarded  it,  is  manifest  from  the  fact,  that  when  he  was  informed 
of  all  the  facts,  at  the  time  he  granted  the  policy  for  the  Pi-ovidence 
Washington  Company,  he  gave  it  in  the  name  of  appellee,  and  not 
t)f  the  trustees.  When  the  agent  of  the  company,  undertook  to 
make  the  survey,  the  application,  and  representation  of  the  interest, 
which  the  assurc^l  had  in  the  property,  and  dispeiLsed  with  any  acts 
of  the  assured,  and  acted  upon  his  own  knowledge  of  the  facts,  the 
company  ratified  his  acts  by  granting  the  policy.  They  are  bound 
])y  his  acts  as  their  agent,  and  if  he  was  mistaken  in  his  representa- 
tions to  them  of  the  ownership,  they  have  no  right  U)  insist  upon  it 
a^  a  defense  to  a  recovery. 
544 


APEIL  TERM,  1859.  475 


Fleming  et  al.  v.  Jencks  et  al. 


We  perceive  no  error  iu  this  record  for  which  the  juclgmeut  of 
the  court  below  should  be  reversed.    It  must  therefore  be  affirmed. 

Judgment  affiimed. 


John  FLEmNG  ct  al.,  Plaintiffs  in  Error,  v.  Albert  Jencks 
et  at.,  Defendants  in  Error. 

ERROR  TO  COMMON  PLEAS  OF  CITY  OF  AURORA. 

A  coui't  of  law  has  power  to  order  the  opening  of  a  judgment  rendered  upon  a 
cognovit,  where  usury  is  alleged  to  constitute  a  part  of  the  judgment,  and  hear 
the  parties;  and  reduce  the  amount,  or  set  the  judgment  aside. 

This  was  a  judgment  by  confession,  on  a  note  of  hand  for  $1,370, 
dated  Sept.  16th,  1857,  payable  sixty  days  after  date,  with  interest 
at  ten  per  cent.,  given  by  plaintiffs  iu  error  to  defendants  in  error. 

AYith  the  note  was  a  warrant  of  attorney  to  any  attorney  of  a 
court  of  record,  to  confess  a  judgment  for  amount  due  on  note  and 
costs,  and  $100,  attorney's  fee. 

Judgment  was  confessed  by  an  attorney  for  defendants,  for 
$1,490,  on  the  10th  November,  1857,  in  the  Court  of  Common 
Pleas  of  Aurora,  in  the  vacation  after  the  October  term  of  said 
court. 

There  was  a  motion  to  set  aside  the  judgment,  made  by  plain- 
tiffs in  error,  on  the  12th  of  October,  1858,  at  the  October  term  of 
said  court.  The  court  ordered  plaintiffs  to  indorse  -judgment  and 
execution  satisfied  as  to  the  sum  of  $100,  the  attorney's  fee,  on  the 
ground  that  that  amount  was  improperly  included  in  the  judgment, 
and  that  in  all  other  things  said  judgment  and  execution  stand  con- 
fii-med. 

The  affidavit  of  plaintiffs  in  error  states  that  a  note  was  given  by 
Fleming  as  principal  and  Dewey  as  secmity  to  defendants  iu  eiToi-, 
on  the  10th  of  April,  1857,  for  $730,  due  thirty  days  after  date, 
with  interest  at  ten  per  cent. 

On  the  maturity  of  this  note,  to  renew  it,  plaintifis  in  error  gave 
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defendants  in  error  a  judgment  note  for  $1,050,  due  thirty  days 
after  date,  with  10  per  cent,  interest ;  that  the  difference  in  amount 
between  the  two  notes,  was  made  up  of  usurious  interest. 

On  the  maturity  of  the  $1,050  note,  another  judgment  note  was 
given  by  same  parties  to  same  parties,  for  $1,159,  duo  thirty  days 
after  date,  with  interest  at  10  per  cent.  Note  dated  June  13tL, 
1857.     Difference  in  amounts  consisted  of  usurious  interest. 

On  the  maturity  of  the  last  mentioned  note,  another  judgment 
note  was  given  by  the  same  parties  to  the  same  parties,  for  $1,192, 
due,  with  interest  at  10  per  cent.,  thirty  days  after  date.  Differ- 
ence in  amounts  consisted  of  usurious  interest. 

On  the  maturity  of  the  $1,192  note,  another  judgTuent  note  for 
$1,245,  due  tMrty  days  after  date,  with  interest  at  ten  per  cent., 
was  given  by  same  parties  to  same  parties.  Difference  between 
notes  consisted  of  usurious  interest. 

On  maturity  of  $1,245  note,  another  judgment  note,  for 
$1,370,  due  sixty  days  after  date,  with  interest  at  ten  per  cent., 
was  given  by  same  parties  to  same  parties.  Difference  between 
notes  consisted  of  usurious  interest.  Judgment  confessed  on  this 
last  note,  under  the  power  of  attorney  aforesaid,  for  $1,490,  includ- 
ing the  $100,  attorney's  fee. 

There  was  a  prayer  to  the  court,  that  the  judgment  might  be 
reduced  the  amount  of  the  usurious  interest,  and  ninety  dollars  of 
the  attorney's  fee. 

Affidavit  of  Dewey,  one  of  the  plaintiffs  in  error,  states  that 
Bradley  admitted  to  him  that  each  of  the  notes  was  given  to  renew 
the  previous  one,  and  contains  a  prayer  that  execution  may  be 
stayed  according  to  the  statute,  until  further  order  of  the  com't. 

The  defendants  in  error  filed  an  affidavit  in  which  they  deny  that 
the  $730  note  constituted  any  portion  of  the  consideration,  or  was, 
in  any  way,  connected  with  the  note  upon  which  the  judgment  was 
confessed  ;  that  the  $730  note,  after  several  renewals,  was  paid  on 
the  18th  September,  1857.  They,  however,  make  no  denial  in  re- 
lation to  the  $1,050  note  and  the  renewals,  and  the  usury  m  rela- 
tion to  this  and  the  notes  subsequent  to  it,  except  by  a  general 
statement  that  there  is  not  in  the  note  on  which  the  judgment  was 
confessed,  such  usury  an(^  interest  as  is  set  forth  in  the  affidavit  of 
plaintiffs  in  error. 
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The  bill  of  exceptions  further  states  that  the  court  so  far  sus- 
tained the  motion,  as  to  strike  out  of  said  judgment  the  attorney's 
fee,  but  overruled  the  motion  as  to  the  balance  of  said  judgment 
for  $1,490,  and  refused  to  reduce  or  set  aside  said  judgment  to 
the  extent  of  the  usurious  interest  therein  contained,  or  for  any 
part  thereof,  or  for  any  cause  whatever  ;  and  the  court  also  refused 
to  open  said  judgment,  so  as  to  allow  the  defendants  therein  to 
plead  to  the  declaration  on  any  terms ;  to  which  opinion  of  the 
court,  except  as  to  striking  out  the  attorney's  fee,  the  defendants 
below  excepted. 

Errors  assigned  : 

The  com-t  erred  in  not  reducing  the  amount  of  the  judgment  to 
the  amount  actually  due,  exclusive  of  the  usurious  interest. 

In  not  vacating  the  judgment,  and  in  not  allowing  the  defend- 
ants below  to  plead  to  the  narr. 

In  not  staying  proceedings  on  the  judgment  till  the  defendants 
below  could  be  heard  m  their  defense  to  the  suit. 

Overruling  motion  of  defendants  below,  in  the  part  thereof 
which  was  overruled. 

Leland  &  Leland,  and  Montoney  &  Seaeles,  for  Plaiutifls 
in  Error. 

G.  Goodrich,  and  O.  D.  Day,  for  Defendants  in  Error. 

Caton,  C.  J.  An  important  question  is  now  for  the  first  time 
presented  to  this  court,  and  that  is,  whether  under  any  circum- 
stances, we  shall  uiterfere  with  or  examine  the  exercise  of  discre- 
tion by  the  court  below  in  overruling  a  motion  to  set  aside  a 
judgment,  entered  by  confession  by  an  attorney,  because  usury 
entered  into  the  consideration  of  the  judgment.  While  the 
English  courts  have  freely  exercised  this  power  of  settmg  aside 
judgments  thus  entered,  and  for  this  cause,  in  some  of  the  Ameri- 
1  can  courts,  the  application  has  been  as  miiformly  refused,  and  the 
I  party  turned  over  to  the  court  of  chancery.  Where  by  the  rules 
of  law,  as  in  England  and  New  York,  and  some  of  the  other 
States,  the  whole  debt  is  forfeited  if  tainted  with  usmy,  we  can 
see  great  propriety  in  the  courts  of  law,  when  judgment   is   once 
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fairly  obtained,  in  turning  a  party  over  to  a  tribunal,  by  whose 
rules  he  could  be  compelled  to  do  justice,  by  paying  the  amount 
act'ially  due,  with  legal  interest,  and  relieving  only  against  the 
usi.ry,  although  this  consideration  does  not  prevent  the  common 
law  courts  in  Ensfland  from  interferino;  and  settins^  aside  the  iudsf- 
ment ;  and  as  a  general  rule  we  may  safely  assmne  that  these 
decisions  are  true  expositions  of  the  common  law,  by  which  our 
statute  requires  us  to  be  governed. 

Our  statute  of  usury  has  to  a  great  extent,  adopted  the  rule  of 
equity  above  referred  to,  diftering  only  in  this,  that  it  compels  the 
defendant  only  to  pay  the  principal  sum  loaned,  while  the  court  of 
chancery  would  in  general  compel  him  to  pay  the  principal  with 
legal  interest.  There  is  nothing  in  the  rigor  of  our  statute, 
although  slightly  diflfering  from  the  rule  of  chancery  courts,  which 
would  justify  us  in  saying  that  the  English  decisions  are  not  m 
conformity  to  the  common  law,  and  repudiate  them,  or  which 
should  even  create  a  reluctance  on  the  part  of  the  common  law 
courts,  to  exercise  the  same  discretion  in  this  as  in  other  cases. 
Even  if  the  English  decisions  were  the  other  way,  we  might  with 
great  propriety  say,  that  our  statute  is  so  much  more  lenient  than 
that  of  England,  that  it  would  justify  and  even  require  the  exer- 
cise of  a  more  liberal  discretion,  in  admitting  the  defense  of  usury, 
than  where  the  whole  debt  is  forfeited,  when  usury  is  established. 
We  may  however,  in  a  court  of  law,  exercise  a  fm'ther  equitable 
power  for  the .  security  of  the  creditor,  by  allowing  the  judgment 
to  stand,  till  after  the  question  of  usury  shall  have  been  tried,  and 
then  if  the  verdict  shall  require  it,  reduce,  or  set  it  aside  altogether. 
On  motions  of  this  kind,  this  power  rests  with  a  court  of  law. 
Lake  V.  Cook,  15  111.  R.  353. 

The  order  overruling  the  motion  will  be  reversed  and  the  cause 
remanded,  with  directions  to  allow  the  defendant  to  plead  to  the 
merits.  In  the  meantime,  the  judgment  will  be  continued  in  force, 
but  further  proceedings  on  it  will  be  stayed  till  the  final  determina- 
tion of  the  issue  to  be  formed. 

Judgment  reversed. 
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Henry  Keech,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 

ERROR  TO  PEORIA. 

Supervisors  in  the  matter  of  opening'  a  road,  when  they  dismiss  an  appeal  and 
adjourn,  without  any  intention  of  further  action,  cannot  resume  the  subject, 
unless  notice  of  the  time  and  place  of  a  future  meeting-  is  served  on  the  com- 
missioners of  highways,  and  on  the  three  petitioners  before  served.  Without 
these,  the  action  of  the  supervisors  is  void. 

When  a  road  is  located  on  a  dividing  line  between  townships,  the  commissioners 
of  the  towns  must  create  road  districts,  and  allot  the  expense,  etc.,  of  keeping 
up  the  road  among  the  disti-icts,  as  nearly  equal  as  possible,  giving  each  town 
an  equal  ntmiber  of  districts,  each  road  district  to  be  attached  to  the  town  in 
which  it  lies.  Without  such  an  allotment,  the  road  cannot  be  opened  ;  neither 
of  the  towns  having  power  to  act. 

This  was  an  indictment  found  by  the  grand  jury  of  Peoria 
county,  presenting  that  Henry  Keech,  on  7th  of  September,  1875 
built  a  fence  across  a  public  road  running  north  and  south  on  the 
east  line  of  township  ten  north,  range  seven  east  of  fourth  principal 
meridian,  commencing  at  north-east  corner  of  said  township,  and 
terminating  in  the  Prmceville  and  Mt.  Hawley  road  ;  said  fence 
being  on  south  half  of  north-east  quarter  of  section  twelve,  in  said 
township,  and  south  half  of  north-west  quarter  of  section  seven,  in 
township  ten  north,  range  eight  east  of  fourth  principal  meridian. 

Also  a  second  count,  presenting  that  said  Keech  continued  the 
said  obstruction  from  the  said  7th  September  until  the  finding  of 
said  indictment. 

A  plea  of  "  not  guilty  "  was  entered.  The  cause  was  tried  be- 
fore Po^vELL,  Judge,  and  a  jury.    Jury  found  a  verdict  of  "  guilty." 

Defendant  entered  a  motion  for  a  new  trial,  which  was  overruled. 

The  court  fined  Keech  one  dollar  and  costs,  and  ordered  road  to 
be  opened  by  sheriff. 

The  defendant  gave  in  evidence  an  original  order  from  the  files 
of  the  clerk's  office  of  the  town  of  Medina,  dated  January  25th, 
1853,  and  filed  the  26th  of  January,  1853,  signed  by  Wm.  W. 
Church,  supervisor  of  Jubilee,  George  J.  Stringer,  supervisor  of 
Richwoods,  and  Charles  Yocum,  supervisor  of  Milbrook,  dismissing 
the  said  appeal  taken  to  them  for  informality  in  the  same. 
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Defeudunt  then  produced  Charles  Yomm,  who,  being  sworn,  said, 
I  am  one  of  the  persons  to  whom  the  said  appeal  was  taken.  Was 
present  at  meeting  of  supervisors  on  25th  of  January,  when  apj>eal 
was  dismissed.  That  dismissal  was  intended  as  a  final  termination 
of  the  appeal,  and  supervisors  separated  with  no  intention  of  meet- 
ing again.  Three  or  four  weeks  afterward,  Harvey  Stillman  re- 
quested us  to  meet  at  his  house  and  take  further  action.  We  met 
and  adjourned  till  the  11th  of  April,  and  that  day,  no  one  being 
present  to  object,  laid  the  road.  I  was  served  with  notice  to  attend 
at  said  last  meeting.  Do  not  know  whether  any  steps  were  ever 
taken  to  open  the  road. 

Phmeas  Couch,  being  sworn,  said,  I  Avas  town  clerk  in  Medina 
in  1852  ;  delivered  all  road  papers  to  my  successor.  I  own  eighty 
acres  on  this  road,  in  Medina.  Ivino;  eiohtv  rods  on  the  road  one 
half  mile  south  of  its  north  end.  My  fences  are  on  the  town  line  ; 
my  east  imd  west  fences  were  built  before  the  road  was  laid  ;  north 
and  south  fence  built  since.  I  never  had  notice  to  removed  my 
fence ;  never  knew  of  any  person  in  Medina  being  so  notified.  The 
road  has  never  been  open  or  travelled  through  ;  town  of  Medina 
has  never  taken  any  steps  to  open  it,  to  my  knowledge. 

James  Mooney  said  :  I  was  highway  commissioner  of  Medina  in 
1854,  Never  knew  of  any  allotment  of  the  road  between  Radnor 
and  Medina.  Never  knew  of  the  road  behioj  traveled  throuo-h,  or 
any  attempt  to  open  it  on  part  of  Medina. 

Charles  B.  Pierce  said  :  I  was  highway  commissioner  of  Medina 
in  1852  and  1853,  and  signed  the  order  refusing  to  lay  this  road. 
No  steps  were  taken  during  said  years,  nor  since,  to  my  knowledge, 
to  open  said  road,  or  allot  the  same  between  Eaduor  and  Medina. 
There  was  when  the  road  was  made,  and  still  is,  two  and  a  half  or 
three  miles  of  fence  on  said  road  in  Medina.  Has  never  been  an 
open  road,  and  never  worked  by  authorities  of  Medina. 

Waller  Mooney  said :  I  am  towm  clerk  of  Medina ;  have  with 
me  all  the  records  and  papers  in  said  clerk's  office  relatmg  to  the 
road  in  question.  Witness  was  then  required  to  produce  all  of 
said  records  and  papers. 

Phineas  R.  Wilkinson  said :  I  am  town  clerk  of  Radnor  ;  and 

further  stated  same  as  last  witness,  and  produced  the  papers  and 

records  belonging  in  the  clerk's  office  of  Radnor. 
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The  People  then  produced  and  gave  in  evidence  from  the  clerk's 
office  of  Medina,  an  order  signed  bj^  William  W.  Church,  super- 
visor of  Jubilee,  and  Charles  Yocum,  supervisor  of  Milbrook,  dated 
April  11th,  1853,  reciting  a  dismissal  of  the  appeal  aforesaid  on  the 
25th  of  January,  1853,  and  that  upon  further  deliberation  they 
considered  the  reasons  for  said  dismissal  insufficient,  and  decided  to 
take  further  action  in  the  matter.  To  which  evidence  defendant 
objected. 

People  then  produced  and  gave  in  evidence  from  the  clerk's 
office  of  Radnor,  an  order  dated  the  25th  of  January,  1853,  signed 
by  Wm.  TV.  Church,  supervisor  of  Jubilee,  George  J.  Stringer, 
supervisor  of  Richwoods,  and  Charles  Yocum,  supervisor  of  Mil- 
brook,  dismissing  the  beforementioned  appeal,  and  also  an  order 
deciding  to  take  further  action  in  the  matter  of  the  appeal. 

People  then  produced  and  gave  in  evidence  from  the  clerk's 
office  of  Radnor,  a  notice  dated  Maich  21,  1853,  notifying  John 
Jackson  and  Ceorge  Harlan,  commissioners  of  highways  of  Radnor, 
of  the  aforesaid  meeting  of  supervisors  at  the  house  of  Harvey 
Stillman,  on  the  11th  of  April,  1853,  to  take  further  action  in  re- 
lation to  said  appeal,  signed  by  said  Stillman,  and  service  accepted 
by  said  Jackson  and  Harlan. 

On  part  of  the  people,  Harvey  Stillman  said  :  I  was  present  both 
when  super\dsor3  dismissed  the  appeal  and  laid  the  road.  High- 
way commissioners  of  Radner  were  present  at  the  meeting,  the  11th 
of  April,  1853.  Commissioners  of  Medina  not  present ;  one  per- 
son from  Medina,  Mr.  Yates,  and  several  from  Radnor,  were  pres- 
ent. There  were  fences  on  the  road  when  it  was  laid,  and  some  of 
them  are  there  yet. 

Yaies  being  sworn,  said  :  I  gave  the  notices  for  the  meeting  of 
supervisors  at  which  the  road  was  laid  ;  gave  notice  to  each  of  the 
commissioners  of  Medina,  but  to  no  other  person. 

George  Harlan  being  sworn,  said  :  I  was  highway  commissioner 
of  Radnor  in  1853  ;  had  notice  of  the  meeting  of  supervisors  at 
which  the  road  Avas  laid  ;  commissioners  of  Radnor  were  present ; 
do  not  know  that  any  person  from  Medina  was  present. 

On  part  of  the  defendant,  court  refused  to  instruct  the  jury  as 
follows  : 

2.  Roads  laid  out  on  the  line  of  two  towns,  must  be  divided  into 
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bectious  by  the  highway  commissioners  of  the  respective  towns, 
and  allotted  to  each  of  the  to^v^ls  respectively,  by  sections,  and  a 
record  of  such  allotment  filed  in  the  town  clerk's  office  of  the  said 
towns,  as  required  by  sections  238  and  239  of  the  township  organ- 
ization act.  And  when  the  road  is  so  allotted,  each  town  has  the 
right  to  open  and  keep  in  repair  the  sections  allotted  to  it,  and  no 
right  to  meddle  with  sections  not  allotted  to  it'. 

3.  The  allotment  mentioned  in  the  foregxjing  instruction  should 
be  made  after  the  road  is  laid  out  and  with  reference  to  it,  and  be 
recorded  as  the  statute  provides. 

4.  The  town  of  Radnor  had  no  right  to  open  or  remove  fences 
upon  any  part  of  the  road  in  controversy,  except  such  portion  of 
the  same  as  had  been  allotted  to  said  town  to  open  and  keep  in  re- 
pair, according  to  the  statute  in  such  case  provided. 

Plaintiflf  assigns  for  error  : 

The  court  permitted  imj)roper  evidence  to  go  to  the  jury  on  the 
part  of  the  People. 

Court  erred  in  refusing  proper  instructions  for  defendant. 

The  court  erred  in  refusing  to  set  aside  said  verdict. 

The  court  erred  in  overruling  said  motion  for  a  new  trial. 

The  court  erred  in  rendering  judgment  upon  said  verdict. 

Said  judgment  should  have  been  for  the  defendant  instead  of  the 
plaintiff. 

H.  B.  Hopkins,  for  Plaintiff  in  Error. 

H.  Gkove,  and  W.  Bushnell,  States  Attorney,  for  the  People. 

Walker,  J.  It  is  not  denied,  that  the  supervisors  to  whom  the 
appeal  was  taken,  had  of  their  first  meeting,  jurisdiction  to  hear 
and  determine  the  appeal.  But  it  is  urged,  that  when  they  met  at 
the  proper  time,  and  dismissed  the  appeal,  and  adjourned  without 
day,  their  jurisdiction  over  the  case  was  ended,  and  any  subsequent 
action  in  the  case  was  unauthorized  and  void.  The  9th  section, 
art.  24,  chapter,  "  Counties,"  (Scates'  Comp.  354),  provides  that 
(!vcry  appeal  from  an  order  of  the  commissioners  of  highways, 
shall  be  in  writing,  addressed  to  the  three  supervisors,  to  whom  the 
appeal  is  taken,  and  signed  by  the  party  appealing ;  that  it  shall 
state  the  grounds  of  the  appeal ;  and  that  the  appeal  shall  be  left 
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with  oue  of  the  three  supervisors,  by  the  person  appealing,  and 
that  such  person  shall  also  leave  a  notice  of  the  appeal,  with  each 
of  the  other  supervisors,  to  whom  the  appeal  is  taken.  The  tenth 
section  imposes  the  duty  upon  the  supervisors  to  whom  the  appeal 
is  taken,  as  soon  as  may  be  convenient,  after  the  expiration  of  thirty 
days  from  the  tune  of  filing  the  oi-der  in  the  office  of  the  town 
clerk,  to  fix  upon  a  time  and  place  to  consider  the  same.  The 
eleventh  section  requires  the  person  appealing  to  cause  a  notice  in 
writing,  of  the  time  and  place  so  agreed  upon  for  the  hearing  of 
the  appeal,  to  be  served  upon  the  commissioners  of  highways,  from 
whose  order  the  appeal  is  taken,  and  also  upon  at  least  three  of  the 
petitioners  for  the  road,  which  is  required  to  be  served  at  least 
eight  days  before  the  time  set  for  the  hearing  ;  and  likewise  pro- 
vides for  the  manner  of  serving  the  notices.  The  twelfth  section 
provides  the  mode  of  trying  the  appeal,  and  that  they  may  adjourn 
from  time  to  time,  as  it  may  become  necessary.  It  would  seem 
from  these  provisions,  that  the  legislature  had  guarded  the  rights 
of  the  parties  in  interest  with  scrupulous  care,  so  as  to  give  them 
such  a  notice  as  would  enal;)le  them  to  be  heard,  before  their  rights 
should  be  afiected  by  the  determination  of  the  appeal.  And  this 
is  so  eminently  just  and  reasonable,  that  it  cannot  be  supposed  the 
legislature  could  have  intended  otherwise.  It  is  one  of  the  great 
fundamental  principles  of  all  law,  that  a  party  whose  rights  are  to 
be  afiected,  by  judicial  determination,  or  by  the  action  of  special 
tribunals,  shall  have  a  notice  of  the  proceeding  and  an  opportunity 
of  being  heard.  When  the  commissioners  met  to  determine  this 
appeal,  their  right  to  act,  depended  upon  the  observance  of  the 
prelimmary  requirements  of  the  statute,  one  of  which  was,  the  ser- 
vice of  the  notices  to  the  persons  designated  by  the  statute.  "When 
they  made  their  order  dismissing  the  appeal,  and  adjourned  with- 
out a  further  intention  of  ao;ain  meetins:  for  the  consideration  of 
the  case,  the  proceeding  was  then  at  an  end.  They  could  not  at  a 
future  time  meet,  and  act  on  the  appeal,  unless  the  time  and  place 
of  meeting  were  again  agreed  upon,  and  the  notices  were  again 
served  on  the  commissioners  of  highways,  and  the  same  three  peti- 
tioners who  were  before  served.  When  they  met  and  acted  with- 
out the  service  of  such  notices,  it  was  precisely  as  if  they  had,  upon 
the  filing  of  the  appeal,  proceeded  without  agreeing  upon  a  time 
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for  the  hearing,  and  without  the  service  of  the  notices  required  by 
the  law.  At  this  second  meeting,  the  j^ersons  having  a  right  to 
such  notice  were  not  present,  had  not  received  a  notice,  and  were 
deprived  of  all  right  to  be  heard,  and  for  the  want  of  such  notices 
(hey  were  unauthorized  to  act,  and  the  order  then  made  was  in- 
operative and  void. 

The  twenty -first  section  of  the  same  article  provides,  that  when, 
a  I'oad  is  located  on  the  line  dividing  two  to\\Tis,  the  commissioners 
of  such  towns  shall  divide  it  into  two  or  more  road  districts,  in  a 
manner  that  shall  make  the  labor  and  expense  of  opening,  working 
and  keeping  it  in  repair  through  each  of  the  districts,  equal,  as  near 
as  may  be,  and  to  allot  an  equal  number  of  such  districts  to  each 
town.  The  twenty-second  section  declares  that  each  distiict  shall 
be  considered  as  wholly  belonging  to  the  town  to  which  it  shall  be 
allotted,  for  the  purpose  of  opening  and  improving  the  road,  and 
keeping  it  in  repair,  and  that  the  commissioners  shall  cause  such  high- 
way, and  the  partition  and  allotment  of  the  same,  to  be  recorded 
in  the  office  of  the  town  clerks  of  each  of  their  respective  towns. 

Under  these  provisions,  neither  of  the   counnissioners  of  high- 
ways, for  the  toAvn  of  Medina   or  Eadnor,  became  invested  with 
power  to  open  or  improve  any  portion  of  this  road,  until  the  allot- ' 
mcnt  required  by  the  statute  was  made.     It  is  such  allotment  that 
gives  the  right  to  the  commissioners  to  act.     It  is  that  division, 
which  gives  to  each  town  a  portion  of  the  road,  and,  until  that  is 
done,  the  road,  or  any  portion  of  it,  is  not  within  any  district  be- 
longing to  their  town,  and  is  not  under  their  control.     They  can] 
have  no  right  to  open  roads  in  other  towns,  or  roads  not  belonging 
to  their  own.     No  such  allotment  of  this  road  was  ever  made,  ant 
the  town  of  Radnor  consequently  had  no  right  to  give  the  notice  I 
requiring  the  opening  of  this  road,  nor  was  the  plaintiff  in  error 
bound  to  obey  it,  nor  did  he  subject  himself  to  a  prosecution  for 
refusing  to  open  a  road  having  no  existence,  or  for  replacing  his  fence 
at  the  place  the  road  was  alleged  to  have  been  obstructed.     The 
court  below  therefore  erred  hi  refusins:  to  sjive  the  second,  third 
and  fourth  instructions  asked  by  defendant  below. 

The  judgment  of  the  court  below  must  therefore  be  reversed  and 
t-he  cause  remanded. 

Judgment  reversed. 
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Joel  S.  Page,  Appellant,  v.  Francis  H.  Benson,  William  P. 
Moss,  John  L.  Beveridge,  Edmund  Aiken,  H.  S.  Munroe, 
Philo  Judson,  David  Vaughan,  William  A.  Bill,  C.  H. 
Fargo  and  A.  W.  Kellogg,  Appellees. 

appeal  from  cook  circuit  court. 

A.  judgment  creditor,  who  enters  satisfaction  of  his  judgment,  or  causes  an  exe- 
cution to  be  returned  satisfied,  authorizes  others  to  treat  the  property  of  the 
debtor  as  released  from  the  lien,  incident  to  the  judgment. 

This  was  a  biU  in  chancery,  filed  by  appellant  in  the  Cook  Cir- 
cuit Court. 

The  bill  in  substance,  states,  that  William  A.  Bill,  Charles  H. 
Fargo,  and  A.  W.  Kellogg,  at  the  November  terni  of  said  court, 
1856,  recovered  judgment  against  David  Vaughan,  for  $2,000  and 
costs  ;  that  on  the  17th  day  of  December,  1856,  said  Yaughan  ex- 
ecuted to  said  Bill,  Fargo  and  Kellogg,  a  chattel  mortgage  upon  a 
certain  building  in  Chicago,  to  secure  the  paj^ment  of  the  amount 
of  said  judgment,  which  was  acknowledged  and  recorded. 

That  on  April  14th,  1857,  Bill,  Fargo  and  Kellogg,  sued  out  a 
wi'it  of  ^.  fa.  on  said  judgment,  and  delivered  the  same  to  the 
sheriff. 

That  on  June  12th,  1857,  Vaughan  had  paid  said  judgment, 
except  about  $850  ;  that  on  that  daj^.  Bill,  Fargo  and  Kellogg  ap- 
plied to  complainant  to  advance  them  the  balance  due  on  said 
judgment  and  mortgage,  offering  in  consideration  therefor,  to  as- 
sign said  judgment  and  mortgage  to  complainant,  and  assuring  him 
that  the  judgment  and  mortgage  were  perfectly  good  and  secure. 
That  complainant  accepted  this  proposal,  paid  said  balance  due,  and 
received  an  assiimment  of  the  same  on  the  back  of  said  morto^a^e. 

That  said  judgment  was  not  assigned  on  the  judgment  docket  of 
said  court,  nor  was  the  assignment  of  the  mortgage  recorded. 
That  said  Bill,  Fargo  and  Kellogg,  and  their  attorney,  were  former 
acquaintances  of  his  in  Massachusetts,  and  he  relied  on  their  intelli- 
gence and  good  faith,  to  make  said  transaction  safe  ;  of  which  re. 
liance  they  were  well  aware.     But  on  the  27th  of  June,  1857,  the 
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said  Bill,  Fargo  and  Kellogg,  either  through  mistake  or  fraud,  gave 
direction  to  the  sheriff  having  said  writ  of  Ji.  fa.  to  return  the  same 
satisfied  ;  and  that  accordingly  said  writ  was  so  returned  ou^said 
day.  But  that  neither  said  Bill,  Fargo  and  Kellogg,  nor  this  com- 
plainant, have  received  any  payruent  or  satisfaction  of  said  judgment 
and  mortgage,  since  said  assignment ;  that  said  direction  was  given 
and  said  satisfaction  entered  mthout  the  knowledge  or  assent,  and 
against  the  will  of  complainant. 

That  the  premises  conveyed,  consisted  of  three  stores  in  the  base- 
ment, with  apartments  in  the  upper  stories  suitable  for  families. 
That  at  the  time  of  said  assignment  of  said  judgment  and  mortgage 
on  said  stores  and  apartments,  he,  the  said  Vaughan,  was  occupy- 
ing one  suit  of  apartments  with  his  family.  Complainant,  from  the 
time  of  said  assignment,  and  after,  was  permittmg  said  Vaughan, 
as  a  favor  to  him,  and  without  his  j^aying  rent,  and  upon  his  prom- 
ise to  pay  the  balance  of  said  judgment  and  mortgage  in  at  least 
six  months,  to  occupy  said  suit  of  apartments,  and  to  receive  the 
rents  of  stores  and  other  apartments,  as  he  well  might  permit,  ac- 
cording to  the  provisions  of  said  mortgage. 

That  on  or  about  July  21st,  1857,  one  F.  H.  Benson,  without 
the  knowledge  or  consent  of  complainant,  took  possession  of  said 
premises,  and  took  the  rents  until  October  8th,  1857,  when  he  made 
an  assignment,  to  said  Beveridge  and  Moss,  for  the  benefit  of  his 
creditors  ;  they  took  possession  and  collected  the  rents,  till  Decem- 
ber 10th,  1857,  when  they  sold  or  pretended  to  sell  the  premises  to 
said  Philo  Judson,  who  ostensibly  went  into  possession  and  is  tak- 
ing the  rents. 

That  before  said  sale  to  Judson,  and  while  said  assignees  were  in 
possession,  complainant  moved  the  said  court  to  have  the  return 
upon  said  writ  of  Ji.  fa.  and  the  record  amended  according  to  the 
fact,  and  showing  that  the  same  was  satisfied  in  part  only ;  that 
said  application  was  granted  on  affidavits  filed,  and  the  amendment 
made  on  the  28th  of  November,  1857,  showing  said  writ  to  be  sat- 
isfied in  part  only,  to  wit,  to  the  amount  of  $1,203.90. 

That  said  Benson  and  Aiken,  and  the  said  assignees,  and  Judson, 

pretend  that  in  March,    1857,    said  Vaughan   executed  to   said 

Aiken  a  mortgage  of  the  same  property,  conditioned  to  pay  a 

promissory  note  of  about  $2,100,  by  the  17th  day  of  July,  1857, 
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with  power  of  sale,  in  case  of  default ;  that  default  was  made,  and 
the  property  sold  under  said  power  of  sale,  to  said  Benson,  for 
about  $2,160. 

That  before  said  pretended  sale,  and  before  said  Benson  paid  the 
purchase  money,  said  Benson  and  Ailven,  and  one  Munroe,  as  agent 
of  both,  had  notice  that  said  mortsras^e  to  Bill,  Fargo  and  Kelloirc:, 
had  been  assigned  to  complamaut,  and  was  not  satisfied.  That 
said  Vaughan  was  present  at  time  of  assignment  and  concurred 
therem,  and  informed  said  Benson,  several  days  previous  to  said 
sale,  of  the  assignment  thereof  to  complainant,  and  that  the  amount 
due  on  complainant's  mortgage  and  judgment,  was  about  $850. 

That  about  the  time  of  said  pretended  sale,  said  Vaughan,  in  the 
presence  of  said  Benson,  and  before  any  consideration  had  been 
paid  by  said  Benson,  proposed  to  go  and  uiform  the  complahiaut 
in  reference  to  the  matter  of  said  sale,  with  a  view  to  make  arrange- 
ments for  raising  some  funds,  and  that  thereupon  said  Benson  re- 
quested said  Vaughan  not  to  go  near  complainant,  until  the  papers 
were  made  out.  That  the  arrangements  for  said  sale  were  con- 
ducted secretly,  and  the  parties  thereto  made  no  inquu'ies  of  com- 
plaint as  to  his  interest,  and  purposely  avoided  him,  with  a  view  to 
oain  an  undue  advautao-e  ;  that  the  sale  was  made  Avithout  the 
knowledge  of  complainant ;  that  said  Vaughan  was  and  is  insolv- 
ent, and  was  knowai  to  be  so  by  said  Benson  at  the  time  ;  that  said 
stores  and  tenements,  at  that  time,  would  rent  for  about  $160  per 
month  ;  that  said  Bill,  Fargo  and  Kellogg,  have  gone  out  of 
busmess,  are  unable  to  pay  their  debts,  and  insolvent. 

Prayer  is,  that  said  sale  under  the  Aiken  mortgage,  and  all  sub- 
sequent sales,  be  set  aside  and  annulled,  and  complainant  be  rein- 
stated in  his  rights  under  his  mortgage,  and  that  said  premises  be 
sold,  and  proceeds  appHed  in  satisfaction  of  complainant's  mortgage, 
and  for  general  rehef. 

Bill  taken  as  confessed,  as  against  Bill,  Fargo  and  Kellogg,  and 
Vaughan,  Munroe  and  AHicen. 

Benson,  Beveridge  and  Moss,  answered  as  follows : 

That  they  have  no  knowledge  of  the  judgment  of  Bill,  Fargo  and 
Kellogg,  against  said  Vaughan,  nor  of  the  said  chattel  mortgage  of 
Vaughan  to  Bill,  Fargo  and  Kellogg,  nor  of  transfer  of  said  judg 
ment  and  mortgage  to  complainant. 
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Denies  that  Vaughan  occupied  any  part  of  the  premises  with  per- 
mission of  comj)laiuaut ;  denies  that  Benson  took  possession  on  the 
25th  of  July,  1857. 

States  that  said  Aiken  took  possession  on  the  17th  of  July,  1857, 
when  the  indebtedness  secured  by  a  chattel  mortgage  made  by 
Vaughan  to  him,  became  due,  and  so  held  possession  under  said 
mortgage,  until  July  28th,  when  the  premises  were  sold  by  said 
Aiken,  by  his  attorney  and  agent,  said  Munroe,  to  said  Benson,  at 
public  auction,  under  said  mortgage,  according  to  its  terms  ;  that 
Benson  took  possession  by  virtue  of  said  purchase  at  said  sale,  and 
held  possession  until  his  assignment  to  Beveridge  and  Moss,  who 
held  possession  until  December  2nd,  1857,  when  they  sold  the  prem- 
ises to  said  Judson,  who  took  possession,  and  that  Judson  held  pos- 
session until  February  12th,  1858,  when  he  sold  the  same  to  one 
John  B.  King,  who  is  now  the  legal  and  equitable  owner  thereof. 

That  they  had  no  knowledge  of  the  pretended  rights  of  the 
complainant ;  deny  that  he,  or  Bill,  Fargo  and  Kellogg,  had  any 
rjohts  as  ao;ainst  the  mortsrao-e  of  said  Aiken  and  those  claimiuof 
under  him  ;  deny  all  fraud  or  irregularity  and  illegality  in  making 
sale  under  the  Aiken  mortgage  ;  states  that  Benson  paid  $2,213 
for  said  premises. 

Denies  that  said  Benson  had  any  knowledge  or  intimation  that 
said  complainant  had  any  interest  in  said  property  before  the  sale 
in  said  Aiken  morto:ao;e. 

They  say  that  they  had  no  intimation  or  suspicion  that  said 
judgment  had  been  assigned  to  said  complainant ;  that  said  Benson 
did  not  caution  said  Vaughan  not  to  go  to  said  complainant  for  any 
purpose,  nor  at  any  time,  nor  did  he  say  or  do  anything  to  that 
eiicct. 

States  that  Bill,  Fargo  and  Kellogg,  lost  their  lien,  if  any  they 
had  in  said  premises,  by  not  taking  possession  when  their  indebted- 
ness, secured  thereby,  became  due ;  that  said  mortgage  to  Aiken 
was  executed  March  17th,  1857,  and  duly  acknowledged  and 
recorded  on  the  20th  of  same  month  ;  that,  so  far  as  defendants 
were  informed,  the  records  of  Cook  county  showed  no  lien  on  said 
pj-emises  on  the  said  28  th  of  July,  the  day  of  said  sale. 

States  tliat  Vaughan  held  possession  of  the  lot  on  which  said 
building  was  situated,  by  a  lease  from  C.  Beers,  dated  May  1st, 
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1855,  and  running  five  years  ;  that  said  lease  was  sold  by  said 
Aiken,  at  the  same  time  and  place  as  the  sale  under  the  chattel 
mortgage,  and  for  the  same  consideration ;  that  such  sale  was 
necessary  in  order  to  convey  a  good  title  to  said  building. 

That  said  Vaughan,  to  make  a  perfect  transfer  of  all  his  interest 
therein,  assigned  a  lease  of  part  of  said  premises  to  said  Aiken, 
said  lease  being  given  by  Vaughan  to  Adler  &  Brother,  dated 
April  25th,  1857,  Also,  a  lease  of  another  part,  given  by  Vaughan 
to  M.  Tuck,  dated  May  1st,  1857  ;  the  first  running  to  May  1st, 
1858,  the  second  to  May  1st,  1859  ;  that  said  Aiken  held  posses- 
sion by  his  tenants,  by  virtue  of  last  mentioned  leases,  until  the 
sale,  July  28th,  1857,  when  said  leases  were  assigned  to  said 
Benson,  and  subsequently  to  Beveridge  and  Moss  and  Judsou  and 
King,  who  have  respectively  received  rents,  as  landlords  and 
owners  ;  insists  that  said  defendants'  rights  are  perfect,  as  against 
the  mortgage  of  Bill,  Fargo  and  Kellogg,  and  especially  since  the 
return  of  satisfaction  of  said  execution. 

States  that  said  Beveridge,  Moss  and  Benson,  for  the  purpose  of 
barring  any  claims  that  might  be  set  up,  requested  Vaughan  to 
execute  a  writing  certifying  said  sale  to  Benson,  and  that  said 
Vaughan  did  execute  and  deliver  to  them  such  an  instrument. 

The  answer  of  defendant  Judson  is  essentially  the  same  as  that 
of  the  other  defendants. 

The  court  below  dismissed  the  bill. 

Page  &  Hughes,  and  Gookins,  Thomas  &  Roberts,  for  Ap- 
pellant. 

G.  ScoviLLE,  for  Appellees. 

Catox,  C.  J.  Chattel  mortgage  of  a  building  on  leasehold  prop- 
erty, made  to  secure  the  amount  of  a  judgment  to  be  paid  m  two 
and  four  months  from  date  of  mortgage,  and  providing,  also,  that 
mortgagor,  might  remain  in  possession  for  two  years  after  the  date 
of  the  mortgage,  unless  the  mortgagee  should  sooner  take  posses- 
sion, on  condition  broken.  A  part  of  the  judgment  was  paid,  and 
the  mortgagees,  after  the  four  months  had  expired,  assigned  the 
mortgage  and  judgment  to   the   complainant,  who   did   not   take 
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possession,  nor  have  any  record  made  of  the  assignment.  After- 
wards the  morto-ao^ees  caused  an  execution  for  the  residue  to  be 
issued,  and  returned  satisfied.  Afterwards,  and  while  the  mortga- 
gor was  still  in  possession  he  executed  another  mortgage  on  the 
same  property,  under  which  the  second  mortgagee  took  possession, 
and  assigned  the  mortgage  and  delivered  possession  to  the  assignee, 
who  sold  the  property  under  the  second  mortgage.  On  the  appli- 
cation of  the  assig-nee  of  the  first  mortgage  and  the  judgment,  the 
court  set  aside  the  entry  of  satisfaction  of  the  judgment,  as  to  the 
residue  unpaid  at  the  time  of  the  assignment.  The  complainant 
filed  his  bill,  to  set  aside  the  sale  under  the  second  mortgage,  and 
to  postpone  it,  till  the  first  mortgage  was  paid,  which  bill  the  court 
below  dismissed. 

Two  questions  arise.  First,  was  the  neglect  to  take  possession 
after  the  expiration  of  the  four  months,  fraudulent  per  se,  as  to  the 
second  mortgagee.  And  second,  did  the  entry  of  satisfaction  by 
order  of  the  judgment  creditors,  after  the  assignment  which  was 
not  recorded,  release  the  property  from  the  first  mortgage,  as  to  the 
subsequent  mortgagee  ? 

Whatever  may  be  said  of  the  first  proposition,  of  the  last  we 
have  no  doubt.  The  secret  assignment  of  the  judgment  cannot 
be  allowed  to  entrap  innocent  parties.  All  who  were  not  charge- 
able with  notice  of  the  assignment  of  the  judgment,  were  justi- 
fied in  assuming  that  the  judgment  creditors  were  still  the  equitable 
owners  of  the  judgment  and  first  mortg  ge.  And  when  they 
entered  satisfaction  of  the  judgment  or  caused  the  execution  to  be 
returned  satisfied,  everybody  ignorant  of  the  assignment,  had  a 
right  to  buy  or  treat  the  property  as  released  from  the  first  mort- 
gage, which  was  given  to  secure  that  judgment.  Otherwise  the 
grossest  frauds  might  be  practiced  upon  the  innocent,  not  charge- 
able with  laches.  Suppose  the  judgment  debtor  had  paid  the 
judgment  to  the  judgment  creditor,  while  ignorant  of  the  assign- 
ment. Could  the  assignee  come  in  and  say,  that  the  payment  had 
been  made  Avithout  warrant  of  law,  or  that  the  judgment  had  been 
paid  by  property  at  a  high  price  ?  If  the  judgment  debtor  was 
authorized  to  treat  the  judgment  creditor  as  authorized  to  receive 
satisfaction  of  the  judgment,  all  others  had  a  right  to  presume  that 
he  was  authorized  to  enter  satisfaction  of  the  judgment,  and  causing 
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the  execution  to  be  retui-ned  satisfied  was  equivalent  to  entering 
satisfaction,  so, far  as  this  case  is  afiected. 

We  think  the  court  below  decreed  properly  in  dismissing  this 
bill,  and  the  decree  must  be  affii*med. 

Decree  affii^ied. 


Charles  Parker,  Appellant,  v.  William  F.  Palmer  et  al.y 

Appellees. 

appeal  from  MARSHALL. 

K  an  unanswered  demurrer  is  on  record,  and  the  party  filing  it  goes  to  trial  by 
consent,  it  vnR  not  be  cause  for  reversal  of  the  judgment. 

The  opinion  of  the  court  gives  all  the  material  facts  of  the  case. 
H.  M.  Wead,  and  S.  L.  Richmond,  for  Appellant 
S.  Ramsay,  and  H.  Grove,  for  Appellees. 

Caton,  C.  J.  The  declaration  in  this  case,  is  in  assumpsit.  1st 
and  2nd  counts  are  upon  promissory  notes,  made  by  the  plaintiff 
in  error  to  the  defendants  in  error.  The  declaration  also  contains 
the  common  money  counts. 

On  the  29th  day  of  January,  1858,  the  plaintiff  in  error  filed  his 
plea  of  non  assumpsit  to  the  whole  declaration,  and  he  also  filed, 
on  the  same  day,  a  plea  of  usury  to  the  1st  and  2nd  counts  of  tho 
declaration ;  and,  on  the  same  day,  the  defendants  m  error  filed 
their  general  demun-er  to  the  plea  of  usury,  to  which  there  was  no 
joinder. 

Afterwards,  on  the  12th  day  of  February,  1858,  the  parties  ap- 
peared in  com't,  and  waived  a  jury,  and  submitted  the  cause  to  the 
court  for  trial,  and  the  coui-t  fomid  the  issues  for  the  defendants  in 
error,  and  thereupon  rendered  a  judgment  in  favor  of  the  defend- 
ants in  error,  upon  the  notes  mentioned  in  the  declaration,  for  the 
smn  of  $392.40,  damages  and  costs. 
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The  defendant  below  now  complains,  that  the  coni't,  by  h.b'  own 
express  consent,  tried  the  cause  without  first  disposing  of  this  de- 
murrer. Had  there  been  a  joinder  in  demurrer,  we  are  sorry  to 
say  that  the  tenor  of  our  decisions  is  such,  that  we  should  be  obliged 
to  reverse  this  judgment  for  that  reason,  although  it  may  appear 
like  trifling  with  the  court  and  with  justice  for  the  party,  after 
having  expressly  consented  to  a  trial,  to  go  behind  it  and  raise  this 
objection.  We  do  not  propose  to  go  in  this  line  of  decisions,  one 
particle  beyond  the  point  to  which  the  decided  cases  lead  us.  Had 
the  court  decided  this  demurrer,  we  should  presume  a  joinder  was 
waived — as,  however,  the  attention  of  the  court  was  not  called  to 
the  demurrer,  and  the  defendant  never  answered  it,  we  must  pre- 
sume that  he  waived  his  pleas,  to  which  there  was  this  answer  on 
the  files,  to  which  he  did  not  think  it  proper  to  reply — thus  in  fact 
confessing  that  the  pleas  were  bad ; — were  obnoxious  to  the  de- 
murrer, which  he  could  not  or  would  not  answer.  Until  there  was 
an  issue  on  the  demurrer,  there  was  nothing  for  the  com-t  to  decide. 

The  judgment  must  be  affii'med. 

Judgment  affirmed. 


I 


Lorenzo  D.  Hamilton,  impleaded  with  Jefferson  L.  Dugger, 
Plaintiff  in  Error,  v.  Ed.  M.  Dewey,  Defendant  in  Error. 

ERROR  TO  COOK. 

Tlie  second  section  of  the  "  Practice  Act "  examined  and  construed. 

A  plea  in  abatement,  which  avers  that  a  cause  of  action  ai-ose  in  Logan  coimty, 
and  was  specitically  made  payable  there,  and  that  defendant  was  served,  in 
Logan  county,  vnVa.  a  process  issued  from  Cook  county,  and  that  a  co-defendant 
who  was  served  with  process  in  Cook,  also  resides  in  Logan  county,  is  not  ob- 
noxious to  a  demurrer. 

The  c;use  of  Kenny  v.  &ree)',  in  13  111.  R.,  the  case  of  Sempley  Anderson,  in  2  Gilm. 
R.,  the  case  of  Haddock  v.  Waterman,  11  111.  R.,  and  the  case  of  Linton  v.  An- 
glin,  12  111.  R.,  examined  and  approved. 

Tins  was  an  action  of  assumpsit,  brought  upon  a  promissory 
note,  dated  and  made  payable  at  Atlanta,  Logan  county,  IlUnois. 
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The  plaintiff  resides  in  Cook  county.     Hamilton  and  Dugger  were 
both  made  defendants. 

A  summons  issued  to  sheriff  of  Cook  county  for  both  defendants. 
Also  to  sheriff  of  Logan  county  for  both  defendants. 

Summons  to  Cook  county  returned,  served  on  Dugger,  in  Cook 
county.     Hamilton  not  found,  October  22nd,  1858. 

The  writ  to  Logan  county  returned,  served  on  Hamilton  in  Logan 
county,  November  8th,  1858  ;  also  a  copy  of  declaration  in  this 
case,  served  on  him  in  Logan  count}',  November  9th,  1858. 

Defendant  Hamilton  files  plea  in  abatement  as  follows  : 

And  the  said  Lorenzo  D.  Hamilton,  one  of  the  defendants  in  the 
above  entitled  cause,  comes  and  says,  that  this  court  ought  not  to 
have  or  take  further  cognizance  of  this  action  aforesaid,  because  he 
says  that  the  said  supposed  causes  of  action,  and  each  and  every 
one  of  them  arose  in  the  county  of  Logan,  in  the  State  of  Illinois, 
and  not  within  the  county  of  Cook  aforesaid,  and  were  specifically 
made  payable  at  Atlanta,  in  said  Logan  county,  and  not  in  the 
county  of  Cook  aforesaid,  and  that  he,  the  said  Hamilton,  resides 
in  said  Logan  comity,  and  not  within  said  Cook  county,  and  that 
piocess  was  served  m  this  cause  on  him,  the  said  Hamilton,  in  said 
county  of  Logan,  and  not  in  said  county  of  Cook ;  and  that  said 
Jefferson  L.  Dugger  is  also  a  resident  of  said  Logan  county,  and 
not  of  said  Cook  county,  and  that  process  in  this  cause  was  served 
on  Dugger,  in  said  Cook  county,  and  not  in  Logan  county  afore- 
said, where  he  resides,  and  this  the  said  defendant  Hamilton  is 
ready  to  verif}',  wherefore  he  prays  judgment,  whether  the  court 
can  or  will  take  fm-ther  cognizance  of  the  action  aforesaid. 

Sworn  to,  etc. 

Plaintiff  demurred  to  this  plea. 

The  court,  Manieere,  Judge,  sustained  demurrer,  and  ruled  de- 
fendant Hamilton  to  plead  over. 

No  further  plea  was  filed,  and  judgment  was  rendered  against 
both  defendants. 

And  Hamilton,  one  of  the  defendants,  assigns  for  error  : 

1st.  That  the  court  erred  in  sustaining  the  demurrer  to  defend- 
ant Hamilton's  plea. 

2nd.  That  the  court  erred  in  rendering  judgment  for  the  plain- 
tiff asrainst  defendant  Hamilton. 
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3rd.  That  the  court  erred  in  not  rendering  judgment  for  defend- 
ant Hamilton. 

SoAMMON  &  Fuller,  for  Plaintiff  in  Error. 

Smith  &  Dewey,  for  Defendant  in  Error. 

Caton,  C.  J,     In  the  case  of  Kenney  v.  Greer,  13  111.  R.  432, 
this  court  overruled  all  its  former  decisions  upon  a  question  of  prac- 
tice, or  rather  pleading,  and  upon  that  question  alone.     It  had  al- 
Avays  been  previously  held,  that  where  the  Circuit  Court  issued  its 
original  process,  beyond  its  own  territorial  jurisdiction,  the  juris- 
dictional facts  authorizing  the  emanation  of  such  process,  must  be 
stated  in  the  declaration,  upon  which  jurisdictional  facts,  the  de- 
fendant could  take  issue,  if  they  were  not  true.     In  Kenney's  case, 
the  rule  was  changed,  and  none  of  these  facts  were  required  to  be 
stated  in  the  declaration,  but  it  was  left  to  the  defendant  to  show, 
by  plea  in  abatement,  that  the  facts  as  they  existed,  did  not  give 
the  court  jurisdiction,  to  send  its  process  beyond  its  own  county. 
The  construction  of  the  statute  which  states,  when  the  court  may 
send  its  original  process  beyond  its  count}^,  and  when  not,  was  not 
disturbed  in  any  way.     That  statute  was  permitted  to  stand,  as  it 
had  been  previously  expounded  by  this  court.     In  this  case,  the 
pleadings  have  conformed  to  this  decision,  and  we  have  only  to  in- 
quire whether  the  facts  as  stated  in  this  plea,  had  they  previous  to 
that  decision  been  stated  in  the  declaration,  would  have  authorized 
the  sending  of  the  summons  from  Cook  to  Logan  county.     Upon 
this  question,  the  case  of  Semple  v.  Anderson,  2  Grilm.  R.  546,  is 
directly  in  point.     Or  rather  it  is  a  stronger  case  than  this,  for 
thei-e  it  was  held,  that  unless  it  affirmatively  appeared,  that  the  de- 
fendant who  was  served  with  the  process  in  the  county  where  it  wasj 
issued,  was  a  resident  of  that  county,  the  court  had  no  jurisdiction,  | 
while  here,  it  is  affirmatively  shown  that  he  was  not  a  resident  of 
that  county.    This  construction  of  the  statute  is  expressly  apf  roved 
in  Haddock  v.  Wateiman,  11  111.  R.  474,  where  an  attempt  was 
made  to  review  the  decisions  which  had  been  made  on  this  statute, 
with  some  attention.     In  the  case  of  Linton  v.  Anglin,  12  111.  R. 
284,  the  existing  facts  Avhich  authorized  the  Circuit  Court  of  Clark 
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county  to  issue  its  process  to  Coles  county  were,  that  the  cause  of 
action  arose  in  Clark  county,  and  that  the  plaintiff  there  resided. 
These  two  facts  gave  the  court  jurisdiction  to  issue  its  process  to  a 
foi'cign  county,  and  we  held  that  it  might  go  to  any  county  where 
the  defendant  might  be  found,  else  by  giving  to  the  word  resides 
its  strict  meaning,  a  non-resident  could  not  be  served  in  any  county 
in  the  State,  under  that  clause.  There  is  no  such  urgent  necessity 
of  interpolating  the  words  or  may  be  found,  after  the  word  resides^ 
where  it  occurs  in  the  portion  of  the  statute  now  under  considera- 
tion. We  are  inclined  to  adhere  to  the  construction  already  given 
to  this  statute,  as  to  the  facts  which  must  exist  to  authorize  the 
court  to  send  its  process  out  of  its  county,  and  are  of  opinion,  that 
the  demurrer  to  the  plea  in  abatement,  should  have  been  over- 
ruled. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  C.  Tiffany,  Plaintiff  in  Error,  v.  Jonathan  Spald- 
ing, Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Where  a  party  by  his  pleading,  brings  himself  -within  section  two,  of  chapter 
eighty  three,  of  the  Revised  Statutes,  whether  it  is  technically  to  the  writ  or  to 
the  jurisdiction,  the  suit  should  be  abated. 

This  was  an  action  of  assumpsit,  commenced  in  Cook  County 
Court  of  Common  Pleas. 

Summons  issued  to  sheriff  of  Lake  county,  and  returned  served 
by  said  sheriff,  on  19th  December,  1857. 

Defendant  filed  plea  in  abatement,  in  his  own  proper  person, 
alleging,  that  the  cause  of  action,  if  any  accrued  to  the  plaintiff, 
accrued  to  him  in  the  county  of  Lake,  etc.,  and  not  in  the  county 
of  Cook — that  the  cause  of  action  was  specifically  made  payable  in 
Lake — and  that  defendant  ^s  not  a  resident  of  Cook  county.     A 
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demurrer  to  this  plea  was  overruled.     Defendant  was  defaulted, 
and  a  judgment  was  rendered  against  him  for  $245.60,  and  costs. 

Ferry  &  "Williams,  and  H.  P.  Smith,  for  Plaintiff  in  Error. 

E.  Anthony,  for  Defendant  in  Error. 

B REESE,  J.  The  defendant,  by  his  plea  in  this  case,  brought 
himself  within  sec.  2,  chap.  83,  R.  S.  1845,  (Scates'  Comp.  241,) 
and  the  court  should  have  abated  the  suit.  It  shows  a  state  of 
facts  which  prevented  the  action  of  the  court.  It  can  be  in  practice, 
in  cases  hke  this  under  our  peculiar  statute,  a  matter  of  no  moment 
whether  such  plea  is  technically  to  the  writ  or  to  the  jurisdiction. 
The  facts  stated  in  it,  show  the  court  had  not  properly  acquired 
jurisdiction  of  the  case,  the  defendant  neither  residing  in  Cook,  nor 
the  cause  of  action  specifically  pa^^able  there,  nor  accruing  there. 
Under  the  state  of  facts  shown  b}^  the  plea,  the  Common  Pleas 
aad  no  right  to  render  judgment  against  the  defendant.  It  should 
have  overruled  the  demurrer  to  the  plea  and  abated  the  suit,  if  the 
plaintiff  did  not  wish  to  take  issue  on  the  part  of  the  plea  b}'  re- 
plying to  them.  On  failing  to  reply,  the  court  should  give  judg-« 
ment  against  the  plaintiff,  abating  the  suit.  The  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded,  with  instructions 
to  proceed  in  conformity  to  this  opinion. 

Judgment  reversed. 


Cyrus  P.  Bradley,    Appellant,  v.  Michael    Geiselman, 

Appellee. 

appeal  from  cook  county  court  of  common  pleas. 

Where  there  is  a  conflict  of  testimony,  and  the  jury  choose  to  discredit  a  witness, 

under  proper  instructions,  this  court  will  not  interfere. 
In  an  action  of  trespass  for  seizing  personal  property,  there  is  no  objection  to 

allowing  interest  on  the  value  of  the  goods  from  the  time  they  were  taken  from 

the  possession  of  the  plaintiff. 
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This  was  an  action  brought  by  Michael  Geisehnan,  in  the  month 
of  Januaiy,  1854,  in  the  Cook  County  Court  of  Common  Pleas, 
against  Cyrus  P.  Bradley,  for  an  alleged  trespass  in  seizing  certain 
personal  property,  on  or  about  the  13th  January,  1854. 

The  plaintiff  claimed  the  property  in  the  declaration  mentioned, 
by  a  sale  made  to  him  on  or  about  the  thirtieth  of  December,  A. 
D.  1853,  by  EKsha  W.  King  and  Henry  A.  Layton,  doing  business 
under  the  firm  of  H.  A.  Layton  &  Co.  The  defendant  pleaded 
the  general  issue,  and  two  special  pleas. 

1st.  That  three  several  executions  had  been  issued  uyton  the  24th 
day  of  October,  1853,  upon  three  several  judgments,  one  in  favor 
of  Harmon  &  Co.,  one  in  favor  of  Williams  &  Co.,  and  one  in  favor 
of  Walters  &  Co.,  against  William  J.  King,  which  executions  were 
severally  placed  in  his  hands,  he  then  being  sheriff  of  the  county  of 
Cook,  on  the  29th  day  of  October,  1853,  and  that  as  such  sheriff, 
and  in  obedience  to  the  command  of  said  executions,  he  did,  on 
the  13th  January,  1854,  seize,  take  and  carry  away  the  goods  and 
chattels  in  the  declaration  mentioned,  and  that  William  J.  King 
owned  and  had  an  interest  as  partner,  in  the  property  in  the  declara- 
tion mentioned,  and  that  the  same  was  suljject  to  said  executions, 
and  that  the  property  was  not  in  the  plaintiff,  etc. 

2nd.  That  the  property  in  the  declaration  mentioned,  was  seized 
under  and  by  virtue  of  the  executions  above  mentioned,  and  that 
on  the  29th  October,  1853,  when  the  executions  were  delivered  to 
him,  it  was  the  property  of  William  J.  King  and  Henry  A.  Layton, 
partners,  doing  business  under  the  name  of  H.  A.  Lajrton  &  Co., 
and  the  interest  of  William  J.  King  in  said  property,  was,  by  the 
delivery  of  said  executions  to  him  on  the  said  29th  October,  1853, 
made  subject  to  the  lien  of  said  executions,  and  to  sale  thereunder, 
and  the  property  was  not  in  the  plaintiff. 

To  these  pleas,  replications  were  filed,  denying  that  Bradley  was 
sheriff,  and  also  den^dng  that  the  property  belonged  to  W.  J.  King. 

The  case  was  tried  at  the  February  term  of  the  Cook  County 
Court  of  Common  Pleas,  1854,  and  the  jury  disagreed  and  were 
discharged.  It  was  afterwards  removed,  upon  the  petition  of  the 
plaintiff  (Geiselman),  to  Kane  county,  and  was  there  tried  before 
Isaac  G.  Wilson,  Judge,  and  a  jury,  at  the  May  term,  1855,  and 
a  judgment  rendered  in  favor  of  the  plaintiff  below,  for  nineteen 
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hundred  and  twelve  dollars   and   twenty-five   cents,  from   wWch 
judgment  defendant  appealed  to  this  court. 

The  case  having  been  reversed  and  remanded,  it  was  again  tried 
before  the  same  judge,  at  February  term,  1859,  and  verdict  ren- 
dered for  $2,495.  The  plaintiff  thereupon  entered  a  remittitur,  for 
the  sum  of  two  hundred  and  four  dollars  and  fifty-seven  cents,  and 
a  judgment  was  entered  for  the  sum  of  $2,290.43,  fi-om  which 
judgment  the  defendant  now  appeals. 

The  plaintiff  asked  the  court  to  give  the  jury  the  following 
instructions,  which  was  done  : 

1st.  If  the  jury  believe,  from  the  evidence,  that  ihe  plaintiff, 
Geiselman,  purchased  the  property  in  question  from  Henry  A. 
Lay  ton  and  Elisha  AV.  King,  in  good  fiiith,  and  paid  them  the  full 
price  and  value  thereof,  and  took  possession  of  the  same  ;  and  that 
at  the  time  of  the  sale  they  sold  the  same  as  their  own  property, 
and  Geiselman  purchased  said  property  from  them  as  their  prop- 
erty ;  and  that  afterwards,  whilst  said  property  was  yet  remaining 
in  Geiselman's  possession,  the  defendant  took  the  same  from  him 
upon  an  execution  against  William  J.  King,  then  the  burden  of 
proof  is  with  defendant  to  show  that  said  property  was  the  prop- 
erty of  William  J.  King,  and  not  the  property  of  Henry  A.  Lay- 
ton  and  Elisha  W.  King,  and  in  order  to  prove  this,  the  defendant 
must  show  by  competent  proof,  property  in  William  J.  King  ;  and 
if  the  jury  believe  that  the  defendant  has  failed  in  his  proof  of 
ownership  in  this  particular,  then  the  law  is  for  the  plaintiff,  and 
the  jury  must  find  for  him,  and  assess  his  damages  at  what  me 
property  was  worth,  at  the  time  the  same  was  so  taken  from  the 
plaintiff,  and  interest  on  the  same  £i-om  the  time  of  taldng,  until 
the  time  of  the  finding  by  the  jury  for  him. 

2nd.  If  you  believe,  from  the  evidence  m  this  cause,  that  the 
witness  William  White  has  intentionally  sworn  false  as  to  any 
material  fact  in  this  cause,  you  are  at  liberty  to  disregard  his 
evidence. 

If  the  jury  believe,  from  the  facts  and  circumstances  given  in 
evidence  in  this  cause,  that  the  positive  statements  SAvorn  to  by 
White  are  false,  you  are  not  bound  to  believe  said  statements  ;  and 
in  deciding  the  issue  in  this  cause,  the  jur}'  have  the  right  to  take 
into  consideration  the  conduct  of  said  White,  in  his  connection  with 
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the  transaction  of  the  sale  from  Laj'ton  &  Co.,  to  the  plaintiff,  in 
determining  the  credit  you  give  to  his  evidence. 

3rcL  If  the  jury  shall  believe,  from  the  evidence,  that  the 
plaintiff  acquired  a  good  and  valid  title  to  the  property  in  dispute, 
by  j)urchase  from  Layton  and  Elisha  W.  King,  and  that  the  same 
was  taken  by  the  defendant  as  charged,  then  the  plaintiff  is  entitled 
to  recover  the  full  value  of  the  property,  at  the  time  the  defendant 
levied  thereon,  with  interest  from  the  date  of  said  levy. 

4th.  If  the  jury  believe,  from  the  evidence,  that  William  J. 
King  was  the  agent  of  Elisha  W.  King,  to  conduct  for  said  Elisha 
^y.  King  the  saloon  business  in  the  city  of  Chicago,  and  that  the 
said  WiUiam  J.  King,  as  such  agent,  formed  a  copartnership 
between  said  Elisha  W.  King  and  Henry  A.  Layton,  under  the 
name  and  style  of  Henry  A.  Layton  &  Co.,  and  as  such  were 
openly  and  publicly  carrying  on  said  business,  then  the  law  is,  that 
the  said  finn  had  a  lawful  right  to  sell  and  dispose  of  their  partner- 
ship property,  and  if  the  jmy  are  satisfied,  from  the  evidence,  that 
Geiselman,  the  plaintiff,  purchased  for  good  consideration  the  part- 
nership property  of  said  firm  of  Henry  A.  Layton  &  Co.,  and 
took  possession  of  the  same,  he  thereby  acquired  a  good  title,  and 
was  the  owner  of  the  same,  and  the  jury  should  find  for  him,  and 
assess  his  damages. 

That  fraud  is  never  to  be  presumed  agauist  a  party,  but  must  be 
proven  by  the  person  alleging  the  same,  or  by  some  sufficient  proof 
in  the  case. 

The  defendant  asked  the  court  to  give  the  jury  the  following 
insti'uctions  : 

1st.  If  the  jury  shall  believe,  from  the  evidence,  that  after  the 
delivery  of  the  executions  to  the  sheriff  on  the  29th  day  of  Octo- 
ber, 1853,  William  J.  King  had  or  owned  any  interest  in  the  prop- 
erty levied  on  by  the  sheriff,  either  as  a  partner  with  Layton  or  in 
any  other  way,  then  the  interest  of  said  King  was  subject  to  the 
lien  of  the  executions  from  the  date  of  their  delivery  to  the  sheriff, 
and  the  defendant  had  a  right  to  take  possession  of  the  property, 
and  to  sell  the  interest  of  said  King  in  the  same,  under  said  execu- 
tions, and  no  sale  by  King  to  the  plaintiff  could  defeat  the  right  of 
the  sheriff  to  levy  and  sell,  and  the  plaintifl"  cannot  recover  for  said 
property. 
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2ad.  That  the  question  before  the  jury  in  this  case  is  the 
ownership  of  the  property  at  the  time  the  executions  were  placed 
in  the  hands  of  the  sheriff  of  Cook  county,  and  if  William  J. 
King  owned  the  property  levied  on,  or  had  an  interest  therem  as  a 
partner,  at  the  time  of  the  delivery  of  the  execution  to  the  sheriff, 
such  interest  was  subject  to  the  hen  of  said  executions,  and  to  a 
sale  under  the  same,  and  the  plaintiff  cannot  recover. 

3rd.  If  the  jury  shall  believe,  from  the  evidence,  that  Elisha  W. 
King  was  not  a  partner  in  the  firm  of  H.  A.  Layton  &  Co.,  at  the 
formation  thereof,  and  that  the  capital  stock  of  said  firm  was  paid 
in  by  William  J.  King,  or  l3y  him  and  Layton,  and  the  purchases 
of  goods  made  by  William  J.  King  in  his  own  name,  or  in  the  name 
of  H.  A.  Layton  &  Co.,  or  with  his  own,  or  with  his  and  Laytou's 
money,  or  upon  his  or  their  credit,  then  the  interest  of  said  Wilham 
J.  King  in  said  property  could  not  have  become  vested  in  Elisha 
W.  King,  if  any  such  man  ever  existed,  except  by  the  voluntary 
sonveyance  by  William  J.  King  to  him,  or  by  the  operation  of  law, 
and  no  power  of  attorney  executed  by  Elisha  W.  King  after  the 
investment  of  such  capital  stock,  or  the  purchase  of  the  goods  by 
William  J.  King  or  by  him  and  Layton,  could  have  affected  in 
any  manner  the  interest  of  William  J.  King  previously  acquired  in 
the  property. 

4th.  If  the  jury  shall  believe,  from  the  evidence,  that  Layton 
and  William  J.  King  entered  into  a  partnership  and  purchased 
property  and  did  business  together  as  partners,  in  the  month  of 
September,  1853,  and  continued  in  business  as  such  partners  up  to 
the  13th  day  of  October,  1853,  then  the  interest  of  said  partners 
in  said  property  could  not  be  affected  or  altered  by  any  power  of 
attorney  given  hy  Elisha  W.  King  to  WilHam  J.  King,  on  the  said 
13th  day  of  October,  1853. 

5th.  If  the  jury  shall  believe,  from  the  evidence,  that  the  only 
authority  William  J.  King  had,  to  act  for  Elisha  W.  King,  was  in 
the  event  of  the  said  Elisha  W.  Kino's  enterino-  and  emrao-injr  in 
the  business  of  keeping  an  eating  and  drinking  saloon,  in  Chicago, 
subsequent  to  the  13th  day  of  October,  1853,  and  that  before  the 
said  13th  day  of  October,  H.  A.  Layton  and  W.  J.  King  had  estab- 
lished and  were  keeping  an  eating  and  drinking  saloon  in  Chicago, 
such  power  of  attorney  did  not  give  any  authority  to  William  J 
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King  to  act  for  Elisha  W.  King,  in  regard  to  the  business  of  the 
saloon  owned  and  kept  by  H.  A.  Layton  and  William  J.  King, 
previous  to  that  date. 

Which  were  severally  given  by  the  com-t. 

Williams,  Woodbkidge  &  Grant,  for  Appellant. 

T.  L.  Dickey,  for  Appellee. 

Walker,  J.  It  is  insisted  that  this  judgment  should  be  reversed, 
because  the  finding  of  the  jury  is  manifestly  against  the  weight  of 
evidence.  While  the  evidence  is  perhaps,  not  of  that  positive  and 
clear  character,  which  would  relieve  the  case  of  doubt,  and  entirel}' 
satisfy  us  of  the  correctness  of  the  conclusions  at  which  the  jury 
have  arrived,  there  is  not  such  a  want  of  evidence  to  support  the 
verdict,  as  to  render  it  manifest,  that  it  is  wrong.  Defendant  ia  error 
was  found  in  the  possession  of  the  goods  when  the  levy  was  made, 
and  that  was  pnma  facie  evidence  of  ownership.  He  purchased  of 
Layton  and  EUsha  Kiug,  as  appears  by  the  bill  of  sale,  and  this 
should  have  been  rebutted  by  the  plaintiif  in  error,  to  entitle  him 
to  defeat  a  recovery.  The  only  evidence  tending  to  do  so,  was 
that  of  White,  and  the  uistruction  of  the  court,  left  it  to  the  jury 
to  determine,  whether  he  had  testified  falsely  to  any  material  fact 
in  the  case,  and  if  they  so  found,  directed  them  that  they  would  be 
at  liberty  to  disregard  his  entire  evidence.  And  that  in  determin 
ing  what  weight  his  evidence  was  entitled  to,  they  might  take  mto 
consideration  his  acts,  in  effecting  the  sale  of  this  property  to  de- 
fendant in  error.  These  uistructions  fairly  presented  the  law,  and 
the  jury  were  unquestionably  the  judges  of  his  credibihty,  and  if 
they  have  found  him  unworthy  of  belief,  it  was  clearly  within  their 
province,  and  we  have  no  right  to  give  to  his  evidence  more  weight 
than  they  have  done.  And  if  this  evidence  was  not  beheved  by 
them,  to  be  worthy  of  credit,  they  could  not  have  found  otherwise 
than  they  did.  Leave  his  evidence  out  of  consideration,  and  there 
was  an  abmidance  of  testimony,  to  warrant  their  finding  that  the 
property  belonged  to  defendant  in  error.  This  seems  to  have 
been  the  result  on  the  trial  of  this  case  before  two  different  juries, 
and  we  are  unable  to  say  that  it  would  probably  be  changed  h} 
submitting  it  to  a  third. 
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The  jury  by  their  verdict  seem  to  have  given  the  plainti^"  below 
the  invoice  price  of  the  goods,  with  interest.  But  there  was  two 
hundred  dollars  of  that  sum,  which  he  reserved  to  meet  the  increased 
rent  on  the  house,  which  does  not  appear  to  have  been  paid  by  him, 
and  should  not  have  been  allowed.  But  this  was  corrected,  by  the 
remittiter  of  that  sum  by  plaintiff  below,  before  judgment  was  ren- 
dered. And  if  interest  was  calculated  upon  the  sum  of  $1,800, 
which  he  paid,  from  the  time  of  the  seizure  of  the  goods  until  the 
trial,  it  will  be  found  to  exceed  the  amount  of  the  judgment.  There 
is  no  objection  to  allowing  interest  on  the  value  of  the  goods  from 
the  time  they  were  taken  from  his  possession.  And  in  the  conflict 
of  the  evidence  as  to  their  value,  it  was  for  the  jury  to  determine 
it,  and  having  done  so  it  should  not  be  disturbed. 

The  instructions  asked  and  given,  for  each  party,  presented  the 
law  plainly,  and  the  finding  of  the  jury  is  not  in  conflict  with  them, 
and  is  supported  by  the  evidence  in  the  case. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


John  A.  McNall,  Appellant,  v.  Abraham  Vehon,  Appellee. 

APPEAL  FROM  COOK. 

In  an  action  of  trespass,  a  plea  whicli  alleges  that  the  defendant,  as  agent  of  the 
plaintiffs  in  execution,  directed  the  marshal  to  levy  on  goods  in  the  hands  of 
another  than  the  defendant,  because  they  had  been  fraudulently  sold  to  him  by 
the  defendant,  is  good,  and  not  obnoxious  to  a  demurrer. 

This  was  an  action  of  trespass  brought  to  the  Cook  county  Cir- 
cuit  Court,  by  said  Abraham  Vehon  against  the  above  named 
John  A.  McNall. 

The  declaration  contains  three  counts. 

rirst  count  for  breaking  and  entering  the  plain ti3''s  messuage  and 
house  on  the  10th  day  of  September,  1857,  and  taidng  and  carry- 
ing  away  certain  goods  and  chattels  which  are  therein  described, 
and  consist  of  a  stock  of  cabinet  ware. 
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The  second  and  third  counts  of  said  declaration  were  as  follows, 
viz.  : 

And  also  for  that  the  said  defendant  on  the  day  and  year  aforesaid, 
with  force  and  arms,  to  wit,  at  the  county  aforesaid,  seized,  took 
and  carried  away,  certain  goods  and  chattels,  to  wit,  one  wagon, 
the  property  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  five  hundred  dollars,  then  found  and  being  in  the  posses- 
sion of  the  said  plaintiff,  and  converted  and  disposed  of  the  same 
to  his  own  use,  etc. 

And  also  for  that  the  said  defendant,  on  the  day  and  year  afore- 
said, with  force  and  anns,  etc.,  to  wit,  at  the  county  aforesaid, 
seized,  took  and  carried  away  divers  goods  and  chattels  of  the  said 
plaintiff,  of  the  like  number,  quantity,  quality,  description  and 
value,  as  the  said  goods  and  chattels  in  the  first  count  of  the  said 
declaration  mentioned,  then  and  there  being  found  and  being,  and 
converted  and  disposed  of  the  same  to  his  own  use,  and  other 
wrongs  to  the  said  plaintiff  then  and  there  did,  against  the  peace 
and  to  the  damage  of  the  said  plaintiff,  of  three  thousand  dol- 
lars, etc. 

To  the  said  counts  last  aforesaid,  the  defendant  pleaded  not 
guilty,  and  the  special  plea,  which  is  set  out  in  the  opinion  of  the 
court. 

To  this  plea  the  plaintiff  demurred,  and  for  cause  of  demurrer 
alleged  that  said  plea  amounted  to  the  general  issue. 

The  court  sustained  the  said  demurrer,  and  defendant  elected  to 
stand  by  his  plea. 

Judgment  was  rendered  for  plaintiff  against  defendant,  for 
twelve  hundred  and  eighteen  dollars  and  thii'ty-five  cents,  and 
defendant  appealed  to  this  court. 

The  decision  of  the  Circuit  Court  in  sustaining  the  demurrer  and 
in  giving  the  judgment,  are  assigned  for  error. 

ScATES,  McAllister  &  Jewett,  for  Appellant. 

GooKiNS,  TnoatAS  &  Roberts,  for  Appellee. 

Caton,  C.  J.  To  a  declaration  in  trespass,  de  bonis  aspai'tatis 
the  defendant  filed  a  special  plea,  as  follows  : 

"And  for  a  further  plea  in  this  behalf,  as  to  the  second  and  third 
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counts  in  said  declaration,  the  said  defendant  says  actio  non,  because 
he  says  that  before  the  time  of  the  committing  of  the  supposed  tres- 
passes in  the  said  declaration  mentioned,  to  wit,  in  the  July  term, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven, 
in  the  Circuit  Court  of  the  United  States  of  America,  in  and  for 
the  Northern  District  of  Illinois,  before  the  judges  thereof,  in  the 
city  of  Chicago,  in  said  district,  one  Michael  Gafihey  and  Patrick 
Gaffney,  by  the  consideration  and  judgment  of  the  said  court, 
recovered  against  one  Wolf  Vehon  the  sum  of  thirteen  hundred 
and  forty-two  dollars  and  fifty-five  cents,  which  in  and  by  the  said 
court  were  then  and  there  adjudged  to  the  said  Michael  and  Patrick 
Gafihey,  for  their  damages  which  they  had  sustained  by  reason  of 
the  non-performance  by  the  said  Wolf  Vehon  of  certain  promises 
and  undertaldngs  then  lately  made  by  the  said  Wolf  Vehon  to  the 
said  Michael  and  Patrick  Gafiiiey,  besides  the  sum  of  thirty-three 
dollars  and  forty-five  cents,  for  their  costs  and  charges  in  the  said 
suit,  whereof  the  said  defendant  in  the  said  suit  was  convicted,  as 
by  the  record  and  proceedings  thereof,  remainmg  in  the  said 
coiu-t  before  the  judges  thereof,  at  Chicago  aforesaid,  more  fully 
appears. 

"And  the  said  defendant  further  says,  that  the  said  judgment 
being  in  fuU  force,  and  the  said  damages  remaining  unpaid  and 
unsatisfied,  the  said  Michael  and  Patrick  Gafiiiey,  on,  to  wit, 
the  9th  day  of  September,  A.  D.  1857,  at  Chicago,  sued  out  and 
prosecuted  out  of  said  Circuit  Court  of  the  United  States  of 
America,  a  certain  writ  oi  fieri  facias  directed  to  the  marshal  of  the 
said,  northern  district  of  Illinois,  by  which  said  writ  the  said  marshal 
was  commanded  that  of  the  goods,  chattels,  lands  and  tenements  of 
of  the  said  Wolf  Vehon,  he  should  cause  to  be  levied  the  damages 
and  costs  aforesaid,  and  that  he  should  have  that  money  before  the 
said  judges  at  Chicago  aforesaid,  in  ninety  days  after  the  date  there- 
of, to  render  to  the  said  plaintifis  for  then-  damages  and  costs  afore- 
said, and  that  the  said  marshal  should  have  then  and  there  the  said 
writ,  which  said  writ,  afterwards  and  before  the  return  day  thereof, 
and  before  the  said  time  when,  etc.,  to  wit,  on  the  same  da}-  and 
year  aforesaid,  at  the  cit}^  of  Chicago  aforesaid,  was  delivered  to  the 
said  marshal,  to  be  executed  in  due  form  of  law.  And  the  said  de- 
feudaut  further  avers,  that  at  the  time  of  the  issuing  of  the  aforesaid , 
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writ  of  Jlen  facias,  as  aforesaid,  and  the  levying  of  the  same  as 
hereinafter  mentioned,  he  was  the  agent  of  the  said  Michael  and 
Patrick  GafFney,  in  respect  to  the  enforcement  and  collection  of  the 
said  judgment  so  recovered  as  aforesaid  by  them  against  the  said 
Wolf  Vehon,  and  as  such  was  authorized  and  commanded  to  direct 
the  levy  of  the  said  Jieri  facias  upon  the  property  of  him  the  said 
Wolf  Vehon. 

"And  the  said  defendant  further  avers,  that  afterwards  and  be 
fore  the  return  day  of  the  said  wiit  of  feii  facias,  to  wit,  on  the 
ninth  day  of  September,  A.  D.  1857,  the  said  goods  and  chattels 
in  the  said  counts  in  the  said  declaration  mentioned,  being  the  pro- 
perty of  the  said  Wolf  Vehon,  and  in  the  possession  of  the  said 
plaintiff,  to  wit,  at  the  city  of  Joliet,  in  the  county  of  Will,  in  the 
said  district,  and  as  the  property  of  the  said  Wolf  Vehon,  being 
then  and  there  liable  to  be  seized  and  taken  in  virtue  of  the  said 
writ  of  fej'i  facias,  the  said  defendant,  as  such  agent  of  the  said 
Michael  and  Patrick  Gaffney,  as  aforesaid,  then  and  there  directed 
the  said  marshal  to  levy  upon  the  said  goods  and  chattels,  in  the 
said  counts  mentioned,  so  as  aforesaid  in  the'  possession  of  the  said 
plaintiff,  and  which  had  before  then  been  fraudulently  sold  to  him 
by  said  Wolf  Vehon  to  keep  the  same  from  said  Gaffney 's  judg- 
ment and  execution  aforesaid,  and  being  so  kept  and  possessed,  and 
the  said  marshal  then  and  there  having  the  said  writ  of feri facias, 
so  issued  and  delivered  to  him  as  aforesaid,  and  before  the  return 
day  thereof,  did,  on,  to  wit,  the  day  and  year  in  the  said  declaration 
mentioned,  by  virtue  of  the  said  writ,  and  the  directions  of  the  said 
defendant,  as  such  agent  as  aforesaid,  seize  and  take  the  said  goods 
and  chattels  in  the  said  counts  mentioned,  as  he  lawfully  might, 
which  are  the  said  several  supposed  trespasses  whereof  the  said 
plaintiff  hath  above  thereof  complained  against  liim  the  said  defend- 
ant, and  this  he  is  ready  to  verify.     Wherefore,"  etc. 

To  this  plea  the  plaintiff  demurred,  and  for  cause  of  demurrer 
alleged  that  said  plea  amounted  to  the  general  issue.  The  court 
sustained  the  said  demurrer,  and  defendant  elected  to  stand  by  his 
plea. 

The  plea,  we  think,  was  good.  It  admitted  a  color  of  right  in 
the  plaintiff.  It  admitted  that  the  title  was  in  him  as  against  the 
defendant  in  the  execution,  and   even  as  to  all  the  world,  except 
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creditors  of  Wolf  Velion.  lu  order  to  defeat  the  title  which  the 
plaintiff  had  acquired  by  his  purchase,  it  was  necessary  to  show 
that  the  defendant  was  an  agent  of  a  creditor,  and  clothed  with  his 
authority,  as  to  whom  the  sale  was  fraudulent  and  void,  he  had  di- 
rected the  goods  to  be  seized.  It  was  the  right  of  the  plaintiff  to 
have  these  facts  set  forth  in  a  special  plea.  Had  the  defendant 
allowed  him  to  go  to  trial  on  the  general  issue,  without  apprising 
him  of  the  special  facts,  by  which  alone  his  title  could  be  defeated, 
he  might  well  have  supposed,  that  he  had  only  to  show  a  good  title 
generally,  and  he  need  not  have  prepared  himself  to  sustain  the 
bona  fides  of  his  pm-chase,  as  to  creditors.  The  plea  was  good,  and 
the  demurrer  should  have  been  overruled. 

The  judgment  must  be  reversed  and  cause  remanded,  and  the 
plaintiff  permitted  to  reply. 

Judgment  reversed. 


Mary  Doyle  et  al.,  and  Thomas  Lewis,  Administrator  of  the 
estate  of  Maurice  Doyle,  deceased,  Plaintiffs  in  Error,  v. 
Patrick  Murphy  and  Wife,  Defendants  in  Error. 

ERROR  TO  will. 

Courts  of  equity  will  not  assume  jurisdiction  to  establish  a  trust  in  eveiy  case 
where  confidence  has  been  reposed  or  a  credit  given. 

Money  delivered  to  a  person  to  pay  debts,  which  he  converts  to  his  own  use,  does 
not  enable  the  heirs  of  the  party  who  reposed  confidence,  to  convert  it  into  a 
trust  fund. 

If  a  party  abstracts  securities  not  entrusted  to  him,  and  substitutes  forged  securi- 
ties in  their  place,  this  does  not  create  the  I'elation  of  trustee,  and  cestui  qiie 
trust. 

"Where  a  testator,  bequeaths  a  debt  due  him,  to  a  legatee,  the  legatee  cannot  resort 
to  a  court  of  equity  for  its  recovery. 

Bills  for  the  marshaling  of  assets  are  only  entertained  in  cases  where  various  cre- 
ditors claim  equitable  liens,  in  priority  of  others.  As  where  one  creditor  may 
resort  to  two  funds,  and  another  to  but  one. 

This  bill  of  complaint  sets  forth  :  That  Houora  Teresa  Murphy, 
wife  of  said  Patrick,  is  the  daughter  of  one  Catherine  Byrne  (de- 
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ceased),  late  of  the  toAvn  of  Borris,  in  the  county  of  Carlo w,  in 
Ireland  ;  that  Patrick  and  Honora  were  married  in  Ireland,  in  No- 
vember, 1850,  and  shortly  after  removed  to  the  United  States, 
where  they  arrived  in  the  fall  of  1851  ;  that  the  said  Catherine 
Byrne  died  in  1849,  leaving  a  will,  which  after  her  death  was  duly 
proved  and  admitted  to  record  in  the  proper  court  in  Ireland,  in 
and  by  which  will  Honora  was  made  executrix  and  sole  legatee  of 
the  entire  property,  freehold,  chattel,  personal  or  real,  and  of  every 
other  description  whatsover,  of  which  Catherine  died  seized  or  pos- 
sessed, subject  to  the  payment  of  the  debts  of  Catherine  and  of 
fifty  pounds,  sterling,  to  Patrick  Byrne,  brother  of  Honora  Teresa. 
That  some  time  in  the  year  1831,  Catherine  Byrne  placed  in  a  safe 
belonging  to  her,  and  which  she  put  into  the  possession  of  Maurice 
Doyle,  who  was  then  living  in  Dublin,  certain  bank  debentures,  the 
property  of  said  Catherine,  and  which  were  of  the  value  of  one 
thousand  pounds,  sterling — that  the  safe  and  bank  debentures 
therein,  were  placed  in  the  care  and  possession  of  said  Maurice,  at 
Dubhn,  for  safe  keeping  ;  that  Catherine  locked  the  safe  and  kept 
the  key  thereof  in  her  own  possession  ;  that  the  safe,  with  the  said 
bank  debentures,  remained  in  the  possession  of  the  said  Maurice, 
until  some  time  in  the  latter  part  of  the  year  1834,  when  Maurice, 
by  means  of  false  keys,  abstracted  and  took  from  said  safe  said 
bank  debentures  and  sold  the  same,  and  converted  the  proceeds 
thereof  to  his  OAvn  use,  and  placed  in  said  safe,  false  and  forged 
bank  debentures,  of  like  tenor,  date  and  amount,  with  said  real 
bank  debentures,  with  the  intention  and  design  of  cheating  said 
Catherine  out  of  the  value  thereof,  and  that  they  were  then  of  the 
value  of  four  thousand  eight  hundred  and  forty  dollars.  That 
from  the  year  1831  to  the  year  1834,  Catherine  was  engaged  in 
the  mercantile  business,  in  the  said  town  of  Borris,  and  was  accus- 
tomed to  purchase  goods,  mostly  in  the  city  of  Dublin,  and  that 
she  was  accustomed  to  place  money  in  the  hands  of  Maurice  Doyle, 
at  different  times,  amounting,  in  all,  to  the  sum  of  six  hundred  and 
forty  or  fifty  pounds,  sterhng,  for  the  purpose  of  paying  for  goods 
which  she  had  bought  of  divers  persons  in  Dubhn  ;  and  that  when 
she  placed  said  moneys  in  his  hands,  she  also  placed  in  his  hands 
the  difierent  invoices  of  goods  she  had  purchased  in  Dublin,  and 
for  the  payment  of  which  she  placed  the  moneys  in  his  hands  ;  that 
37 
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said  Maurice  forged  receipts  to  the  said  several  invoices  or  bills  of 
goods,  to  the  full  amount  of  the  moneys  placed  in  his  hands,  and 
sent  the  said  invoices,  with  the  receipts  forged  thereon,  to  said 
Catherine,  showing,  apparently,  that  the  same  had  been  paid,  and 
converted  to  his  own  use  said  moneys,  amounting,  in  the  currency 
of  the  United  States,  to  the  sum  of  $3,097.60,  or  .$3,146,  which  he 
never  afterwards  paid  to  Catherine.  That  in  the  month  of  Decem- 
ber, 1834,  Maurice  Doyle  absconded,  and  left  Ireland  for  parts 
nnknoT\m,  taking  mth  him  the  money  of  said  Catherme,  aud  that 
neither  said  Patrick,  nor  Honora,  knew  of  the  whereabouts  of  said 
Maurice,  until  some  time  after  their  arrival  in  the  United  States, 
they  learned  that  he  had,  for  a  number  of  years,  been  residing  at 
Springfield,  in  Illinois,  and  had  for  a  number  of  years  been  engaged 
in  business  at  that  place.  That  some  time  in  the  month  of  June, 
1851,  Maurice  Doyle,  while  returning  from  Europe  to  America, 
died,  intestate,  leaving  a  large  amount  of  property  at  Springfield 
aforesaid,  and  leaving  the  said  Mary  Doyle  his  widow,  and  the  said 
Henry  Doyle,  Ambrose  Charles  Doyle,  Frederick  Doyle  and  Mar- 
garet Helen  Doyle,  his  children  and  heirs  at  law.  That  some  time 
after  the  death  of  said  Maurice,  Thomas  Lewis  was  appointed  by 
the  County  Court  of  Sangamon  county,  administrator  of  the  estate 
of  said  Maurice,  aud  took  upon  himself  the  administration  of  said 
estate,  and  that  he  has  a  large  amount  of  assets  of  said  estate  in  liis 
hands. 

And  prayed  that  said  Thomas  Lewis,  and  above  named  widow 
and  heirs  at  law  of  Maurice  Doyle,  be  made  defendants,  the  answer 
of  each  of  them  under  oath  being  waived  ;  and  that  said  Thomas 
Lewis  be  required  to  answer  specifically,  whether  or  not,  he  has 
been  appointed  administrator  of  said  estates,  and  taken  upon  himself 
the  administration  of  said  estate  ;  and  that  he  be  required  to  file  a 
copy  of  his  letters  of  administration,  in  this  suit ;  and  that  he  an- 
swer and  set  forth  particularly  and  specifically,  all  and  singular, 
the  goods,  chattels,  lands,  tenements,  moneys,  credits,  and  other 
things  of  value  which  have  come  to  his  hands  and  possession  or 
control,  or  which  have  come  to  his  knowledo-e,  belon2;iuo;  to  said 
estate,  and  the  value  thereof,  and  what  has  been  done  with  the 
8amc,  and  how  much  he  has  in  his  hands  and  control,  and  what  it 
consists  of,  and  that  he  be  decreed  to  pay  to  complainants  the  full  i 
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amount  of  the  value  aud  proceeds  of  said  bank  debentures,  and  the 
amount  of  the  moneys  received  by  said  Maurice,  to  pay  said  in- 
voices, or  bills  of  goods,  together  with  interest  thereon  to  the  time 
of  making  said  decree,  or  in  case  said  assets  are  not  sufficient,  then 
that  he  pay  the  whole  of  said  assets  to  complainants  ;  aud  that  the 
other  of  the  defendants  be  decreed  to  be  barred  and  precluded  from 
recovering  anj^thing  belonging  to  said  estate,  until  the  claim  of 
complainants  shall  be  fully  paid  and  satisfied. 

Bill  sworn  to  by  Honora  Teresa  Murphy. 

There  was  a  demurrer  to  the  bill,  to  which  there  was  a  joinder, 
both  of  which  were  withdrawn. 

Thomas  Lewis,  administrator,  filed  his  answer ;  and  says  that 
the  several  allegations  contained  in  the  bill  of  complaint,  respecting 
the  said  bank  debentures,  and  the  conversion  thereof  by  Maurice 
Doyle,  may  be  true,  but  he  will  neither  admit  nor  deny  the  same, 
and  calls  for  proof.  Admits  the  decease  of  Doyle,  and  the  issuing 
of  the  letters  of  administration  to  himself,  as  charged  in  the  bill, 
and  that  he  has,  as  assets  belonging  to  the  estate  of  said  Doyle,  in 
money,  $7,036.10,  notes  and  claims  in  favor  of  said  estate,  $4,498.45 
— in  all,  amounting  to  $11,534.55. 

Replication  to  answer  of  Lewis  was  filed. 

The  bill  was  taken  as  confessed  by  all  of  the  defendants,  except 
defendant  Le"\ds. 

Proof  of  publication  of  notice,  as  to  defendant  Doyle,  was  filed. 

The  deposition  of  Honora  Teresa  Murphy,  said  defendant,  Lewis, 
by  his  counsel,  couseutiug  thereto,  was  taken,  touching  the  truth 
of  the  allegations  contained  in  the  bUl  of  complaint,  by  a  master, 
who  was  ordered  to  compute  and  report  as  to  the  amount,  if  any- 
thing, due  and  owing  to  said  complainants,  in  manner  and  form 
alleged  in  said  bill  of  complaint,  and  that  he  make  such  report  in 
the  premises  with  all  convenient  speed. 

The  master's  report  finds  as  follows  : 

That  it  appears  from  the  deposition  taken  before  me  in  this  cause, 
that  one  Catherine  Bj'rne,  in  her  lifetime,  and  some  time  in  the 
year  1832,  deposited  for  safe  keeping,  an  iron  safe,  containing  bank 
debentures  to  the  amount  of  £1,000,  English  sterling,  with  one 
Maurice  Doyle,  he  then  living  and  doing  business  in  Dublin,  Ire- 
land, but  since  deceased  ;  that  the  said  Doyle  continued  to  hav^e 
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possession  of  said  safe  until  the  fall  of  1834.  That  said  Catherine 
Byrne  was  then  residing  and  engaged  in  the  mercantile  business,  at 
Borris,  in  the  county  of  Carlow,  Ireland,  about  fifty  two  miles  from 
Dublin  ;  and  that  she  continued  to  reside  there  up  to  the  time  of 
her  death.  It  further  appears,  that  the  said  Catherine  was  in  the 
habit  of  sending  to  said  Doyle  sums  of  money,  up  to  as  late  as  the 
latter  part  of  the  year  1834,  to  pay  her  merchants  and  creditors  in 
DubMu  ;  and  it  further  appears,  that  said  Maurice  Doyle  extracted 
said  debentures  from  said  safe,  by  means  of  a  false  key,  and  that 
he  sold  and  appropriated  the  proceeds  to  his  own  use  ;  and  that  he 
placed  in  said  safe,  instead  of  said  debentures,  forged  ones,  purport- 
ing to  be  of  an  equal  amount  and  similar  in  every  respect  to  the 
genuine  ones.  And  further,  that  he  appropriated  several  sums  of 
money  to  his  own  use,  so  sent  to  him  by  said  Catherine  to  pay  her 
debts,  as  aforesaid,  and  that  he  forged  recei^Dts,  and  vouchers  and 
returned  them  to  her  as  having  faithfully  paid  said  sums  according 
to  her  directions.  That  the  several  sums  proved  thus  to  have  been  ob- 
tained, amounted  to  the  sum  of  X605  10s.  sterling,  English  currency  ; 
and  that  some  time  in  the  year  1834,  she  loaned  said  Doyle  <£40,  same 
currency  ;  and  further,  that  in  December,  1834,  said  Doyle  left 
Ireland,  without  the  knowledge  of  said  Catherine,  until  after  he 
had  gone,  and  without  refunding  any  of  said  funds  to  said  Catherine. 
That  the  aggregate  of  all  the  sums  of  money  which  the  said 
Maurice  Doyle,  in  his  lifetime,  obtained  from  the  said  Catherine 
Byrne,  in  the  manner  aforesaid,  was  XI, 645  10s.  sterling,  English 
currency  ;  that  the  value  thereof  in  United  States  currency  was 
$7,964.22;  that  the  interest  thereon  since  the  15th  day  of  No- 
vember, 1834,  to  the  present  time,  at  six  per  cent,  per  annum, 
amounts  to  $9,318.26  ;  that  the  whole  sum  now  due  from  the  estate 
of  Maurice  Doyle,  deceased,  to  the  complainants,  in  the  manner 
above  set  forth,  is  the  sum  of  $17,282.48.  It  further  appears,  from 
the  answer  of  Thomas  Lewis,  administrator  of  the  estate  of  Maurice 
Doyle,  deceased,  that  there  is  now  in  the  hands  of  said  administra- 
tor, jis  assets  of  the  estate  of  Maurice  Doyle,  deceased,  the  sum  of 
seven  thousand  and  thirty-six  and  ten  one-himdredths  dollars,  after 
deducting  the  amount  of  all  the  claims  heretofore  allowed  and 
proved  up  against  the  said  estate  ;  that  the  amount  of  assets,  in- 
cluding claims  and  demands,  belonging  to  said  estate  in  the  Iiandsi 
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of  said  administrator,  is  eleven  thousand  four  huudi'ed  and  thii'tj- 
four  and  fiftj^-five  oue-hundredths  dollars. 

There  was  an  order  confirming  said  report,  and  a  decree  :  That 
complainants  have  judgment  against  said  Thomas  Lewis,  as  admin- 
istrator of  said  estate,  for  the  sum  of  seventeen  thousand  tAvo  hun- 
dred and  eighty-two  dollars  and  forty-eight  cents,  and  that  said 
defendant  pay  the  same  in  due  course  of  administration ;  and  that 
the  other  of  the  defendants,  and  each  of  them,  be  foreclosed  and 
barred  from  having  or  recovermg  any  of  the  assets  belonging  to 
said  estate,  until  such  time  as  said  sum  of  seventeen  thousand  two 
hundred  and  eighty-two  dollars  and  forty-eight  cents,  and  the  costs 
of  suit  in  this  cause,  be  fully  paid  and  satisfied  to  said  complainants. 

The  followino;  errors  were  assio-ued  : 

1st.  It  appears  from  said  bill  of  complaint  that  the  defendants 
therein,  Mary  Doyle,  Hemy  Dojde,  Ambrose  Charles  Doyle, 
Frederick  Do3'le  and  Margaret  Helen  Doyle,  were  not,  at  the  time 
of  the  commencement  of  said  suit,  nor  were  either  or  any  of  them, 
residents  in,  or  citizens  of  the  State  of  Illinois  ;  but  that  they,  each 
and  all  of  them,  resided  in  Ireland,  in  the  Kingdom  of  Great 
Britain  and  Ireland ;  and  the  other  and  remaining  defendant,  the 
said  Thomas  Lewis,  resided,  at  the  time  of  the  commencement  of 
said  suit,  m  the  county  of  Sangamon,  in  the  State  of  Illinois,  and 
not  in  the  count}^  of  Will ;  and  said  suit  should  have  been  insti- 
tuted in  the  county  of  Sangamon,  as  required  by  the  statute  m 
such  cases,  and  the  said  Circuit  Court  of  Will  county  had  no  jmns- 
diction  thereof. 

2nd.  That  it  does  not  appear  from  the  bill  of  complaint  filed  in 
said  cause,  nor  from  the  record  and  proceedings  therein,  that  any 
letters  testamentary  or  of  administration  to  administer  upon  the 
estate  of  the  said  Catherine  Byrne,  deceased,  were  ever  issued  by 
any  court  of  this  State,  or  even  by  any  court  of  any  foreign  State 
or  jurisdiction,  to  the  said  Honora  Teresa  Murphy,  or  to  the  said 
Patrick  jNIurphy. 

3rd.  The  said  complahiants  have  not  by  their  said  bill  of  com- 
plaint, made  such  a  case  as  entitles  them,  in  a  court  of  equity,  to 
any  discovery  from  the  defendants  therein,  or  any  of  them,  or  any 
relief  against  them.  Nor  does  the  said  bill  of  complaint  contain 
any  matter  of  equity  whereon  said  Will  county  Circuit  Court  could 
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groiiud  any  decree,  or  give  said  complainants  any  relief  or  assist- 
ance as  against  said  defendants. 

4th.  Tlie  said  Circuit  Court  of  Will  county,  erred  in  entering 
the  order  aforesaid  in  said  cause,  that  said  bill  of  complaint  be  taken 
as  confessed  by  the  said  defendants,  Mary  Doyle,  Ambrose  Charles 
Doyle,  Henry  Doyle,  Frederick  Doyle,  and  Margaret  Helen  Doyle. 

5th.  The  said  court  erred,  in  directing  the  order  aforesaid,  that 
the  deposition  of  said  Honora  Teresa  Murphy,  one  of  the  complain- 
ants, be  taken  in  said  cause,  and  receiving  the  deposition  of  said 
Honora  Teresa  when  taken,  as  evidence  in  said  cause. 

6th.  The  said  court  also  erred  m  approving  and  confirming  the 
report  of  the  master  in  chancery,  made  in  said  cause,  and  by  its 
judgment  and  decree  thereon,  awarding  and  giving  judgment  in 
favor  of  said  complainants,  and  against  said  defendant,  Thomas 
Lewis,  as  administrator  of  said  estate  of  said  Maurice  Doyle,  for 
the  sum  of  seventeen  thousand  two  hundred  and  eighty-two  dol- 
lars and  forty-eight  cents,  and  costs  of  suit,  and  directing  the  same 
to  be  paid  in  due  course  of  administration  of  the  afiiiirs  of  said 
estate,  and  adjudging  and  decreeing  that  said  defendants,  the  said 
Mary  Dojde,  Ambrose  Charles  Doyle,  Henry  Doyle,  Frederick 
Doyle  and  Margaret  Helen  Doyle,  be  barred  and  foreclosed  from 
having  and  receiving  any  portion  of  the  moneys,  goods,  chattels, 
rights  and  credits,  belonging  to  the  estate  of  said  Maurice  Doyle, 
deceased,  until  said  sum  and  costs  of  suit  should  be  fully  paid  and 
satisfied  ;  whereas  said  court  should  have  decreed  that  said  bill  of 
complaint  be  dismissed. 

HoTNE,  Miller  &  Lewis,  and  M.  A.  Roeke,  for  Plaintiffs  m 
Error. 

W.  B.  ScATES,  and  U.  Osgood,  for  Defendants  in  Error. 

Walker,  J.  It  is  urged,  in  connection  with  other  grounds, 
for  the  reversal  of  the  decree  of  the  court  below,  that  the  court 
had  no  jurisdiction  of  the  subject  matter.  While  by  the  de- 
fen.lants  m  error,  it  is  insisted  that  Maurice  Doyle  was  a  trus- 
tee, and  being  such,  a  court  of  equity  has  undoubted  jurisdio 
tion  over  the  trust  fund.  That  the  court  has  such  a  jurisdiction  iu 
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cases  of  strict  trust,  there  is  no  doubt.  But  it  does  not  therefore 
follow,  that  the  court  will  assume  jurisdiction  in  every  case  where 
a  mere  confidence  has  been  reposed,  or  a  credit  given.  The  vari- 
ous affairs  of  life  in  almost  every  act  between  individuals  in  trade 
and  commerce,  involve  the  reposing  of  confidence  or  trust  in  each 
other,  and  j^et  it  never  has  been  supposed  that  because  such  a  con- 
fidence or  trust  in  the  integrity  of  another  has  been  extended  and 
abused,  that  therefore,  a  court  of  equity  would  in  all  such  cases 
assume  jurisdiction.  When  one  person  sells  property  on  credit,  or 
loans  money  to  another,  confidence  is  reposed  and  a  trust  is  enter- 
tained that  the  money  mil  be  paid  by  the  debtor,  and  yet  no  case 
has  gone  so  far  as  to  hold,  that  it  was  such  a  trust,  as  gave  to  a 
court  of  equity  jurisdiction  under  the  head  of  trusts.  If  this  were 
so,  there  would  be  no  case  where  property  or  money  was  obtained 
on  a  credit,  in  which  the  court  would  not"  have  jurisdiction.  But 
on  the  other  hand,  when  property  is  conveyed  or  given  by  one  per- 
son to  another,  to  hold  for  the  use  of  a  third  person,  such  a  trust 
is  thereby  created,  as  authorizes  the  court  of  equity  to  entertain 
jurisdiction,  to  compel  its  application  to  the  purposes  of  the  trust. 
And  the  property  may  be  pursued  into  the  hands  of  all  persons 
who  have  obtained  it  with  notice  of  the  trust,  or  where  it  has  been 
converted  into  money,  the  money  may  be  recovered,  or  where  the 
money  arising  from  the  sale  of  trust  property  or  funds,  has  been 
invested  in  other  property,  a  court  of  equity  will  compel-  the  trus- 
tee to  account  for  the  propert}^  thus  acquired,  and  treat  it  in  every 
respect  as  if  it  were  the  original  trust  property.  In  this  case  the 
bill  alleges  and  one  of  the  complainants  swears,  that  money  was 
delivered  to  Maurice  Dojde  to  pay  certain  debts  of  Catherine  B;y^-ne, 
which  he  failed  to  so  apply.  If  he  failed  to  pay  this  money,  there 
was  such  a  breach  of  contract,  as  would  have  authorized  Catherine 
B^a-ne  to  maintain  an  action  for  money  had  and  received,  and  prob- 
ably the  creditors  to  whom  the  money  should  have  been  paid 
might  have  maintained  the  action.  But  according  to  no  rule  or 
adjudged  case  that  we  are  aware  of,  was  it  a  trust  fund,  authorizing 
Mrs.  B\Tne  or  her  representatives  to  recover  as  a  ti'ust  fund.  If 
it  was  a  trust  fund,  it  was  such  for  the  benefit  of  her  creditors,  and 
they  would  alone  have  had  the  right  to  pursue  it  in  equity,  and 
her  representatives  have  no  better  or  greater  right  than  she  held. 
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Again  it  was  insisted  that  when  the  debentures  were  left  in  the 
safe  which  was  left  with  Maurice  Doyle,  that  he  thereby  became  a 
trustee,  and  that  they  became  a  trust  fund.  This  complainant 
swears  that  the  debentures  were  placed  by  Mrs.  Byrne  in  an  iron 
safe,  locked  by  her,  and  the  keys  kept  in  her  possession,  and  the 
safe  thus  locked  was  left  with  him,  and  that  he  by  false  keys  opened 
the  safe,  and  abstracted  the  debentures,  and  placed  in  their  stead 
false  and  forged  debentures,  for  a  similar  amount.  This  evidence, 
if  it  is  to  be  credited,  shows  the  want  of  all  confidence  and  trust  in 
Maurice  Doyle,  as  the  safe  containing  these  choses  in  action,  was 
locked  against  him,  and  the  keys  retained  from  him.  The  deben- 
tures were  not  placed  in  his  possession  as  such,  but  they  were 
locked  against  him.  She  gave  him  no  power  over  them,  but  mani- 
festly intended  that  he  should  have  none.  And  if  he  ever  acquired 
the  possession  of  them,  it  was  by  larceny,  or  at  the  least  by  a 
trespass,  when  he  committed  a  forgery.  And  the  acquisition  of 
property  by  either  larceny  or  trespass,  it  is  believed,  has  never 
been  held  to  create  the  relation  of  trustee,  and  cestid  que  trust. 
And  this  is  what  the  charge  in  the  bill,  and  the  evidence  in  its 
support,  if  it  were  beheved,  amounts  to,  and  nothing  more.  If 
such  fiicts  were  held  to  create  a  trust,  the  court  would  have  juris- 
diction in  every  case  of  larceny,  and  trespass  de  bonis  asportatis. 
We  think  if  the  evidence  might  be  regarded  as  true,  this  was  not  a 
trust  fund,  nor  Avas  the  money  placed  in  his  hands  for  the  creditors, 
such  a  fniid. 

It  was  likewise  insisted  that  the  court  had  jurisdiction  because 
this  mone}^  was  bequeathed  by  Catherine  Byrne,  to  Houora  Teresa 
]\Iurphy.  It  is  undoubtedl}^  true,  that  in  cases  of  a  bequest  by  a 
testator  to  a  legatee,  until  the  executor  assents  to  the  bequest,  the 
onl}''  means  of  recovering  it  by  the  legatee,  is  by  a  resort  to  equity. 
In  such  a  case,  the  legal  title  vests  in  the  executor,  for  the  purpose 
of  first  discharging  the  debts,  and  if  not  required  for  that  purpose, 
then  for  the  legatee,  and  the  legatee  by  the  will  takes  the  equitable 
title  to  the  bequest,  subject  to  the  debts  against  the  estate.  It  is 
only  in  cases  where  the  executor  and  legatee  take  under  the  same 
will,  that  the  court  has  jurisdiction  to  decree  the  delivery  or  pay- 
ment of  the  bequest.  We  have  not  been  referred  to  any  case,  nor 
is  it  believed  that  any  such  exists,  Avhere  it  has  been  held,  that 
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where  a  testator  bequeaths  a  debt  due  him  to  a  legatee,  that  he 
may  resort  to  a  court  of  equity  for  its  recovery.  If  Maurice  Doyle 
had  by  his  will  bequeathed  this  money  to  this  complainant,  then 
she  might  have  resorted  to  her  bill  against  these  defendants.  By 
virtue  of  this  bequest  from  her  mother,  she  did  not  acquire  the  re- 
hition,  to  the  administrator  of  Maurice  Doyle,  of  a  cestui  que  trust. 
She  by  that  will  became  the  executor  if  she  obtained  the  letters 
testamentary,  and  thereby  became  a  creditor  of  Maurice  Doyle's 
estate. 

It  was  moreover  urged,  that  this  bill  might  be  treated  as  a  pro- 
ceeding for  the  marshaling  of  the  assets  of  Doyle's  estate.  Such 
bills  are  only  entertained  in  cases  where  various  creditors  claim 
equitable  liens,  some  in  priority  of  others.  Where  some  of  the 
creditors  have  liens  on  the  common  fund  and  upon  another 
fund,  upon  which  the  others  have  no  lien  ;  as  where  there  exists 
two  or  more  funds,  and  there  are  several  claimants  ao;ainst  them, 
and  at  law  one  of  the  parties  may  resort  to  either  fund  for  satisfac- 
tion, but  the  others  can  only  look  to  one  of  them  ;  courts  of  equity 
exercise  the  authority  to  marshal  the  funds,  and  by  this  means 
enable  the  parties,  whose  remedy  at  law  is  confined  to  one  fund 
only,  to  receive  due  satisfaction,  on  the  principle  of  the  maxim, 
^^sicutere  tuo  ut  alienum  non  Icedas,'^ — use  your  own  in  such  man- 
ner as  not  to  injure  another.  In  this  case  there  are  no  facts  or  cir- 
cumstances which  can  give  the  court  any  jurisdiction  to  marshal 
assets.  There  are  not  creditors  or  others  having  liens  on  different 
funds,  requiring  the  interposition  of  the  court.  The  facts  only 
show  the  complainants  to  be  creditors  of  this  estate,  and  entitled  to 
file  up  and  prove  up  their  account,  in  the  same  manner  as  any  other 
creditor.  The  remedy  at  law  became  adequate  and  complete,  if 
Doyle  ever  appropriated  the  money  and  debentures  to  his  use,  and 
they  must  be  left  to  seek  their  remedy  in  that  form. 

If  a  court  of  equity  was  to  eutertam  jurisdiction  in  this  case, 
upon  either  of  the  grounds  upon  which  it  is  urged,  it  is  believed 
that  few  if  any  c^ses  could  occur,  where  an  estate  was  indebted, 
that  it  might  not  do  so  with  equal  propriety  to  enforce  paj-ment 
of  such  debts.  And  it  would  tend  to  destroy  the  effect  of  the 
115th  section  of  the  statute  of  Wills,  which  has  divided  debts 
owing  by  estates  of  deceased  persons,  into  classes.     To   treat  such 
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creditors  as  cesiuis  que  trust,  and  a  sufficient  amount  of  the  estate 
to  discharge  their  claims,  as  trust  funds  for  their  discharge,  would 
place  all  debts  in  the  same  class.  Such  we  have  no  hesitation  in 
saying  is  not  the  law. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the  bill 

dismissed. 

Decree  reversed. 


In  the  matter  of  the  settlement  of  the  Estate  of  Seth  S. 
Whitman,  deceased. 

APPEAL  FROM  BOONE. 

Where  a  will  directs  that  the  debts  of  the  testator  shall  be  paid  out  of  the  avails  of 
personal  property  unless  other  arrangements  can  be  made ;  that  a  house  shall 
be  built ;  that  certain  legacies  shall  be  paid  his  children  at  their  majority,  and 
for  that  purpose  his  executors  may  dispose  of  real  estate  ;  that  his  wife  should 
have  the  control  of  all  his  property,  until  the  youngest  child  shall  become  of 
lawful  age,  for  the  supjiiort,  education  and  maintenance  of  the  children ;  and 
directs  how  the  property  shall  be  divided :  Held,  That  after  the  payment  of 
the  debts,  and  the  reservation  of  sufficient  estate  to  satisfy  the  specific  legacies, 
the  residuum  should  be  under  the  control  of  the  wife,  until  the  event  should 
occiu",  when,  under  the  will,  the  remainder  was  to  be  distributed,  and  that  the 
wife  received  not  in  fee,  but  as  trustee. 

The  wife  has  not  even  a  life  estate  in  the  remainder,  but  only  had  the  power  to 
control  in  the  interim,  before  distribution  was  required,  within  the  limit  directed 
by  the  will. 

Should  the  wife  attempt  to  abuse  the  trust,  a  court  of  equity  would  restrain  her, 
and  compel  a  projier  application  of  the  estate. 

Under  such  a  will,  the  wife  is  not  to  accoiint  to  the  Probate  Court,  until  the  time 
fixed  by  the  will  for  the  distribution  of  the  estate. 

Money  received  on  the  sale  of  land,  after  payment  of  the  debts,  and  the  specific 
legacies  due,  after  reserving  enough  for  the  other  legacies,  should  be  paid  to 
the  widow. 

This  was  originally  an  appeal  from  the  Boone  County  Court  in 
probate,  heard  before  I.  G.  Wilson,  Circuit  Judge,  at  February 
term,  A.  D.  1858,  of  the  Boone  Circuit  Court.  The  finding  of  the 
County  Court  was  affirmed,  and  an  appeal  was  taken  to  this  court. 

Matilda  Whitman,  executrix  of  Seth  S.  Whitman,  deceased, 
Sanmel  Bennett,  executor  of  said  Seth  S.  Whitman,  Clarinda 
Whitman,  administratrix  of  Hiram  Whitman,  now  deceased,  Beur 
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jamin  F.  Lawrence,  James  B.  Crosby  and  Asher  E.  Jemier,  secur- 
ities in  the  official  bond  of  said  Matilda  Whitman,  Hiram  "Whitman 
and  Samuel  Bennett,  as  executrix  and  executors  of  said  Seth  S. 
Whitman,  appeared.  The  minor  heirs  of  said  Seth  S.  Whitman, 
namely,  Julia  Whitman  and  Charles  N.  Whitman,  appeared  by  E. 
S.  Molony,  their  guardian  ad  litem. 

And  thereupon  the  accounts  presented  before  the  said  County 
Court  for  its  action  in  this  matter,  being  before  this  court  for  its 
action  thereon,  which  said  accounts  are  of  record  in  this  court,  and 
were  filed  in  the  court  below. 

And  thereupon  the  appellants  in  this  proceeding,  said  James  B. 
Crosby,  Benjamin  F.  Lawrence  and  Asher  E.  Jenner,  Samuel  Ben- 
nett and  Clarinda  Whitman,  by  their  attorneys,  present  to  the  court 
now  here,  a  stipulation,  in  the  words  and  figures  following,  to  wit  t 

Ik  the  Matter  of  Accounting  op  the  Ex'hs  )  Boone  Circuit  Court, 

OF  S.  S.  Whitman,  Deceased.  5  February  Term,  1858. 

Appeal  from  the  County  Judge  of  Boone  county. 

It  is  stipulated  in  this  cause  that  the  accounts  passed  upon  in  the 
court  below,  shall  stand  as  if  the  same  had  been  proven  and  allowed 
in  this  court,  so  far  as  relates  to  the  amounts  found,  both  of  debt 
and  of  credit,  of  said  accounts. 

It  is  further  stipulated,  that  the  will  of  Seth  S.  Whitman,  the 
decree  in  the  Circuit  Court  of  Boone  county,  and  all  evidences  of 
title  and  of  conveyances,  whether  of  record  or  not,  and  the  copies 
of  proceedings,  receipts,  etc,  under  the  order  of  the  court  of  Eock 
county,  Wisconsin,  which  have  heretofore  been  read  and  received 
in  evidence  in  the  court  below,  as  well  as  all  matters  of  written  evi- 
dence heretofore  presented  and  received  in  evidence  in  the  court 
below,  be  received  and  read  without  objection  to  their  competency, 
but  reserving  all  questions  as  to  the  legal  weight  of  said  evidence. 
And  that  all  the  facts  found  in  said  County  Court  are  to  remain, 
and  be  considered  the  same  in  this  court  as  in  said  County  Court 
It  being  hereby  intended  that  this  court  is  only  to  try  and  deter 
mine  whatever  questions  of  law  arise  in  said  cause. 

Which,  by  consent  of  all  parties,  is  received  and  read  herein  aa 
evidence,  subject  to  exceptions  as  to  relevancy  and  materiality  upon 
the  taking  and  settling  the  accounts  in  this  matter  of  each  and  every 
fact  thereby  found. 
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ThereupoD  there  is  read  to  the  court,  subject  as  aforesaid,  the 
report  aud  finding  of  the  judge  of  the  said  County  Court,  and 
which  is  included  in  the  record  in  this  cause. 

REPORT    OF    A.    C.    FULLER. 

And  now  this  day,  to  wit,  August  17th,  1857,  being  the  third 
Monday  of  August,  and  being  a  special  term  of  the  Probate  Court 
in  and  for  said  county,  comes  on  to  be  heard  the  report  of  Matilda 
Whitman  and  Samuel  Bennett,  surviving  executors  of  said  S.  S. 
Whitman. 

The  consideration  of  said  report,  examination  of  vouchers  for  «'.is- 
bursements  made  by  said  executors,  and  hearing  of  testimon/  in 
relation  thereto,  coming  on  to  be  heard  for  determination,  and  it 
appearing  to  the  court  from  inspection  of  the  records  of  this  court, 
that  during  the  years  A.  D.  1852  and  1853,  and  prior  to  Dc-cem- 
ber  20,  1853,  there  was  received  b}^  said  Bennett,  executor  as  nfore- 
said,  in  money  due  to  the  said  estate,  the  sum  of  four  thousand  five 
hundred  and  thirty  dollars  and  ninety-eight  cents. 

And  it  further  apj^earing  from  an  examination  of  said  reoords, 
that  there  has  been  received  by  Hiram  Whitman,  as  executor  as 
aforesaid,  prior  to  December  20,  1853,  the  sum  of  seventy-three 
dollars  and  eight  cents  of  money  as  aforesaid.  And  it  fmlher 
appearing  from  said  records  that  Matilda  Whitman,  executrir ,  as 
aforesaid,  had  received,  prior  to  December  20,  1853,  mone>  as 
aforesaid,  the  sum  of  nine  hundred  and  fifty-nine  dollars  and  tnree 
cents,  exclusive  of  one  hundred  and  sixty-two  dollars  and  forty-one 
cents,  wliich  last  sum  is  included  in  her  report,  as  received  from 
John  H.  Herbut,  but  which  sum  by  agreement  of  pames  is 
included  in  receipts  by  S.  Bennett,  and  was  received  b}^  her  from 
said  Bennett,  and  exclusive  of  the  sinn  of  seventeen  hundrrjd  and 
fifty-seven  dollars  and  fifty  cents,  paid  by  said  Bennett  to  said 
]\Iatilda  Wliitman,  and  included  in  her  report  filed  December  20, 
1853. 

And  it  further  appearing  from  the  report  of  the  said  Matilda 
Whitman,  of  May  12th  and  June  18th,  1857,  and  from  the  testi- 
mony of  witness,  and  agreement  of  parties,  that  since  said  20th 
December,  1853,  said  Alatilda  Whitman,  as  executrix  as  aforesaid, 
has  received  the  additional  sum  of  two  thousand  six  hundred  and 
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sixty-one  dollars  and  eighty-four  cents  of  personalty,  belonging  to 
said  estate,  making  the  total  amount  received  from  the  personal 
estate  of  said  testator,  as  will  be  seen  from  said  records,  eight 
thousand  two  hundred  and  twenty-four  dollars  and  ninety-three 
cents. 

And  it  further  appearing  to  the  court  from  the  evidence,  that 
at  the  special  term  of  the  Boone  Circuit  Court,  A.  D.  1853,  in 
chancery  sitting,  such  proceedings  were  had,  that  said  executors, 
by  a  decree  of  said  court,  and  in  pursuance  of  the  powers  contained 
in  the  last  will  and  testament  of  said  S.  S.  Whitman,  were  author- 
ized among  other  things  to  sell  and  convey  certain  real  estate, 
mentioned  and  described  in  said  decree,  of  which  said  S.  S.  Whit- 
man, died  seized,  and  out  of  the  proceeds  of  such  sales,  to  pay  the 
debts  of  said  estate,  and  apply  what  might  be  necessary  for  the 
support  and  maintenance  of  the  said  Matilda  Whitman,  and  the 
support,  maintenance  and  education  of  the  children  of  the  said  S. 
S.  Whitman. 

And  it  further  appearing  that  in  pursuance  of  such  powers, 
contained  in  said  will  and  testament,  and  of  such  decree,  the  said 
executors  have  from  time  to  time  sold*  and  conveyed  a  part  or  the 
whole  of  said  lands,  and  said  Matilda  Whitman  has  realized  from 
such  sales  the  sum  of  live  thousand  one  hundred  and  fifty-three 
dollars  and  fifty  cents. 

It  further  appearing  to  the  court  that  said  S.  S.  Whitman,  at 
the  time  of  his  death,  held  a  bond  for  conveyance  to  him  of  valu- 
able real  estate,  in  the  county  of  Rock  and  State  of  Wisconsin, 
upon  which  bond  there  was  due,  or  became  due  after  the  death  of 
said  Whitman,  several  hundred  dollars,  which  sum  was  paid  to  the 
person  or  persons  entitled  thereto,  by  said  executors,  out  of  money 
belongmg  to  said  estate,  and  has  been  credited  to  them  in  their 
executor's  account  in  this  court.  That  subsequent  to  said  Whit- 
man's death,  a  conveyance  was  made,  and  the  title  to  said  lands 
was  taken  in  the  name  of  the  said  Matilda  Whitman,  and  the  whole 
or  a  portion  thereof  conveyed  by  her,  soon  after,  to  the  minor 
children  of  said  Seth  S.  Whitman.  That  in  the  year  1853,  an 
apphcation  was  made  on  behalf  of  said  children,  by  their  next 
friend,  to  the  Circuit  Court  of  said  Rock  county,  in  equity,  for  the 
sale  of  the  interest  of  said  children  in  said  lands,  and  that  such 
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proceedings  were  thereupon  had  in  said  court,  that  by  a  decree  of^ 
said  court,  the  interest  aforesaid  to  a  portion  of  said  lauds,  was 
sold,  and  the  proceeds  thereof  directed   to  be  paid  over  to  said 
Matilda  Whitman,  as  general  guardian  of  said  children,  under 
appointment  made  in  this  court  previous  thereto. 

That  at  said  sale,  R.  S.  Molony  became  the  purchaser  of  a  portion 
of  said  lands,  and  paid  therefor  the  sum  of  twenty-four  hundred 
and  fifty  dollars.  One  thousand  eight  hundred  and  thirty-seven 
dollars  and  fifty  cents  of  which  sum  was,  June  24,  1854,  receipted 
by  said  Matilda  Whitman  as  general  guardian  of  said  children  as 
aforesaid,  to  John  R.  Pease,  who  was  by  said  court  appointed  spe- 
cial guardian  of  said  infants,  and  directed  to  pay  the  same  over  to 
her  as  aforesaid.  That  there  was  not,  in  fact,  any  money  paid  by 
said  Molony  to  said  special  guardian  for  said  land,  but  a  convey- 
ance made  by  said  Molony  to  said  Matilda  Whitman  of  one  hun- 
dred acres  of  land  in  this  county,  at  two  thousand  dollars,  and  the 
remaming  sum  of  four  hundi-ed  and  fifty  dollars  paid  to  her  by 
said  Molony  in  railroad  stock.  That  another  portion  of  laud  was 
piu"chased  by  Nathaniel  Crosby,  for  the  sum  of  sixteen  hundred 
dollars.  And  that  on  account  thereof,  said  Matilda  Whitman,  as 
general  guardian  as  aforesaid,  on  the  12th  of  January,  1854, 
receipted  to  said  Pease  as  aforesaid,  the  sum  of  twelve  hundred 
and  fifteen  dollars  and  thirt^^-three  cents.  That  there  was  not,  in 
fact,  any  money  paid  by  said  Crosby  for  said  land,  but  that  said 
Crosby,  on  the  20th  December,  1853,  in  consideration  thereof,  and  of 
the  further  sum  of  two  hundred  dollars  paid  him  by  Matilda  Whit- 
man, conveyed  to  her  certain  lands  in  Boone  county,  subject,  how- 
ever, to  a  mortgage  thereon,  held  b}^  John  Saxton,  of  four 
hundred  dollars.  That  other  portions  of  lands  in  Rock  count}', 
have  been  sold  to  diflcreut  persons  under  said  decree,  nnd  that 
said  Pease,  special  guardian  as  aforesaid,  has  paid  over  to 
Matilda  Whitman  under  said  decree,  $264.38,  on  account  of 
sale  to  J.  D.  Cole ;  $40.12,  on  account  of  sale  to  O.  J.  Dearlow, 
and  $20.62,  on  account  of  sale  to  J.  W.  Willard,  maldng  the 
total  amount  paid  by  said  persons,  on  account  of  said  sales, 
$4,375.12,  of  which  sum,  $3,377.95  was  receipted  by  Matilda 
Whitman  aforesaid. 

It  further  appears  to  the  court  that  said  Matilda  Wliitman  has 
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purchased  other  real  estate  in  Boone  county,  taking  the  title  in  her 
own  name,  and  incumbered  a  part  of  the  same,  as  also  a  part  of  the 
land  thiLS  conveyed  to  her  by  Nathaniel  Crosby  as  aforesaid,  by 
judgments  and  mortgages  to  the  amount  of  several  thousand  dollars, 
and  on  the  16th  of  Januar}^,  1857,  conveyed  such  portions  thereof 
as  she  had  not  previously  sold,  to  Julia  and  Charles  Whitman, 
minor  children  as  aforesaid,  and  that  the  incumbrances  by  mort- 
gage aforesaid,  as  appears  by  her  report  of  June  18,  1857,  are  as 
follows :  One  to  L.  W.  Pray,  of  principal,  $1,000  ;  one  to  Mr. 
Fox,  1300,  and  one  to  Tompkins,  of  $600. 

And  it  further  appearing  to  the  court  that  said  Matilda  Whit- 
man has  received  on  account  of  sales  made  of  portions  of  lands  thus 
purchased  of  said  Crosby,  the  sum  of  two  thousand  seven  hundred 
and  ten  dollars  and  seventeen  cents,  and  the  sum  of  seven  hundred 
and  thirteen  dollars  from  sales  of  wood  cut  from  lauds  thus  pur- 
chased of  R.  S.  Molony  and  Nathaniel  Crosby. 

And  it  further  appearing  to  the  court  that  neither  Samuel  Ben- 
nett nor  Hiram  Whitman,  nor  Matilda  Whitman,  in  her  character 
as  executrix,  were  parties  to  the  suit  or  proceeding  in  the  Circuit 
Court  of  Rock  county  aforesaid,  and  that  neither  of  them  as  execu- 
tors had  executed  any  conveyance  of  said  lands  in  Rock  county  to 
the  purchasers  thereof. 

And  it  further  appearing  to  the  court  from  the  records  aforesaid, 
that  on  the  18th  day  of  February,  1853,  there  was  allowed  by  this 
court  to  Samuel  Bemiett  the  sum  of  $192.17,  for  services  and  dis- 
bursements as  such  executor ;  and  on  the  14th  day  of  December, 
1853,  the  further  sum  of  two  hundred  and  seventy-eight  dollars 
and  ninety-four  cents.  And  that  on  the  20th  December,  1853, 
there  was  allowed  by  this  court  to  Hiram  Whitman,  for  services 
and  disbursements  as  executor,  the  sum  of  ninety-eight  dollars  and 
sixty-three  cents.  And  that  on  the  20th  December,  1853,  there 
was  allowed  by  this  court  to  Matilda  Whitman,  as  executrix,  on 
account  of  debts  paid  by  her  against  said  estate,  and  specific  lega- 
cies ordered  to  be  paid,  and  by  her  paid,  the  sum  of  sixteen  hun- 
dred and  thirteen  dollars  and  forty-six  cents;  and  on  the  12th  and 
13th  May,  1857,  the  further  sum  of  fifteen  hundred  and  forty-four 
dollars  and  eighty-four  cents,  on  account  of  debts  and  legacies  as 
aforesaid  by  her  paid  ;  and  on  the  18th  June,  1857,  the  further 

591 


516  OTTAWA, 

In  the  matter  of  the  Estate  of  Seth  S.  Whitman. 


sum  of  six  hundred  and  fifty  dollars  and  ninety-eight  cents,  on  ac- 
count of  debts  as  aforesaid  by  her  paid. 

And  it  further  appearing  to  the  court  now  here,  from  vouchers 
produced  and  testimony  taken,  that  the  said  Matilda  Whitman  has 
expended  the  further  sum  of  five  hundred  and  twelve  dollars  and 
sixty-four  cents  on  account  of  debts  due  against  said  estate,  which 
sum  is  hereby  allowed  against  said  estate. 

And  it  further  appearing  from  vouchers  produced  and  evidence 
introduced,  that  said  Samuel  Bennett  has  expended  the  further  sum 
of  twenty-five  hundred  dollars  and  two  cents  on  account  of  debts 
paid  by  him  against  said  estate,  which  sum  is  hereby  allowed  against 
said  estate. 

And  it  further  appearing  to  the  court,  from  the  evidence,  that 
there  has  been  expended  by  said  executors  in  the  support,  mainte- 
nance and  education  of  the  children  of  said  S.  S.  Whitman,  and 
the  support  and  maintenance  of  Matilda  Whitman,  since  the  death 
of  said  S.  S.  Whitman,  out  of  the  personal  estate  and  the  proceeds 
of  the  sales  of  real  estate  made  under  the  decree  of  the  Boone  Cir- 
cuit Court  as  aforesaid,  the  sum  of  four  thousand  one  hundred  and 
ninety-six  dollars  and  ninety-eight  cents,  it  is  ordered  and  adjudged 
that  the  same  be  and  is  hereby  allowed  agamst  said  estate.  And, 
as  it  appears  from  the  evidence  that  the  proceeds  of  such  sales  last 
above  mentioned  were  in  fact  received  by  said  Matilda  Whitman, 
and  the  said  sum  of  $4,196.98  was  expected  by  her  in  the  support 
of  said  family,  the  said  sum  of  $5,153.50  is  placed  to  her  debit,  and 
said  sum  of  $4,196.98  is  placed  to  her  credit.  It  is  further  ordered 
and  adjudged  that  the  proceeds  of  sales  of  lands  in  Boone  county, 
amounting  to  $2,710.17,  appearing  in  said  Matilda  Whitman's  re- 
port of  June  18,  1857,  be  and  the  same  is  hereby  lejected.  Also, 
the  proceeds  of  sales  of  lands  in  Rock  county,  Wisconsin,  in  said 
report.  The  proceeds  of  sales  of  wood,  amounting  to  $713,  con- 
tained in  said  report,  and  $1,900,  borrowed.  Pray  and  Tompkins, 
mentioned  in  her  said  report,  are  hereby  rejected  from  executor's 
account.  It  is  farther  ordered  and  adjudged,  that  the  item  of  one 
hundred  and  twenty  dollars,  charged  in  said  report  of  Matilda 
Whitman,  of  June,  1857,  as  paid  to  John  Saxton,  as  interest  on 
mortgage,  be  and  the  same  is  hereby  rejected. 

The  last  will  and  testament  of  said  Seth  S.  Whitman  is  as  follows  : 
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I,  Seth  S.  Whitman,  of  the  town  of  Madison,  county  of  Dane, 
and  State  of  Wisconsin,  being  of  sound  mind  and  memory,  viewing 
the  uncertainty  of  life,  and  being  desirous  of  arranging  my  secular 
concerns  preparatory  to  my  coming  dissolution,  do  ordain  and  de- 
clare this  my  last  will  and  testament : 

1st.  That  I  will  my  soul  to  God,  who  gave  it,  and  that  my  body 
be  decently  interred. 

2nd.  That  my  debts  be  by  my  executors  paid,  out  of  the  avails 
of  m}^  personal  property,  unless  there  can  be  some  other  arrange- 
ments made. 

3rd.  That  after  my  just  and  legal  debts  are  paid,  that  there  be 
built  on  my  real  estate,  at  Monteray's  addition  to  Janesville,  or 
land  laying  south  of  it,  a  residence,  and  other  suitable  buildings 
convenient,  for  a  residence  for  my  family. 

4th.  That  my  beloved  son,  Ogden  H.  Whitman,  be  paid,  out  of 
the  avails  of  my  property,  five  huudi'ed  dollars,  when  he  shall 
arrive  at  the  lawful  age  of  twenty-one  years,  it  being  willed  to  him 
by  his  gTandmother,  Anna  Nicholas,  and  now  remaining  in  my 
possession, 

5th.  That  my  beloved  son  C.  Golden  Whitman,  and  daughter, 
Julia  H.  Whitman,  and  Gharles  N.  Whitman,  be  severally  paid  the 
sum  of  five  hundred  dollars  each,  when  they  shall  severally  arrive 
at  the  age  of  twenty-one  years. 

6th.  That  my  executors  shall,  as  my  children  at  lawful  age,  dis- 
pose of,  if  necessary,  any  of  my  real  estate  for  the  payment  of  the 
several  sums  mlled  to  them. 

7th.  That  my  beloved  wife,  Matilda  Whitman,  shall  have  the 
control  of  all  my  property  until  my  youngest  surviving  child  shall 
become  of  lawful  age,  for  their  support,  education  and  mainte- 
nance. 

8th.  That  my  executors  pay  to  the  following  named  benevolent 
societies,  the  following  sums,  (viz.  :)  Three  hundred  dollars  to  the 
American  and  Foreign  Bible  Society ;  three  hundred  dollars  to 
the  Baptist  Home  Missionary  Society  ;  and  three  hundred  dollars 
to  the  Baptist  Missionary  Union,  to  be  paid  as  •ioou  as  my  debts 
ai  e  settled,  and  a  house  and  other  convenient  buildings  are  made 
for  the  accommodation  and  convenience  of  my  family. 

9th.  I  will  an  bequeath  to  my  beloved  niece,   Eliza  A.  Brown, 
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one  village  lot,  in  the  addition  of  Mouteray  to  Janesville,  to  be 
selected  by  my  executors,  valued  at  seventy-five  dollars. 

10th.  That  after  my  youngest  surviving  child  becomes  of  lawful 
age,  the  residue  of  all  my  propert}^  at  that  time,  be  divided  as  fol- 
lows, (viz.  :)  To  my  beloved  wife,  Matilda  Whitman,  I  will  and 
bequeath  one-third  of  my  property,  for  her  support  and  mainte- 
nance during  her  natural  life,  at  her  decease  to  be  divided  between 
my  surviving  children,  or  given  for  missionary  purposes,  at  her 
discretion  ;  and  the  other  two-thirds  of  my  property  to  be  equally 
divided  between  my  son,  C.  Golden  Whitman,  Julia  H.  Whitman, 
and  Charles  N.  Whitman,  provided  at  the  discretion  of  my  execu- 
tors it  shall  be  proper,  it  may  be  equally  divided  between  Ogden 
H.  Whitman,  C.  Golden  Whitman,  Julia  H.  Whitman,  and  Gharles 
N.  Whitman. 

11th.  I  do  hereby  constitute  and  appoint  Samuel  Bennett  and 
Matilda  Whitman,  executors  of  this  my  last  will  and  testament. 
In  witness   whereof  I   have   hereunto  set  my  hand  and  seal,  at 

Madison,  this  19th  day  of  December,  in  the  3^ear  of  our  Lord 

1851. 

SETH  S.  WHITMAN,     [seal.] 
In  the  presence  of  Charles  Lord, 
Joseph  Gray. 

CODICIL. 

I  do  hereby,  of  my  own  free  will,  and  being  of  sound  muid, 
make  this  further  addition  to  the  above  will  :  I  give  and  bequeath 
that  portion  of  my  property  which  would  fall  to  my  wife  in  the 
event  of  its  division  before  her  death,  to  the  above  named  Baptist 
Benevolent  and  Missionary  Societies,  in  case  of  her  death  before 
such  division  ;  provided  always  that  if  my  executors  thiiilv  the  sum 
alluded  to  in  this  codicil  should  be  needed  by  the  children,  then  I 
give  the  same  to  them,  at  their  discretion.  And  1  also  hereby 
appoint  my  brother  Hiram  Whitman,  executor,  in  addition  to  the 
executors  above  named. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  on 

this  29th  day  of  December,  in  the   year  of  our  Lord  eighteen 

hundred  and  fifty-one. 

SETH  S.  WHITMAN,     [seal.] 
Subscribed  in  presence  of 

Chas.  Lord, 

COBA  WlLSOH. 
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W.  T.  BuEGESS,  for  Appellants. 

B.  C.  Cook,  and  S.  Wilcox,  for  Appellees. 

Walker,  J.  The  testator,  Seth  Whitman,  died  after  having 
made  his  will,  leaving  a  large  amount  of  real  and  personal  estate. 
By  his  will,  Matilda  Whitman  his  widow,  Samuel  Bennett,  and 
Hu-am  Whitman,  were  appomted  executors,  and  qualified  as  such. 
They  presented  an  application  to  the  Circuit  Court  of  Boone 
county,  for  authority  to  sell  real  estate,  for  the  payment  of  debts, 
the  support,  education  and  maintenance  of  the  family,  and  to 
obtain  a  construction  of  the  will,  and  be  discharged  from  the  erec- 
tion of  a  dwelling-house  for  the  use  of  the  family,  as  was  required 
by  the  provisions  of  the  will.  The  comt,  on  the  hearing,  author- 
ized the  sale  of  all  or  so  much  of  the  real  estate,  as  mio-ht  be 
reqmi'ed  for  the  purposes  specified.  Under  this  decree,  sales  were 
made  to  an  amount  between  five  and  six  thousand  dollars.  This 
proceediiig  was  instituted  in  the  Probate  Court  of  Boone  county, 
for  an  account  of  the  proceeds  of  the  sale  of  the  real  estate,  as  well 
as  of  the  personalty  of  the  estate.  And  upon  the  adjustment  in 
the  Probate  Court,  there  was  found  to  be  in  Matilda  Whitman's 
hands,  seventeen  hundred  and  eighty-seven  dollars  and  seventy- 
seven  cents,  for  which  the  court  refused  to  allow  her  a  credit. 
From  this  proceeding,  an  appeal  was  prosecuted  to  the  Boone  Cir- 
cuit Court,  and  upon  a  trial  in  that  court,  the  finding  of  the  Pro- 
bate Court  was  aflirmed,  and  the  court  found  that  the  money  in 
her  hands,  was  liable  to  be  accounted  for,  and  paid  over  under  the 
order  of  the  Probate  Court,  for  its  distribution.  From  the  judg- 
ment of  the  Ckcuit  Court,  Bennett  and  Matilda  Whitman  bring 
the  cause  to  this  court,  by  appeal. 

And  for  a  reversal  of  the  judgment  of  the  Circuit  Court,  they 
insist  that  under  the  provisions  of  the  will,  the  widow  was  not  hable 
to  account  for  the  residue  of  the  estate,  after  the  payment  of  the 
debts  and  specific  legacies,  until  the  youngest  child  attained  its 
majority.  To  determme  this  question,  it  may  be  proper  to  give  a 
construction  to  a  portion  of  the  will,  under  which  they  have  been 
acting,  and  by  the  provisions  of  which,  their  duties  and  rights  must 
be  governed.  The  questions  presented  by  the  record,  arise  on  the 
following  provisions  of  the  will : 
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"  2nd.  That  my  debts  be  by  my  executors  paid,  out  of  the  avails 
of  my  jDersonal  property,  ilnless  there  cau  be  some  other  arrange- 
ments made, 

"  3rd.  That  after  my  just  and  legal  debts  are  paid,  that  there  be 
built  on  my  real  estate,  at  jNlonteray's  addition  to  Janesville,  or 
land  laying  south  of  it,  a  residence,  and  other  suitable  buildings, 
convenient  for  a  residence  for  my  family. 

"  4th.  That  my  beloved  son,  Ogden  H.  'Whitman,  be  paid,  out 
of  the  avails  of  my  property,  five  hundred  dollars,  when  he  shall 
arrive  at  the  lawful  age  of  twenty-one  years,  it  being  willed  to  him 
by  his  grandmother,  Anna  Nicholas,  and  now  remaining  in  my  pos- 
session. 

"  5th.  That  my  beloved  son,  C.  Golden  Whitman,  and  daughter, 
Julia  H.  Whitman,  and  Charles  N.  Whitman,  be  severally  paid  the 
sum  of  five  hundred  dollars  each,  when  they  shall  severally  arrive 
at  the  age  of  twenty-one  years. 

"  6th.  That  my  executors  shall,  as  my  children  at  lawful  age, 
dispose  of,  if  necessary,  any  of  my  real  estate,  for  the  payment  of 
the  several  sums  willed  to  them. 

"  7th.  That  my  beloved  wife,  Matilda  Whitman,  shall  have  the 
control  of  all  my  property  "until  my  youngest  surviving  child  shall 
become  of  lawful  age,  for  their  support,  education  and  maintenance. 

"  10th.  That  after  my  youngest  surviving  child  becomes  of  law- 
ful age,  the  residue  of  all  my  property  at  that  time,  be  divided  jis 
follows,  (viz.  :)  To  my  beloved  wife,  Matilda  Whitman,  I  will  and 
bequeath  one-third  of  my  property,  for  her  support  and  mainte- 
nance during  her  natural  life,  at  her  decease  to  be  divided  between 
my  surviving  children,  or  given  for  missionary  purposes,  at  her 
discretion  ;  and  the  other  two-thirds  of  my  property  to  be  equally 
divided  between  my  son,  C.  Golden  Whitman,  Julia  H.  Whitman, 
and  Charles  N.  Whitman,  provided  at  the  discretion  of  my  execu- 
tors it  shall  be  proper,  it  may  be  equally  divided  between  Ogden 
H.  Whitman,  G.  Golden  Whitman,  Julia  H.  Whitman,  and  Charles 
N.  Whitman." 

It  will  be  i^erceived,  that  the  second  clause  of  the  will  requires 
that  his  executors  should  pay  his  debts,  out  of  the  avails  of  his  per- 
sonal property,  unless  some  other  arrangement  could  be  made. 
But  what  that  arrangement  should  be,  we  deem  it  unnecessary  to 
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determine  in  this  case.  By  the  third  clause,  he  requires  that  they 
should  erect  a  dwelling-house  for  the  use  of  his  family,  as  a  resi- 
dence, after  'the  payment  of  his  debts.  This  would  of  necessity 
have  to  be  done  Avith  the  estate  in  the  hands  of  his  executors,  and 
he  thereby  gave  them  power  to  apply  the  necessary  amount  of  the 
fmids  of  his  estate  for  that  purpose.  By  the  fourth  and  fifth  clauses, 
he  gives  specific  legacies  to  his  children,  and  by  the  sixth,  empow- 
ers his  executors,  if  it  shall  be  necessary,  Avhen  they  become  entitled 
to  receive  these  legacies,  to  sell  any  portion  of  his  real  estate  foi 
the  purpose  of  satisfying  them.  The  duty  of  paying  his  debts,  and 
these  legacies  are  imposed  upon  the  executors.  And  for  that  pur- 
pose they  should  at  all  events  retain  undisposed  of,  a  sufficient 
amount  of  the  testator's  real  or  personal  estate,  to  pay  and  dis- 
charge them. 

By  the  seventh,  he  directs  that  his  wife  shall  have  the  control  of 
all  his  property,  until  his  youngest  child  shall  become  of  lawful  age, 
for  theij;  support,  education  and  maintenance.  By  this  provision 
he  could  not  have  intended  to  place  in  her  hands  the  whole  of  his 
estate,  because  he  had  already  directed  his  executors  to  apply  so 
much  of  it,  as  should  be  required  in  the  payment  of  his  debts,  and 
to  discharge  the  specific  legacies  previously  bequeathed.  The 
amount  necessar}^  for  those  purposes,  had  already  been  specifically 
appropriated,  and  from  the  language  employed,  he  could  not  have 
intended  to  revoke  those  provisions.  And  if  by  this  latter  clause, 
all  of  his  property  was  placed  under  her  control  until  the  majority 
of  the  youngest  child,  it  would  be  an  attempt  to  delay  the  pay- 
ment of  his  debts,  and  would  postpone  the  payment  of  these  specific 
legacies,  until  that  time.  The  only  reasonable  consti'uction  that  it 
can  receive,  is  that  after  the  payment  of  the  debts,  and  the  reserva- 
tion of  enough  of  his  estate  to  discharge  the  specific  legacies,  the 
residuum  of  his  estate  should  then  be  under  the  control  of  his  wife, 
until  the  event  should  occur,  when  the  remaining  portion  should  be 
distributed,  as  directed  by  the  will.  And  when  she  received  it 
under  the  will,  it  was  not  in  fee,  but  only  as  a  trustee  for  the  uses 
specified.  She  did  not  by  the  will,  take  even  a  life  estate  in  this 
remainder  of  the  property,  but  only  the  power  to  control  it,  for 
the  purposes  named,  during  the  term  or  period  that  should  inter- 
vene, before  the  distribution  is  required.     But  when  she  became 
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invested  with  this  remaining  portion  of  the  estate,  it  was  with  the 
power  to  control  it  for  the  purpose  of  supporting,  educating,  and 
maintaining  the  children,  until  they  should  respectively  become  of 
age.  There  is  no  intention  manifested  by  the  provisions  of  the 
will,  to  give  her  the  absolute  unconditional  control  of  the  property > 
but  on  the  contrary  the  power  to  control  it,  is  limited  to  the  objects 
specified,  and  she  is  not  authorized  to  go  beyond  those  purposes, 
but  within  the  limit  prescribed,  she  may  exercise  her  discretion. 
The  manner  or  extent  of  the  support,  education  and  maintenance 
is  not  prescribed  ;  but  if  she  were  squandering  and  misapplying 
the  fund,  a  court  of  equity  would  restrain  her,  and  compel  its  ap- 
plication to  the  purposes  of  the  trust  declared  in  the  will.  The 
testator  has  not  required  her  to  account  to  the  probate  court  for 
the  application  of  the  fund,  but  by  the  will  it  is  removed  from  the 
control  of  that  court,  and  placed  within  hers,  and  the  probate 
court  has  no  power  to  require  her  to  account  for  this  fund,  before 
the  time  arrives  by  the  provisions  of  the  will,  for  its  distribution. 
Then  when  this  money  was  received  on  the  sale  of  the  land,  it 
formed  a  portion  of  the  estate,  and  after  the  payment  of  the  debts, 
and  specific  legacies  that  might  then  be  due,  the  executors  should 
have  paid  the  remainder,  after  reserving  enough  to  pay  the  remain- 
mg  legacies,  over  to  the  widow,  and  her  receipt  of  the  remainder 
would  discharge  them  to  that  extent.  The  court  below  erred  in 
the  judgment  rendered,  holding  that  the  widow  was  liable  to  pay 
this  money  on  an  order  of  distribution,  as  the  fund  is  not  liable  to 
such  an  order  until  the  period  arrives  for  a  final  distribution  of  this  |i 
residuum,  as  required  by  the  will. 
The  judgment  is  reversed. 

Judgment  reversed. 
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RoLLiN  G.  Parks,  Appellant,  v.  Homer  Holmes,  Appellee. 

APPEAL  FROM  LA  SALLE  COUNTY  COURT. 

A  plea  of  failure  of  consideration  to  an  action  upon  a  note,  should  state  particu- 
larly in  what  the  failure  consisted.  If  for  mason-work  imperfectly  done,  the 
character  and  kind  of  imperfection  must  be  set  forth.  General  allegations  are 
not  sufficient. 

A  defendant  who  has  the  benefit  of  a  question  under  one  plea,  that  he  would 
have  had  under  another,  to  which  a  demurrer  has  been  sustained,  cannot  com- 
plain. 

A  party  has  not  the  right  to  continue  to  present  the  same  defense  by  different 
pleas ;  when  this  is  done,  all  but  one  may  be  struck  from  the  files. 

This  was  an  action  of  assumpsit,  brought  upon  a  promissory 
note,  by  Holmes  against  Parks,  in  the  La  Salle  County  Court.  The 
declaration  contained  two  counts. 

The  first  count  alleges  that  the  defendant  on,  to  wit,  the  28th 
day  of  October,  1857,  made  his  note  in  writing,  by  the  name  of 
R.  G-  Parks,  pr.  M.  Burns,  and  delivered  the  same  to  William 
Hochshied  and  Joseph  Schmahl,  and  then  and  there  promised  the 
said  "William  Hochshied  and  Joseph  Schmahl,  by  the  name  of 
Hochshied  &  Schmahl,  the  sum  of  $200  for  value  received,  ninety 
days  after  date  ;  and  that  said  Wilham  Hochshied  and  Joseph 
Schmahl,  by  the  name  of  Hochshied  &  Schmahl,  indorsed  the  note 
to  plaintiff. 

2ud.  The  common  counts. 

The  defendant  filed  three  pleas  to  this  declaration : 

1st.  The  general  issue  to  the  whole  declaration. 

2nd.  Plea  of  total  failure  of  consideration. 

3rd.  A  plea  to  the  first  count — that  the  consideration  of  the  note 
in  said  first  count  has  wholly  failed  in  this,  to  wit :  That  the  sole 
and  only  consideration  of  said  promissory  note  was  the  work  and 
labor  of  said  Hochshied  and  Schmahl,  before  that  time  done  and  per- 
formed by  them  for  said  defendant,  in  and  about  certain  masonry 
which  said  Hochshied  and  Schmahl  had  contracted  and  agi'eed  to 
do  for  the  defendant,  and  that  said  work  was  done  in  so  unsldllful 
and  unworkmanlike  a  maimer  that  the  same  became  and  was  wholly 
useless  and  of  no  value  to  the  defendant ;  and  he  avers  that  the 
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Siiid  note  was  assigned  and  transferred  by  said  Hochshied  and 
Sclimahl  to  the  said  plaintiff  after  the  same  became,  by  the  terms 
thereof,  due  and  payable  ;  and  concluded  with  a  verification. 

The  plaintiff  filed  a  similiter  to  the  general  issue. 

Also  a  general  demurrer  to  the  second  and  third  pleas  of  the 
defendant,  assigning  for  cause,  that  the  defendant,  in  pleading 
failure  of  consideration,  in  said  second  and  third  pleas,  of  the  note 
declared  on  in  plaintiff's  declaration,  has  not  set  forth  with  the 
certainty  required,  the  consideration  for  which  said  notes  were 
given,  and  that  said  second  and  third  pleas  are  vague  and  uncer- 
tain. 

The  defendant  joined  in  demurrer. 

After  the  argument  the  coiu't  overruled  the  demurrer  as  to  the 
second  plea  and  sustained  it  to  the  third  plea. 

The  defendant  abided  by  the  demurrer. 

On  same  day  the  plaintiff  filed  two  replications  to  the  second 
plea : 

1st.  That  the  note  was  not  assigned  after  it  became  due. 

2nd.  That  the  consideration  had  not  failed  in  manner  and  form 
as  defendant,  etc.,  had  alleged. 

The  cause  was  tried  by  the  court,  and  judgment  rendered  for 
plaintiff. 

Chumasero  &  Eldredge,  for  Appellant. 

C.  Blanchaed,  for  Appellee. 

Walker,  J.  The  assignment  of  errors  questions  the  correctness 
of  the  decision  of  the  court  below,  in  sustaining  a  demurrer  to  appel- 
lant's third  plea.  It  was  to  the  first  count,  and  was  intended  as  a 
plea  of  failure  of  consideration.  It  alleged  that  the  sole  and  only 
consideration  of  the  promissory  note  declared  on,  was  work  and 
labor  performed  by  Hochshied  and  Schmahl  before  the  giving  of 
the  note,  for  the  defendant,  in  and  a1)0ut  certain  masonry  which 
they  had  contracted  to  do  for  the  defendnnt,  and  that  the  work 
was  performed  in  so  unskillful  and  unworkmanlike  a  manner  that 
the  same  became  and  was  wholly  useless  and  of  no  value  to  the  de- 
iendant ;  and  that  the  note  was  assigned  and  transferred  by  Hoch- 
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shied  and  Schmahl,  the  payees,  to  the  plaintiff,  after  the  same  be- 
came, by  the  term  thereof,  due  and  payable.  A  plea  that  the 
Avhole  consideration  of  a  note  has  failed  must  show  wherein  it  has 
failed,  or  it  will  be  iusufScient.  It,  like  all  other  pleas  which  set 
up  affirmative  matter,  to  be  sufficient  must  be  certain  to  a  common 
intent.  It  should  l>e  direct  and  positive  in  the  averment  of  facts, 
and  not  state  mere  conclusions.  The  very  object  of  a  special  plea 
being  to  apprise  the  plauitiff  of  the  grounds  of  defense,  it  should 
state  all  the  material  facts  constituting  that  defense  clearly  and  dis- 
tinctly, so  as  to  inform  the  opposite  party  of  what  he  has  to  meet 
on  the  trial.  This  degree  of  certauity  has  always  been  required 
by  the  practice  of  the  coiuls  of  this  State,  and  the  decisions  of 
this  court  have  been  uniform  in  requu-ing  the  plea  to  particularly 
disclose  the  manner  in  which  the  consideration  has  failed  ;  and  that 
a  mere  averment  that  it  had  failed,  or  that  it  was  for  property  or 
labor  which  was  insufficient  as  a  consideration,  is  not  sufficiently 
certain. 

The  plea  under  consideration  is  defective  in  not  disclosing  Avherein 
the  consideration  had  failed.  It  alleo;es  that  the  note  was  aiven  hi 
consideration  of  masonry  work  which  "  was  done  in  so  unskillful 
and  unworkmanlike  a  manner  that  the  same  became  and  was  wholly 
useless  and  of  no  value  to  defendant."  It  does  not  state  in  what 
the  unsldllfulness  consisted,  whether  from  defective  materials  used, 
unskillfulness  in  putting  them  together,  or  the  performance  of  the 
labor  at  an  improper  time.  But  it  leaves  it  to  conjecture  whether 
one  or  another  of  these,  or  other  facts,  would  be  relied  upon  to 
establish  the  defense. 

It  was  m-ged  that  as  the  demurrer  was  joint  to  both  pleas,  that 
the  court  erred  in  sustainino^  it  to  the  one  and  overrulino;  it  to  the 
other.  The  second  plea  presented  to  the  whole  declaration  the 
same  defense  that  the  third  did  to  the  first  count,  and  was  equall}^ 
defective,  and  the  demurrer  should  likewise  have  been  sustained  to 
it.  But  the  defect  in  the  second  plea  was  waived  by  fiHug  replica- 
tions and  goino;  to  trial. 

The  appellant,  by  his  second  plea,  obtained  all  that  he  could 
have  done  under  his  third  plea.  By  the  second  plea  he  was  per- 
mitted to  introduced  all  matters  of  defense  which  he  could  have 
done  under  the  third.     And  even  if  the  third  plea  had  been  suffi' 
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cient,  having  under  the  other  plea  received  all  the  benefit  he  could 
have  had  by  his  third  plea,  he  would  have  no  right  to  complain. 
A  defendant  has  no  right  to  continue  to  present  the  same  defense 
by  diflerent  pleas.  The  whole  object  of  pleading  is  answered  when 
a  particular  defense  is  set  up  by  one  plea,  and  nothing  beneficial 
can  be  attained  by  its  repetition  in  the  same  record.  And  where 
two  or  more  pleas,  presenting  in  all  respects  the  same  defense,  are 
interposed,  all  but  one  should  be  stricken  from  the  files,  as  they 
only  uselessly  encumber  the  record. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Chaeles  0.  Boynton  and  George  Walrodt,  impleaded  with 
Hiram  E.  Whitney,  Appellants,  v.  Albert  G.  E,obb  et  al.y 
Appellees. 

APPEAL  from  DE  KALB. 

If  the  complainant  to  a  bill  upon  -which  an  injunction  has  been  granted  is  cor- 
ruptly induced  to  dismiss  his  bill,  so  that  the  sureties  in  the  injunction  bond 
may  become  liable,  an  action  against  them  on  the  bond  will  not  be  sustained. 

The  facts  of  this  case  are  sufficiently  stated  iu  the  opinion  of  the 
court. 

W.  T.  Burgess,  for  Appellants. 

S.  A.  Hurlbut,  for  Appellees. 

Caton,  C.  J.  This  was  an  action  upon  a  bond  given  to  obtain 
an  injunction,  in  the  usual  form.  The  declaration  avers,  that  the 
injunction  had,  by  order  of  the  court,  been  dissolved,  and  that  the 
judgment  enjoined  had  not  been  paid.  To  this  declaration,  Wald- 
rodt  and  Boynton,  the  securities  in  the  injunction  bond,  filed  eight 
pleas  ;  the  two  last  of  which  are  as  follows  : 

"And  for  a  further  plea  in  this  behalf  the  said  defendants  say 
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actio  non,  because  they  say  that  on  the  11th  day  of  June,  A.  D. 
1857,  at  Sycamore,  m  the  county  of  De  Kalb,  the  said  Whitney, 
having  good  ground  for  setting  aside  the  judgments  and  restraining 
the  collection  thereof,  under  executions  issued  thereon,  which  aro 
in  said  declaration  set  forth,  and  being  then  and  there  a  wholly 
irresponsible  person,  the  said  plaintiifs  fraudulently  combined  and 
confederated  mth  the  said  Whitney  to  defraud  and  injure  these 
defendants  in  the  premises,  by  procuring  him  to  consent  to  a  dis- 
missal of  said  suit  in  chancery  and  dissolution  of  said  injunction, 
thereby  to  render  these  defendants  liable,  upon  said  bonds,  for  the 
payment  of  said  judgments,  and  to  that  end  it  was  corruptly  agreed 
between  them,  without  the  knowledge  or  consent  of  these  defend- 
ants, that  if  the  said  Whitney  would  consent  to  dismiss  his  said 
bill  and  allow  said  injunction  to  be  dissolved,  they  would,  among 
other  things,  forbear  and  extend  for  the  space  of  one  year,  to  the 
father  of  the  said  Whitney,  the  time  of  payment  of  a  large  debt 
due  from  the  old  man  Whitney,  father  of  Hiram  E.  Whitney,  to 
the  said  plaintiffs,  to  wit,  the  sum  of  fifteen  hundred  dollars,  to 
secure  which  the  old  man  Whitney  had  conveyed,  by  deed  in  trust, 
a  certain  eighty  acre  lot,  situated  in  the  town  of  Pampas,  in  said 
De  Kalb  county,  in  which  said  conveyance  the  said  plaintifis  were 
the  cesiuis  que  trusts,  and  that  accordingly  and  in  pursuance  of  said 
corrupt  agi-eement,  the  said  plaintiffs  did  forbear,  or  cause  to  be 
forborne,  and  day  of  payment  given  to  the  said  old  man  Whitney 
for  the  space  of  one  year,  upon  the  debt  and  liability  aforesaid,  due 
from  said  Whitney  to  the  said  plaintiffs,  and  said  Hiram  E.  Whit- 
ney did  dismiss  said  bill  and  allow  said  injunction  to  be  dissolved, 
and  so  these  defendants  say  that  the  said  order  of  the  said  Circuit 
Court,  dismissing  said  bill  and  dissolving  said  injunction,  was  ob- 
tained by  fraud  by  the  said  plaintiffs,  and  is  void  and  of  no  effect 
by  reason  thereof,  as  to  these  defendants,  and  this  they  are  ready 
to  verify;  wherefore  they  pray  judgment,"  etc. 

"And  for  a  further  plea  in  this  behalf,  the  defendants  say  actio 
non,  because  they  say  that  on  the  11th  day  of  June,  A.  D.  1857, 
at  Sycamore  aforesaid,  the  said  Whitney  having  good  grounds  for 
setting  aside  the  judgment  and  restraining  the  collection  thereof 
under  executions  issued  thereon,  which  are  in  said  declaration  set 
forth,  and  being  then  and  there  a  wholly  irresponsible  person,  the 
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said  George  A.  Wood,  the  person  for  whose  use  and  benefit  this 
suit  is  brought,  and  in  whom  the  equitable  interest  is,  and  then  and 
there  was,  fraudulently  combined  and  confederated  with  the  said 
Whitney  to  defraud  and  injure  these  defendants  in  the  premises, 
by  procuring  him  to  consent  to  a  dismissal  of  said  suit  in  chancery 
and  dissolution  of  said  inj miction,  thereby  to  render  these  defend- 
ants Hable  upon  said  bond  for  the  payment  of  said  judgments,  and 
to  that  end,  it  was  corruptly  agreed  between  them  without  the 
knowledge  or  consent  of  these  defendants,  that  if  he,  the  said  Whit- 
ney, would  consent  to  dismiss  his  said  bill  and  allow  said  injunction 
to  be  dissolved,  that  they  would,  among  other  things,  forbear  and 
extend  the  time  of  payment  for  one  year  after  the  same  should  be- 
come due  and  paj^able,  to  one  William,  father  of  the  said  Hiram 
E.  Whitney,  a  certain  debt  due  from  the  said  William  Whitney, 
the  equitable  or  legal  interest  to  which  was  then  and  there  in  the 
said  George  A.  Wood ;  said  debt  was  for  the  sum  of  $1,500,  and 
which  had  fallen  due  on  the  2nd  day  of  June,  A.  D.  1857,  and  to  , 
secure  the  payment  of  which  debt  the  said  William  Whitney  had 
conveyed,  in  trust,  to  one  William  B.  Hovey,  tlie  following  de- 
scribed lands  and  premises,  situate  in  the  county  of  De  Kalb,  ajid 
State  of  Illinois  aforesaid,  to  wit :  north  half  of  the  north-east 
quarter  of  section  twenty-eight,  in  township  forty  north,  range  five 
east ;  also  the  north-east  quarter  of  the  north-west  quarter  of  sec- 
tion twenty-three,  in  the  same  range  ;  and  that  accordingly  and  in 
pursuance  of  said  corrupt  agreement,  the  said  Wood  did  forbear, 
or  cause  to  be  forborne,  and  day  of  payment  given  to  said 
William  Whitney,  upon  said  debt  and  liability  due  from  him  as 
aforesaid,  and  said  Hiraui  E.  Whitney  did  dismiss  said  bill  and 
allow  said  injunction  to  be  dissolved,  and  so  these  defendants  say 
that  the  said  order  of  the  said  Circuit  Court,  dismissmg  said  bill, 
was  obtained  by  fraud,  by  the  said  Wood,  and  is  void  and  of  none 
effect  by  reason  thereof,  as  to  these  defendants,  and  this  they  are 
ready  to  verify  ;   wherefore  thej  pray  judgment,"  etc. 

A  demurrer  was  sustained  to  these  pleas. 

The  law  cannot  allow  parties  to  recover  a  judgment,  who  have 

liccome  apparently  entitled  to  it  by   the   perpetration   of  such  a 

fraud  as  is  here  confessed.     It  is  the  fraud  of  the  plaintilis  below 

and  not  the  fraud  of  the  principal  in  the  bond,   of   which   the 

(304 


APKIL  TERM,  1859.  527 

Boynton  et  al.,  impl.,  etc.,  v.  Robb  et  al. 

sureties  have  a  right  to  complain.  No  matter  from  what  motive 
the  complainant  in  the  injunction  suit  ma}^  have  dismissed  it,  so  as 
it  was  not  brought  about  by  improper  inducements  by  the  defend- 
ants in  that  suit,  the  sureties  could  have  no  cause  to  complain. 
The  sureties  took  the  risk  that  the  complainant  had  good  cause  for 
the  injunction,  and  that  he  would  conduct  it  in  good  faith,  but  they 
did  not  undertake  that  the  other  parties  would  not  corrupt  and 
bribe  him  to  dismiss  a  good  cause  of  complaint.  The  complainant 
was  himself  irresponsible,  so  that  a  dissolution  of  the  injunction 
could  not  hurt  him  very  materially,  while  it  would  enable  the 
judgment  creditors  to  collect  the  amount  of  the  judgment  of  the 
sureties.  In  this  state  of  things  they  bribe  the  judgment  debtor 
to  dismiss  his  bill,  to  enable  them  to  fix  the  liability  upon  the 
sureties.  To  allow  such  a  frauct  and  conspiracy  as  this  to  triumph, 
shocks  the  moral  sense  of  every  upright  mind,  and  would  be  a 
reproach  to  the  law.  Suppose  the  defendants  in  the  injmiction  suit 
had  bribed  the  complainant's  attorney  to  dismiss  the  bill ;  suppose 
a  party  should  conspire  with  and  bribe  an  agent  or  partner  of 
another,  to  do  an  act  for  liis  benefit,  would  not  a  court  of  law  crush 
the  attempt  of  the  party  to  reap  the  benefit  of  his  corrupt  prac- 
tices ?  If  it  would  not,  we  confess  to  an  ignorance  of  its  princi- 
ples and  its  spirit.  The  old  and  oft  repeated  principle,  that  a  party 
shall  not  take  advantage  of  his  own  wrong,  applies  here,  or  there 
never  was  a  case  for  its  proper  apphcation.  We  are  satisfied  the 
court  below,  in  the  hurry  of  the  circuit  business,  did  not  fully 
understand  the  extent  of  the  averments  of  these  pleas.  The  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Breese,  J.  I  do  not  concur  m  this  opinion.  The  defendants, 
in  neither  of  the  pleas,  allege  any  damage  to  them  by  reason  of 
the  agreement  to  dissolve  the  injunction,  even  if  it  were  a  corrupt 
agreement.  And  although  a  good  cause  for  an  injunction  might 
once  have  existed,  it  does  not  follow,  nor  is  it  so  alleged  in  the 
pleas,  that  it  did  exist  at  the  time  of  the  agreement  to  dismiss  the 
bill.  If  the  defendants  were  not  damaged  by  the  dismissal,  and 
they  do  not  aver  they  were,  they  should  not  be  permitted  to  evade 
their  just  responsibihty. 
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Thomas  Speer,  Appellant,  v.  Silas  B.  Cobb,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

The  payment  of  a  part  of  a  sum  of  money  which  is  due,  does  not  create  an  equity 
in  favor  of  the  payor,  to  entitle  him  to  an  indefinite  delay,  for  the  payment  of 
the  balance. 

On  October  9th,  1855,  Harrison  P.  Heacox  mortgaged  a  lot  of 
ground  in  Chicago,  to  Sihis  B.  Cobb,  for  $13,380,  payable  in 
installments  :  One  for  $3,880,  payable  in  one  year ;  another  for 
$2,640,  payable  in  two  years  ;  another  for  $2,480,  payable  in  three 
years  ;  another  for  $2,320,  paj^^able  in  four  years  ;  and  the  last  for 
$2,160,  payable  in  five  years  from  the  date  of  said  mortgage 
respectively.  The  first  note  was  paid.  After  the  second  note 
became  due,  Isaac  Speer  paid  $1,500  to  the  said  mortgagee,  upon 
said  second  installment.  After  the  execution  of  said  mortgage, 
Isaac  Speer  became  the  owner  of  tlie  property  in  question,  and 
afterwards  assigned  the  property  in  question,  for  the  benefit  of  his 
creditors,  to  Thomas  Speer,  the  complainant  below  and  plaintiff  in 
error  here.  The  bill  was  filed  to  enjoin  the  sale  of  the  property  in 
question,  for  residue  of  the  second  installment.  An  injunction  was 
granted,  but  upon  the  hearing  the  bill  was  dismissed. 

Thomas  Speer  appealed. 

The  question  presented  by  this  record  is,  whether  or  not  the 
payment  of  $1,500  upon  the  second  installment,  is  a  waiver  of  the 
forfeiture  and  power  of  sale,  vested  by  the  terms  of  the  conditions 
aforesaid  in  the  appellee. 

li.  S.  Blackwell,  for  Appellant. 

S.  B.  Perry,  for  Appellee. 

Caton,  C.  J.  The  second  note,  for  $2,640,  fell  due  in  October, 
1857.  A  few  days  after  its  maturity,  the  complainant  paid  the 
defendant  $1,500  on  that  note,  and  as  he  avers,  Cobb  agreed  to 
postpone  the  balance  of  that  note  indefinitely.  In  the  succeeding 
Apiil,  after  six  mouths  delay  on  the  balance  of  the  note,  Cobb  pub- 
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lished  a  notice  that  he  would  sell  the  premises  in  pursuance  of  a 
power  of  sale  contained  in  the  mortgage,  to  satisfy  the  balance  due 
on  that  note,  and  also  the  amount  due  on  the  three  other  notes  se- 
cm-ed  l:)y  tJie  mortgage,  which  by  its  terms,  were  to  mature  upon 
the  failure  to  pay  any  of  the  notes  or  the  interest  thereon,  at  the 
respective  times  when  they  should  mature.  And  this  bill  was  filed 
to  enjoin  this  sale,  on  the  pretence  of  equity,  arising  on  the  fact  of 
the  payment  of  $1,500  on  the  second  note,  and  the  indefinite  pro- 
mise of  forbearance  of  the  balance  due  on  that  note.  We  confess 
ourselves  unable  to  see  any  particular  equity  arising  from  either  of 
these  causes.  There  was  nothing  so  extraordinarily  meritorious  in 
paying  $1,500  on  the  13th  of  October,  when  it  was  his  duty  to  have 
paid  $2,640  on  the  9th  of  October.  In  ordinary  dealings  among 
ordinary  men,  the  general  conclusion  would  be  that  he  had  come 
tar  short  of  his  moral,  as  well  as  legal  duty,  instead  of  having  gone 
so  far  beyond  his  duty  as  to  entitle  him  to  particular  consideration 
in  a  court  of  equity.  Nay  more,  at  the  time  he  paid  the  $1,500,  it 
was  his  duty  to  have  paid  not  only  the  whole  of  the  second,  but 
also  the  three  subsequent  notes,  which,  by  the  terms  of  the  contract, 
became  due  and  payable  on  the  failure  to  pay  the  second  note  when 
it  matured.  Thus  far  we  cannot  discover  the  extraordinary  merit 
on  which  this  equity  is  supposed  to  arise.  Then  is  there  anything 
in  the  promise  alleged  to  have  been  made  by  Cobb,  at  the  time  he 
received  the  $1,500,  that  he  would  postpone  the  balance  ?  This  is 
the  language  of  the  bill.  It  alleges  that  the  complainant  "  paid  to 
the  said  Silas  B.  Cobb,  upon  said  second  note  above  recited,  the 
sum  of  one  thousand  five  hundred  dollars,  which  said  sum  of  money 
was  then  and  there  accepted  and  received  by  said  Silas  B.  Cobb, 
in  part  satisfaction  of  the  said  last  mentioned  promissory  note,  and 
the  said  Silas  B.  Cobb,  then  and  there,  in  consideration  of  said  pay- 
ment, and  of  the  promises  of  the  said  Thomas  Speer,  to  pay  the 
residue  of  the  said  last  meiltioned  note,  the  said  Silas  B.  Cobb  ex- 
tended indefinitely  the  time  of  payment  of  said  residue  of  said  prin- 
cipal and  interest."  What  then  was  the  purport  of  this  promise, 
waivmg  the  question  of  consideration,  and  admitting  it  to  be  bind- 
ing ?  He  promised  to  extend  it  without  defining  the  period  to 
which  he  would  extend  it.  It  was  equivalent  to  saying  that  he 
would  extend  it  some  time,  but  -would  reserve  the  right  to  himself 
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to  determine  how  long  he  would  extend  it.  While  he  agreed  to 
give  some  indulgence,  he  bound  himself  to  no  particular  time.  Ho 
certainly  did  not  mean  to  say  that  he  would  extend  the  time  for- 
ever. And  if  the  time  of  extension  was  ever  to  terminate,  he 
I'eserved  the  right  to  fix  that  time.  It  is  like  the  case  of  Doyle  v. 
Teas^  4  Scam.  R.  202,  where  we  held  that  a  promise  to  paj^  "  a 
certain  sum  "  was  fulfilled  by  paying  a  nominal  amount.  It  was 
equivalent  to  some  money.  So  here.  The  most  that  can  be  made 
of  this  promise,  was  that  he  promised  to  give  some  time  on  the 
balance.  He  did  so.  He  waited  six  months,  and  then  having 
received  no  further  payments,  he  commenced  proceedings  to  fore- 
close his  mortgage,  and  the  delinquent  debtor  now  insists  that  he 
has  a  right  to  have  the  proceedings  stayed  by  a  court  of  equity. 
The  court  below  dissolved  the  injunction,  and  we  think  very  prop- 
erly. 

The  decree  must  be  aflirmed. 

Decree  affirmed. 


Strong  H.  Earll,  for  the  use  of  Charles  G.  Patten,  Plaintiff 
in  Error,  v.  James  Mitchell  ei  al..  Defendants  in  Error, 

ERROR  TO  STEPHENSON. 

The  question  of  fairness  in  the  purchase  of  bills  of  exchange,  as  to  whether  the 
transaction  was  one  of  fair  business,  or  designed  as  a  cloak  for  usury,  having 
been  left  to  the  jury,  under  proper  instructions,  their  finding  will  not  be  inter- 
fered with. 

This  was  an  action  for  money  had  and  received,  brought  by  the 
plaintifl"  in  error  against  the  defendants  in  error,  to  recover  back 
excess  of  usurious  interest  over  the  legal  rate,  alleged  to  have  been 
taken  by  the  defendants,  or  the  plaintifi",  during  the  years  185-1, 
1855  and  1856,  and  was  tried  by  a  jury,  before  Sheldon,  Judge, 
at  December  term  of  Stephenson  Circuit  Court,  A.  D.  1858. 

The  plaintiff  declared  on  the  common  counts,  for  money  had  and 
received  by  the  defendants  to  plaintiff's  use.     Defendants  pleaded 
general  issue — payment  and  set-off. 
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It  appeared  that  during  a  period  of  time  extending  from  the  12th 
day  of  January,  A.  D.  1854,  to  the  29th  day  of  March,  A.  D.  1856, 
Strong  H.  Earll  was  engaged  in  the  business  of  buying  and  forward- 
ing produce  from  Freeport,  in  Stephenson  county,  to  Cliicago,  and 
during  the  same  period,  at  the  same  place,  the  defendants  were 
brokers,  and  were  engaged  in  the  business  of  loaning  money,  buy- 
ing and  selling  exchange,  and  receiving  deposits.  That  during  the 
time  the  plaintiff  was  engaged  in  the  said  business,  he  obtained  all 
his  money  accommodations  of  the  defendants  in  error,  the  whole 
amounting  during  that  period  to  some  three  hundred  thousand  dol- 
lars. That  these  accommodations  were  obtained  by  Earll  of  the 
defendants,  by  drawing,  at  frequent  and  short  intervals,  his  bills  of 
exchange  in  favor  of  the  defendants,  on  one  A.  R.  Williams,  of  Chi- 
cago. That  the  number  of  these  bills  so  drawn  were  some  two 
hundred  and  sixty,  and  in  amounts  ranging  from  five  hundred  to 
two  thousand  dollars.  That  a  few  of  the  bills  were  drawn  at  sight, 
and  the  remainder  ranging  from  five  to  thirty  days. 

The  defendants,  at  the  time  the  drafts  were  drawn,  placed  to  the 
credit  of  Earll,  on  their  books,  and  on  the  pass-book  of  Earll,  the 
amount  of  the  drafts,  less  one-fourth  of  one  per  cent,  on  sight  dra  fte  ; 
on  five  day  drafts,  less  one-half  per  cent. ;  ten  days,  three-fourths 
of  one  per  cent,  ;  fifteen  days,  one  per  cent. ;  twenty  days,  one  and 
one-half  per  cent.,  and  thirty  days,  two  per  cent.  ;  and  that  the 
amount  thus  placed  to  his  credit  was  what  the  defendants  gave  for 
the  drafts. 

The  drafts  were  all  taken  up,  and  fully  paid  to  defendants  at 
maturity. 

This  action  was  broug'ht  to  recover  the  excess  over  the  leojal  rate 
of  interest,  which  the  defendants  in  error  had  received  on  the  pay- 
ment of  said  drafts — the  plaintiff  in  error  claiming  that  the  trans- 
action was  a  borrowing  and  loaning  of  money,  and  the  defendants 
claiming, 

1st.  That  they  purchased  the  drafts,  and  if  not  a  purchase, 
then, 

2nd.  That  they,  by  the  custom  of  trade,  had  a  .right  to  charge 
the  excess  over  and  above  the  legal  rate  of  interest  as  commis- 
sion. 

When  Earll  wanted  money  he  would  apply  to  the  defendants  to 
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see  if  they  could  accommodate  him.  If  they  could,  a  draft  on  A.  E. 
Williams  was  made  out  in  the  office  of  the  defendants,  payable  to 
the  defendants,  and  when  delivered  to  them  the  defendants  credited  j 
him  with  the  avails  of  the  drafts  on  their  own  books,  and  likewise 
on  the  pass-book  furnished  by  the  defendants  to  the  plaintiff.  The 
avails  of  the  drafts  were  the  amount  placed  to  Earll's  credit  on 
the  books.  The  amount  placed  to  his  credit  on  the  drafts  was  the 
face  of  the  drafts,  less  the  discount. 

The  rate  of  exchange  on  Chicago,  during  the  period  of  time 
covered  by  these  transactions,  varied  from  par  to  one-half  per  cent, 
premium. 

Meacham  &  Bailey,  for  Plaintiff  in  Error. 

J.  Maesh,  and  F.  C.  Ingalls,  for  Defendants  in  Error. 

Caton,  C.  J.  The  question  which  we  shall 'consider  in  this  case, 
is  whether  this  was  a  loan  of  money  or  the  purchase  of  bills  of 
exchange.  Wo  do  not  consider  it  at  this  time  a  question  open  to 
dispute,  that  a  party  may  purchase  a  sight  or  time  bill  of  exchange 
oa  another  place,  even  within  the  same  State,  of  either  the  drawer 
or  iudorser  of  the  bill,  and  pay  therefor  any  price,  which  the  par- 
ties may  agree  upon.  But  such  a  transaction  is  always  open  to 
inquiry,  as  to  whether  the  pretended  purchase  of  the  bill  of 
exchange  Avas  merely  colorable  and  really  designed  to  cover  up  a 
usurious  loan  of  money  or  not.  And  when  such  is  found  to  be 
the  case,  it  is  the  duty  of  the  courts  to  strip  it  of  its  false  coloring 
and  treat  it  according  to  its  real  character,  as  an  usurious  transac- 
tion. Here  the  plaintiff  claims  there  was  a  loaning  of  money,  and 
a  reservation  of  more  than  lawful  interest,  and  that  the  bills  o 
exchange  were  taken  as  security  for  the  loans,  while  the  defendants 
insist,  that  they  purchased  the  bills  of  exchange  on  Chicago  in  good 
faith,  and  that  they  paid  therefor,  by  passing  to  the  credit  of  the 
plaintiff  on  their  books,  the  face  of  the  bills,  less  the  usual  and  ordi- 
nary exchange  on  such  bills.  On  its  face  the  transaction  was  a  sale 
and  purchase  of  the  bills,  and  the  proof  shows  that  the  rate  of 
exchange  charged  and  discounted,  or  deducted  from  the  fiice  of  the 
bills,  was  no  more  than  the  usual  and  ordinary  rates  for  such  bills, 
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at  the  time  and  place  of  the  transactions.  At  the  trial  below,  the 
court  admitted  all  the  e\'idence  offered  by  either  party,  tending  to 
elucidate  the  true  character  of  the  transaction,  and  fully  instructed 
the  jury  as  to  the  difference  between  a  loan  of  money  and  a  pur- 
chase of  the  bills,  and  left  it  to  them  to  determine  whether  here 
was  a  usurious  loan  of  money,  covered  up  by  an  appearance  of  a 
purchase  of  bills  of  exchange,  or  whether  it  was  a  bonajide  pur- 
chase of  the  bills,  and  the  jury  found  the  latter  to  be  the  true  char- 
acter of  the  transaction,  and  we  entirely  concur  with  them  in  this 
conclusion  ;  and  therefore  affirm  the  judgment  without  expressing 
au}^  opuiion  on  the  question,  whether  a  party  who  paj^s  more  than 
the  rate  of  interest  allowed  to  be  recovered  by  the  laAV  of  1849, 
can  recover  back  the  excess,  in  an  action  for  money  had  and 
received.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Cyrus  P.  Allbee  et  al.,  Appellants,  v.  The  People,  Appellees, 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  party  who  has  executed  a  bond  as  surety,  declai-ing  that  the  i^rincipal  in  it,  who 
was  coroner,  had  succeeded  to  the  office  of  sheriff,  cannot  gainsay  the  fact,  so 
as  to  release  himself  from  liabihty. 

The  facts  are,  that  on  the  first  Tuesday  next  after  the  first  Mon- 
day of  November,  1854,  James  Andrew  was  elected  sheriff,  and 
James  S.  Beach,  coroner  of  the  county  of  Cook,  and  State  of  Illi- 
nois. That  on  the  27th  of  February,  1856,  the  sheriff  died.  The 
clerk  of  the  County  Court  of  Cook  county  notified  the  Governor 
of  the  vacancy.  The  Governor  neglected  to  issue  a  v/rit  of  election 
to  fill  said  vacancy.  On  March  25th,  1856,  the  said  Beach,  "with 
Carrolton  Drake,  Joseph  H.  Gray,  Martin  O.  Walker,  and  the 
said  Cj^'us  P.  Allbee,  entered  into  a  bond  which  was  approved  by 
the  Circuit  Court  of  said  Cook  count}^  in  the  penal  sum  of  $10,000, 
and  payable  to  the  People  of  the  State  of  Illuiois,  conditioned  as 
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follows :  "  That,  whereas,  the  above  boiinden  James  S.  Beach, 
coroner  in  and  for  the  county  of  Cook,  and  State  of  Illinois,  h;us 
by  the  decease  of  James  Andrew,  late  sherilF  of  said  Cook  county, 
succeeded  to  the  rights,  duties,  office,  etc.,  of  sherift*  of  said  county, 
by  virtue  of  his  said  office  of  coroner,  now  if  the  said  James  S. 
Beach  shall  faithfully  and  truly  perform  and  discharge  all  the 
duties  required  or  to  be  required  of  him  by  law,  as  acting  sheriff 
of  said  county  of  Cook,  then  the  above  obligation  to  be  void  ; 
other Avise  to  be  and  remain  in  full  force  and  effect." 

The  People,  for  the  use  of  John  Copeland,  sued  the  bond  aforesaid 
in  the  Common  Pleas  Court  of  Cook  county  aforesaid.  The  writ 
of  summons  was  served  upon  the  said  Beach  and  Allbee  alone.  On 
September  16,  1858,  a  judgment  by  default  was  entered  against  the 
said  Beach  and  Allbee,  for  $10,000,  the  penalty  aforesaid,  and  the 
damages  were  assessed  in  favor  of  the  said  Copeland,  to  the  amount 
of  $321.65.  An  execution  issued  upon  said  judgment  for  the  dam- 
ages aforesaid  against  the  said  Beach  and  Allbee.  On  September 
16,  1858,  Daniel  T.  Olney  suggested  a  further  breach  of  said  bond, 
and  recovered,  on  September  25,  1858,  upon  an  assessment,  dam- 
ages for  such  further  breach  to  the  amount  of  $389.92.  On  No- 
vember 12,  1858,  a  SCI.  fa.  was  issued  ou  the  original  judgment 
aforesaid,  to  make  Walker,  Drake  and  Gray,  parties  thereto.  This 
writ  was  served  upon  Walker  and  Gray.  Drake  not  found.  To 
this  scire  facias  Gray  demurred,  and  Walker  plead  in  substance 
the  facts  aforesaid.  The  plaintiff  demurred  to  the  said  several 
pleas.  Judgment  was  rendered  upon  the  demurrer,  making  Gray 
and  Walker  parties  to  the  said  original  judgment. 

The  errors  assigned  are  that. 

The  court  erred  in  rendering  the  original  judgment  aforesaid. 

The  court  erred  in  assessing  damages  in  favor  of  the  said  Cope- 
land. 

The  court  erred  in  assessing  damages  in  favor  of  the  said  Olney. 

The  court  erred  in  making  the  said  Gray  and  Walker  parties  to 
the  said  original  judgment. 


li,  S.  Blackavell,  for  Appellant. 

W.  T.  Burgess,  for  Appellees. 
612 


APRIL  TERM,  1859.  534 

Allbee  et  al.  v.  People. 

Caton,  C.  J.  The  recitals  of  this  boud  declare,  that  the  princi- 
pal had  succeeded  to  the  office  of  sheriff,  by  reason  of  the  death  of 
the  sheriff,  and  the  obligees  in  the  bond  are  estopped  to  deny,  that 
he  did  thereby  become  the  sheriff,  and  it  is  quite  unnecessary  for  U5 
to  determme,  whether  this  statement  was  true  or  not.  This  question 
has  been  fully  settled  by  this  court  in  the  case  of  Green  et  at  v. 
Wardwell  et  al.,  17  111.  R.  278.  We  there  held,  that  the  sureties 
in  the  bond  of  a  justice  of  the  peace  should  not  be  permitted  to 
deny,  that  he  was  in  law  and  m  fact,  a  justice  of  the  peace.  See 
also  Shaw  et  al.  v.  Havekluft  et  at,  21  111.  R.  127.  They  vouched 
to  the  public,  that  he  was  authorized  to  act  in  that  capacity,  and 
undertook  that  he  should  act  faithfully,  and  when  called  upon  to 
respond  for  a  want  of  fidelity,  they  could  not  turn  round,  and  say 
that  he  was  not  such  officer.  So  here  these  sureties  declared  in 
this  bond,  that  Beach  became  sheriff  by  virtue  of  his  office  of  coro- 
ner, upon  the  death  of  a  former  sheriff,  and  they  obligated  them- 
selves that  he  should  perform  the  duties  of  that  office  faithfully,  and 
now  when  sued  upon  that  bond,  because  he  did  not  do  so,  they 
must  be  concluded  by  this  declaration.  But  admitting  that  they 
may  deny  that  he  succeeded  to  the  office  of  sheriff,  there  can  be  no 
question  that  he  succeeded  to  all  the  duties  of  the  office  of  sheriff, 
which  fact  is  also  recited  in  this  bond,  and  the  obligation  that  he 
should  faithfully  perform  these  duties,  is  beyond  all  question  strictly 
within  the  provisions  of  the  statute,  and  that  affords  precisely  the 
same  remedy  upon  a  coroner's  bond,  that  it  does  upon  a  sheriff's 
bond,  so  that  it  seems  to  us  quite  immaterial,  whether  it  be  deemed 
a  sheriff's  bond  or  a  coroner's  bond.  The  form  is  the  same,  and  the 
remedy  is  the  same  in  the  one  case  as  the  other.  At  any  rate  they 
have  certified  to  all  persons  who  might  entrust  their  business  to  hia 
hands,  that  he  was  sheriff,  and  invited  them  to  entrust  such  ousi- 
ness  to  him,  and  placed  this  bond  drawn  in  the  forms  of  the  law, 
upon  the  records  of  the  court,  as  a  security  to  such  suitors. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Philander  Eddy,  Appellant,  v.  Chas.  Peterson,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COLTIT  OF  COMMON  PLEAS. 

In  an  action  by  an  indorsee  against  the  indorser  of  a  note,  the  drawer  is  a  compe- 
tent witness  to  prove  pi-otest  and  notice.  Any  evidence  which  will  satisfy  the 
juiy  of  that  fact,  is  siifficient. 

This  was  an  action  of  assumpsit,  brought  by  appellee  as  indorsee, 
against  the  appellant,  as  indorser  of  a  bill  of  exchange,  drawn  in 
this  State,  and  addressed  to  the  drawee,  at  Albany,  in  the  State  of 
New  York. 

The  declaration  contains  two  special  counts  upon  the  bill,  and 
also  the  common  counts  for  money  lent  and  advanced,  etc.,  for 
money  paid,  laid  out  and  expended,  etc.,  for  money  had  and  re- 
ceived, etc.,  for  goods,  wares  and  merchandise,  etc.,  for  labor,  care 
and  diligence,  etc..  and  on  an  account  stated,  etc. 

There  was  a  demurrer  to  the  first  special  count,  which  was  sus- 
tained by  the  court,  and  the  plea  of  non  assumpsit,  with  affidavit 
of  merits,  to  the  remamder  of  the  declaration — and  issue  thereon. 
A  jury  was  waived  by  agreement.  The  cause  was  tried  by  the 
court,  which  refused  to  admit  the  bill  of  exchange  in  evidence  under 
the  special  count,  but  admitted  it  under  the  other  counts  of  the 
declaration,  and  found  a  verdict  for  the  plaintiff  for  $1,627.93. 
The  defendant  moved  for  a  new  trial,  among  other  reasons,  because 
the  damages  assessed  were  excessive  ;  the  court  consented  to  allow 
the  motion  unless  the  plaintiff  would  remit  the  sum  of  $75  of  such 
damages,  which  he  accordmgly  did,  and  the  court  then  oveiTuled 
the  defendant's  motion  for  a  new  trial,  and  rendered  judgment  for 
the  sum  of  $1,552.93,  and  costs,  against  the  defendant— to  which 
decision  of  the  court,  and  the  various  rulings  of  the  court  in  the 
progress  of  the  trial,  the  defendant  excepted.  An  appeal  was 
allowed  him. 

The  evidence  of  protest  was  by  Pratt,  who  says  he  had  notice  of 

the  protest,   and  he  informed  the  defendant,  who  replied,  "  We 

must  pay  it,"  and  that  the  defendant  told  the  witness  to  get  the 

money  that  witness  had  received  for  the  bill,  out  of  Hinckley's 
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bank,  where  the  witness  had  deposited  the  same,  and  pay  the  bill. 
Pratt  was  the  drawer  of  the  bill. 

J.  W.  Chickerixg,  and  Shumway,  Waite  &  Toavxe,  for  Ap- 
pellant. 

Hooper,  Causix  &  Shermax,  for  Appellee. 

Caton,  C.  J.  This  was  an  action  by  the  indorsee  against  the 
iudorser  of  a  bill  of  exchange.  And  the  court  properly  held  that 
in  such  an  action  the  drawer  was  a  competeat  witness  to  prove  pro- 
test and  notice  to  the  indorser.  No  particular  form  of  proof  is 
indispensable  to  establish  the  fact  of  presentation  and  non-accept- 
ance or  non-payment  of  a  bill  of  exchange  and  notice  thereof  to  the 
indorser  or  other  party  to  the  bill  whose  liability  may  be  fixed  by 
such  notice.  Any  evidence  which  convinces  the  court  or  jmy  of 
the  existence  of  those  facts,  is  sufficient  to  create  the  Habihty.  The 
very  fact  that  a  formal  protest  by  a  notary  is  always  introduced  to 
prove  these  facts,  except  possibly  in  one  case  in  ten  thousand,  has 
created  a  notion  or  impression,  in  well  informed  circles,  and  even 
to  some  extent  among  the  profession,  that  such  is  the  only  proof 
admissible  to  estabhsh  these  facts,  or  if  other  proof  is  resorted  to, 
it  must  be  of  the  most  positive  and  undisputable  character.  It  is 
hardly  necessary  to  say  that  such  notions  are  not  founded  in  any 
principle  of  the  commercial  law  of  evidence.  These  facts  should  be 
satisfactorily  proved,  as  any  other  necessary  fact  to  make  out  a  case, 
and  lil^e  any  other  essential  fact,  they  may  be  even  proved  by  cir- 
cumstantial evidence  alone,  if  the  circumstances  create  the  convic- 
tion that  the  facts  exist.  "We  think  the  proof  in  this  case  sufficient, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Martin  0.  Walker,  impleaded  with  James  Moore,  Appel- 
lant, V.  Granville  Kimball,  Appellee. 

APPEAL  FROM  COOK. 

The  Same,  Appellant,  v.  The  Same,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Where  a  note  is  given,  payable  within  three  years  from  date,  with  interest  annu- 
ally, at  ten  per  cent.,  the  payee  may  sue  for  and  recover  the  interest,  at  the  ex- 
piration of  each  year. 

The  first  of  the  above  cases  was  assumpsit,  upon  an  agreement 
for  the  purchase,  of  Kimball,  of  his  interest  in  the  staging  business 
in  Missouri  and  Kansas. 

The  first  count  is  special  on  the  agreement,  seting  it  forth  in  hcec 
verba.  The  second  is  a  general  count  on  the  account  stated  by  Mr. 
Vernon  under  said  agreement.  The  third  and  fourth  are  the  com- 
mon counts. 

The  agreement  contains,  among  other  things,  the  following  pro- 
visions, viz.:  "  And  the  said  Walker  and  Moore  agree  to  pay  to 
said  Kimball  the  sum  of  five  thousand  dollars,  within  four  months 
from  the  date  hereof,  with  ten  per  cent,  from  the  date  hereof,  and 
said  Walker  and  Moore  agree  to  pay,  within  three  years  from  this 
date,  to  said  Kimball,  the  sum  of  thirteen  thousand  one  hundred 
and  sixty-six  dollars,  with  interest  annually  at  ten  per  cent.,  said 
last  mentioned  sum  to  be  lessened  or  increased,  according  to  the  result 
of  the  settlement  to  be  made  by  said  WilUam  Vernon  as  aforesaid  " 

Mr.  Vernon  stated  the  account  pursuant  to  the  agreement,  and 
found  a  balance  due  Kimball,  under  said  agreement,  of  $8,778.30. 

This  suit  was  instituted  to  recover  $877.83,  claimed  to  be  due 
under  the  agreement  as  annual  interest  at  ten  per  cent,  upon  the 
balance  of  account  found  by  Mr.  Vernon. 

The  agreement  and  award  or  statement  of  account,  by  Mr.  Ver- 
non, were  read  in  evidence,  without  objection,  which  was  all  the 
evidence. 

The  court  found  for  defendant  the  sum  of  $877.83,  and  refused 
to  set  aside  the  assessment  for  that  sum,  and  to  grant  a  new  inquest. 
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The  second  of  the  foregoing  cases  was  m  the  Common  Pleas,  and 
was  another  suit  for  the  annual  interest  claimed  to  be  due  in  1858. 
The  pleadings  and  proofs  are  the  same  ;  the  onl}^  difference  being 
that  a  plea  was  put  in  in  this  last  case.  The  judgment  was  for  the 
same  amount  as  that  in  the  Circuit  Court. 

The  controversy  was  upon  the  true  construction  of  the  agree- 
ment, as  to  the  payment  of  interest — whether  it  was  due  annually, 
as  contended  for  by  defendant,  or  whether  it  was  due  with  the 
principal  sum  at  the  end  of  the  three  years. 

The  same  errors  are  assigned  on  each  of  the  records,  viz. : 

1st.  The  court  found  for  the  appellee. 

2nd.  The  court  rendered  judgment  for  the  appellee,  when,  by 
the  laws  of  the  land,  judgment  should  have  been  rendered  for  the 
appellant. 

3rd.  The  court  misconstrued  the  contract  or  agreement  between 
the  paiines. 

ScATES,  McAllister  &  Jewett,  for  Appellant. 

E.  A.  AND  J.  Van  Buken,  for  Appellee. 

Caton,  C.  J.  These  actions  are  to  recover  several  installments 
of  interest  on  the  same  agreement,  which  contains  this  clause  : 
"  Said  Walker  and  Moore  agree  to  pay,  mthin  three  years  from 
this  date,  to  said  Kimball,  the  sum  of  thii'teen  thousand  one  hun- 
dred and  sixty-six  dollars,  with  interest  annually  at  ten  per  cent." 
And  the  question  presented  is,  whether  the  interest  is  payable  annu- 
ally, or  not  till  the  principal  becomes  due.  None  of  the  cases  re- 
ferred to  by  either  side  are  precisely  in  point.  Those  referred  to 
by  the  appellee,  would  be  directly  like  these,  if  the  rate  of  interest 
were  not  expressed  in  the  agreement.  Then  it  would  be  very  clear 
that  the  word  annually  could  have  been  inserted  for  no  other  pur- 
pose than  that  of  fixing  the  time  when  the  interest  should  be  paid. 
Here,  the  rate  of  interest  stipulated  is  ten  per  cent.,  while  the  rate 
fixed  by  the  statute,  in  the  absence  of  any  stipulation  on  the  sub- 
ject, is  six  per  cent,  per  annum,  and  it  is  insisted  that  the  word  an- 
nually was  inserted  for  the  purpose  of  determining  the  rate  of 
interest,  and  not  for  the  purpose  of  fixing  the  time  when  the  inter- 
est should  be  payable.     An  agreement  to  pay  a  certain  sum  in  a 
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specified  period,  either  longer  or  shorter  than  one  year,  with  inter- 
est at  ten  per  cent.,  if  literally  construed,  would  mean  ten  per 
cent.,  no  more  and  no  less,  for  the  whole  time  during  which  the  pay- 
ment was  forborne  by  the  terms  of  the  agreement,  whether  that 
time  was  more  or  less  than  one  year  ;  yet  the  courts  will  always 
imply  the  words  annually,  or  per  annum,  for  the  purpose  of  fixing 
the  rate  of  interest.  The  rate  of  interest  is,  therefore,  the  same, 
whether  the  word  annually  bo  inserted  or  not ;  yet  it  is,  undoubt- 
edly, the  right  of  the  parties  to  insert  that  word,  and  for  the  sole 
pm'pose  of  fixing  the  rate  of  interest.  But  it  does  not  necessarily 
follow,  that  that  word  was  used  for  that  purpose  only.  That  word 
may  well  be  used,  and  indeed  it  is  the  proper  word  to  use,  for  the  pur- 
pose of  fixing  the  time  when  the  interest  shall  be  paid,  and  we  are 
incUned  to  think  that  such  is  its  proper  office  here.  Admitting 
that  it  is  not  free  from  doubt  as  to  what  the  parties  did  really 
intend,  that  doubt  must  be  solved  by  the  well  settled  rule  of  law, 
that  in  case  of  doubtful  construction,  we  must  treat  the  lano;ua2:e 
used,  as  the  language  of  the  party  who  executes  the  instrument, 
and  construe  it  most  strongly  against  him,  rather  than  against  the 
other  party,  who  is  not  presumed  to  have  selected  the  ambiguous 
expression.  We  agree  with  the  construction  adopted  by  the  Com- 
mom  Pleas,  and  affirm  its  judgment. 

Judgment  affirmed. 


Edmund  S.  Holbrook  et  al.,  Appellants,  v.  The  Trustees  of 
Schools  of  Township  33  North,  of  Range  One  East,  of 
the  County  of  La  Salle,  Appellees. 

APPEAL  FROM  LA  SALLE. 

The  appointment  of  a  treasurer  by   school  trustees,  is  a  removal  of  the  prior 

officer. 
The  approval  of  the  bond  of  a  treasurer  oi  a  school  district,  is  evidenced  by  an 

official  indorsement  of  the  members  of  the  board. 
A  school  trustee  is  a  competent  witness  to  prove  the  loss  of  a  treasurer's  bond, 

although  he  may  be  a  party  to  the  suit. 
A  notice  should  be  given  a  party  to  produce  a  paper,   if  it  is  supposed  to  be,  or 

ought  to  be,  in  his  possession,  as  a  foundation  for  other  proof  in  relation  to  it.      , 
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This  was  an  action  of  debt,  commenced  by  appellees  against 
appellants,  on  bond  given  by  Holbrook,  as  school  treasurer,  with 
Higgins  and  Paul  as  security. 

The  declaration  is  in  these  words  : 

"  For  that  whereas  the  said  defendants  heretofore,  to  wit,  on  the 
3rd  day  of  April,  A.  D.  1850,  executed  and  dehvered  to  said  plain- 
tiffs their  ^vl•iting  obhgatory,  which  writing  obhgatory  is  in  sub- 
stance as  follows : 
STATE  OF  ILLINOIS,  ) 

LA  SALLE  CODNTY.  j" 

Know  all  Men  by  these  Presents,  That  we, 
Edmund  S.  Holbrook,  Ebenezer  Hig-gins  and  William  Paul,  are  held  and  firmly- 
bound,  jointly  and  severally,  unto  the  trustees  of  schools  of  township  thirty-three 
north,  of  range  one  east,  of  said  county,  in  the  penal  sum  of  two  thousand  dollars, 
for  the  payment  of  which  we  bind  oiirselves,  our  heirs,  executors  and  administra- 
tors, firmly  by  these  pi-esents.  In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals  this  3rd  day  of  April,  A.  D.  1850. 

The  condition  of  the  above  obligation  is  such  that  if  the  above  bounden 
Edmund  S.  Holbrook,  township  treasurer  of  township  thirty-three  north,  range 
one  east  of  the  third  P.  M.,  in  the  county  aforesaid,  shall  faithfidly  discharge  all 
the  duties  of  said  office  according  to  the  laws  which  now  are  or  may  hereafter  be 
in  force,  and  shall  deliver  to  his  successor  in  office  all  moneys,  books,  papers, 
securities  and  property  in  his  hands  as  such  township  ti-easurer,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Edmond  S.  Holbrook.      [seal.] 
William  Paul.  [seal.] 

E.  Higgins.  [seal.] 

Approved  and  accepted  by  us, 

a  res™"""'' }  ■^— »'  Schools. 

And  the  plaintiffs  aver  that  said  Edmund  S.  Holbrook  continued 
to  hold  said  office  of  township  treasurer  until  the  appointment  of 
David  L.  Hough  as  his  successor,  as  hereafter  mentioned,  and  that 
as  such  township  treasurer  said  Holbrook  did  receive  a  large  sum 
of  money,  to  wit,  the  sum  of  two  thousand  dollars,  which  sura 
came  to  and  was  in  the  hands  of  said  Holbrook,  as  such  township 
treasurer  ;  and  that  afterwards,  to  wit,  on  the  first  day  of  April, 
A.  D.  1856,  David  L.  Hough  was  duly  appointed  treasurer  of  said 
township,  and  accepted  said  appointment,  and  gave  the  bond 
required  by  law,  and  was  duly  quahfied  to  act  as  such  township 
treasurer,  and  then  and  there  became  the  successor  of  said  Edmund 
S.  Holbrook,  as  township  treasurer  of  said  township,  of  all  which 
the  said  Holbrook  had  notice.     And  said  Holbrook  then  and  there 
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had  iu  his  hands  as  such  township  treasurer,  the  sura  of  money 
aforesaid  ;  and  afterwards,  to  wit,  on  the  same  day,  the  said  Da\dd 
L.  Hough  demanded  said  sum  of  money  of  said  Holbrook,  who 
then  and  there  refused  and  neglected  to  pay  said  sum  of  money  to 
David  L.  Hough,  though  often  requested  to  do  so,  nor  have  the 
said  defendants,  or  either  of  them,  ever  paid  the  said  sum  of  money 
to  said  Hough,"  etc.  ;  with  the  usual  conclusion. 

Defendants  filed  a  general  demurrer,  which  was  overruled  by  the 
court.  Paul  abided  by  the  demurrer.  Holbrook  and  Higgins 
£led  pleas : 

That  Hou^h  did  not  become  the  successor  of  Holbrook  as 
alleged. 

That  Holbrook  did  not  neglect  and  refuse  to  pay,  etc.,  in  man- 
ner and  form,  etc.,  to  his  successor  in  office. 

The  third  plea  was  as  follows  : 

"  That  the  said  Holbrook  was  appointed  to  the  said  office  of 
township  treasurer,  by  Theron  D.  Brewster,  Giles  A.  Lindley  and 
John  L.  McCormick,  which  is  the  same  appomtment  mentioned 
in  said  declaration,  who  were  then  the  trustees  of  said  township  ; 
that  it  was  to  said  board  of  trustees,  represented  by  said  Brewster, 
Lindley  and  McCormick,  that  said  bond  in  said  declaration  men- 
tioned was  given  ;  that  afterwards,  A.  D.  1855,  to  wit,  on  the  day 
appointed  by  law  for  the  election  of  school  trustees,  Alexander 
Hitchcock,  William  C.  Smith  and  Samuel  N.  Maze  were  duly 
elected  trustees  of  schools  of  said  township,  and  entered  upon  said 
office  and  became  the  successors  of  said  Brewster,  Lindley  and 
McCormick,  whose  term  of  office  then  expired  ;  and  afterwards,  to 
wit,  on  the  15th  day  of  January,  A.  D.  1855,  the  said  Hitchcock, 
Smith  &  Maze,  as  the  board  of  trustees,  re-appointed  said  Hol- 
brook as  treasurer  of  said  board ;  that  said  Holbrook  thereupon 
gave  to  said  board  the  bond  required  by  law,  that  is  to  say,  a  penal 
bond,  signed  by  said  Holbrook  and  two  freeholders,  who  were  not 
members  of  said  board,  so  appointing  him,  conditioned  that  said 
Holbrook  should  faithfully  perform  all  the  duties  of  treasurer  of 
said  township  according  to  law  ;  which  was  duly  received  and  ap- 
proved by  a  majority  of  said  trustees  last  aforesaid  ;  whereby  the 
said  Holbrook,  thus  duly  re- appointed  and  qualified,  became  as  tl;e 
treasurer  of  said  board  represented  by  said  Hitchcock,  Smith  and 
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Maze,  the  successor  of  himself  as  the  treasurer  of  the  said  board 
of  trustees  represented  by  Brewster,  Lindley  and  McCormick. 
And  said  defendants  aver  that  said  Holbrook,  while  acting  as 
treasurer  as  first  aforesaid,  under  the  trustees  first  aforesaid,  did 
not,  before  said  re-appointment  and  the  execution  of  said  bond  last 
aforesaid,  receive  anj'-  of  the  moneys  in  said  declaration  mentioned," 
(with  verification.) 

To  which  plaintifis  filed  replications. 

1st.  That  said  Holbrook  was  not  re-appointed  and  qualified  in 
manner  and  form,  etc. 

2nd.  That  he  did  not  give  such  second  bond,  etc. 

3rd.  The  said  moneys  were  received  by  Holbrook  before  his 
said  re-appointment ;  and  issue  joined. 

The  fourth  plea  was  much  Hke  the  third,  adding  the  names  of 
the  freeholders  who  signed  the  bond  and  the  penalty  of  the  bond, 
and  alleging  "  that  Holbrook,  under  said  second  appointment  as 
successor  of  himself  under  said  first  appointment,  received  all  the 
moneys  which  said  Holbrook  had  in  his  hands  at  the  expiration  of 
his  ^aid  term  of  office,  as  township  treasurer,  under  said  first  ap- 
pointment." 

The  first  replication  to  this  plea  was  that  Holbrook  was  not  re- 
appointed and  did  not  file  bond,  etc. 

2nd.  That  Holbrook  did  not  file  such  a  bond  under  a  re-appoint- 
ment, etc. 

3rd.  That  the  moneys  sued  for  were  received  by  Holbrook  prior 
to  his  re-appointment ;  and  issues  thereon. 

On  the  trial  before  a  jury,  the  plaintifis  read  m  evidence  from 
the  records  of  the  trustees  of  schools,  the  entries,  showing  the 
election  of  Holbrook  as  treasurer,  also  the  following  proceedings  : 

"  Board  met  at  office  of  E.  S.  Holbrook,  at  the  call  of  the  presi- 
dent. 

Present — A.  B.  Hitchcock,  James  Armour  and  Samuel  N.  Maze, 
and  E.  S.  Holbrook,  treasurer. 

It  was  moved  by  James  Armour  that  we  go  mto  an  election  of 
a  new  treasurer.  Carried.  James  Armour  voting  aye,  and  Sam- 
uel  N.  Maze  voting  no. 

The  Treasurer,  E.  S.  Holbrook,  protested  against  the  proceeding 

Voted  that  the  vote  be  had  viva  voce. 
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Da\dd  L.  Hough  was  elected  treasurer,  and   required  to  give     „ 
bond  in  the  sum  of  ten  thousand  dollars,  to  be  approved  by  the 
board. 

Voted  that  the  president  be  requested  to  notify  D.  L.  Hough  of 

his  election. 

A.  B.  HITCHCOCK,  Pres." 

To  the  reading  of  which  defendants  objected,  on  the  ground  that 
it  did  not  appear  that  the  office  of  said  Holbrook  as  treasurer  ex- 
pired at  that  time  by  limitation  of  law — or  that  it  was  a  proper 
time  for  such  an  election,  or  that  there  was  any  vacancy  in  the  office 
of  treasurer  at  that  time. 

On  this  point  defendants  then  read  from  said  records  the  follow- 
ing entries : 

"  Board  Eoom,  Jan.  15,  1855. 

The  board  of  trustees  met,  consisting  of  the  newly  elected  mem- 
bers, A.  B.  Hitchcock,  Samuel  N.  Maze  and  William  C.  Smith, 
and  E.  S.  Holbrook,  treasurer. 

The  board  organized,  and  on  motion  voted  that  E.  S.  Holbrook 
be  re-appointed  treasurer  of  the  board,  and  that  he  give  the  bond 
required  by  law." 

Also  the  following : 

Nov.  3rd,  1855. 

Board  of  trustees  met  at  the  office  of  E.  S.  Holbrook. 

Present,  A.  B.  Hitchcock  and  S.  N.  Maze. 

E.  S.  Holbrook,  treasurer  and  clerk  of  the  board. 

On  motion  voted  that  treasurer  call  an  election  of  trustee,  to  fill 
the  vacancy  occasioned  by  the  removal  of  WilHam  C.  Smith  from 
the  township." 

Several  other  entries  were  read,  showing  that  Holbrook  acted  as 
treasurer  till  the  meeting  of  March  19,  1856. 

Also  the  following : 

"Peru,  Feb.  12th,  1856. 

The  board  of  trustees  met  at  the  office  of  E.  S.  Holbrook. 

Present,  A.  B.  Hitchcock,  Samuel  N.  Maze,  James  Armour.      • 

On  motion,  the  board  adjourned  to  meet  on  the  10th  of  March 
next." 

The  court  then  permitted  said  entry  of  the  19th  to  be  read,  to 
which  defendants  excepted. 
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Plaintiffs  then  offered  to  read  in  evidence  a  bond  given  by  said 

Hough  to  the  board  of  education  of  said  township,  on  which  was 

written  : 

"Approved  by        "] 
A.  B.  Hitchcock,  i  Directors  of  the  Board 
James  Armour,     [  of  Education." 

Sam'l  N.  Maze,    J 

To  the  reading  of  which  defendants  objected,  on  the  ground  that 
it  did  not  appear  that  said  bond  was  properly  approved  by  the 
board  of  education. 

D.  L.  Hough  was  then  called  as  a  witness,  by  plaintiffs,  who  tes- 
tified that  he  was  the  school  treasurer  referred  to  in  said  bond  ; 
that  he  did  not  know  that  any  record  was  made  by  the  board  of 
trustees  of  the  approval  of  said  bond  ;  that  he  gave  said  bond  to 
Hitchcock  ;  don't  know  whether  said  trustees,  when  they  wrote 
their  approval  on  the  bond,  were  together  or  not,  or  whether  they 
ever  acted  together  concerning  the  approval  of  it.  Defendants  ad- 
mitted that  said  Armour  and  Maze  were  the  acting  trustees  at  the 
date  of  said  bond,  and  that  those  names  were  in  their  handwriting 
severally. 

On  this  proof  the  court  permitted  said  bond  to  be  read  in  evi- 
dence, to  which  defendants  excepted. 

Plaintiffs  made  proof  of  demand  on  said  Holbrook,  by  Hough, 
on  the  7th  of  April,  A.  D.  1856,  for  the  township  moneys  on  hand, 
which,  with  interest  from  that  time,  amounted  to  $1,693.39. 

Defendants  called  Samuel  JST.  Maze  as  a  witness,  who  said  that 
he  was  elected  school  trustee  in  January,  A.  D.  1855,  and  contin- 
ued to  act  till  1857  ;  that  said  Holbrook,  on  his  re-appointment  as 
township  treasurer,  iu  January,  1855,  gave  a  bond  to  said  board 
of  trustees  ;  that  Hitchcock,  one  of  the  trustees,  took  such  bond 
to  send  to  the  school  commissioner  by  mail. 

Defendants  then  offered  to  prove  by  Maze,  that  soon  after  said 
Holbrook's  re-appointment  in  January,  1855,  the  then  trustees 
were  together  and  had  a  paper  before  them,  which  they  treated  as 
a  proper  bond,  given  by  said  Holbrook  on  his  said  re-appointment 
as  treasurer  ;  and  that  they  wholly  approved  of  the  same  as  such 
bond. 

Plaintiffs  objected.  The  court  sustained  the  objection,  and  de- 
fendants excepted. 
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Verdict  was  found  for  the  plaintiffs. 

Motion  for  a  new  trial  was  made  by  Holbrook  and  Higgins, 
which  was  overruled  by  the  court,  and  defendants  excepted. 

Motion  in  arrest  of  judgment  was  then  made  by  all  the  defendants, 
which  was  overruled,  and  defendants  excepted. 

CiiuMASEEO  &  Eldredge,  and  E.  S.  Holbrook,  for  Appellants. 

B.  C.  Cook,  for  Appellees. 

Caton,  C.  J.  We  shall  first  consider  the  sufficiency  of  the  dec- 
laration. We  think  the  answer  to  the  objection  that  it  does  not 
show  that  there  was  a  vacancy  in  the  office  of  treasurer  at  the  time 
of  Hough's  appointment,  is  a  good  one.  The  statute  gave  to  the 
trustees  the  power  to  remove  the  treasurer  at  pleasure.  Possesshig 
such  a  power,  the  appointment  of  another  in  the  place  of  Holbrook 
was  of  itself,  a  removal  of  him  from  that  office.  It  did  not  require 
a  separate  antecedent  order  of  removal.  Had  the  law  required 
them  to  spread  upon  their  records,  the  reason  for  the  removal,  or 
even  authorized  them  to  remove  only  for  good  cause,  the  rule 
might  be  different.  The  declaration  avers  that  Hough  was  duly 
appointed  and  quahfied,  and  it  is  objected  that  it  should  have 
shown  the  quo  modo  of  his  qualification  to  the  office.  We  think 
the  averment  sufficient.  The  fact  of  qualification  is  the  natural 
fact  of  the  case,  and  it  was  not  necessary  to  plead  the  evidence 
which  would  be  adduced  in  support  of  that  fact.  Even  where  a 
justice  of  the  peace  is  justifying  in  an  action  of  trespass  for  having 
issued  an  execution,  which  has  been  levied  on  the  plaintiff' 's  prop- 
erty, it  is  only  necessary  for  him  to  aver  that  he  was  a  justice  of 
the  peace,  duly  elected  and  qualified  as  such,  without  stating  the 
mode  of  the  election  or  qualification. 

It  is  objected  that  the  bond  of  Hough,  the  successor  of  Holbrook, 
was  not  approved  by  the  board  of  education,  as  required  by  the 
school  law.  The  approval  was  evidenced  by  the  members  of  the 
board  indorsing  an  approval  on  the  bond,  and  signing  it  with  their 
proper  hands  and  official  designation.  In  this  the  board  followed 
the  precise  form  pointed  out  by  section  52  of  the  school  law,  whicli 
would  seem  to  be  a  sufficient  answer  to  the  objection. 

The  only  remaining  question  to  be  considered,  is  whether  the 
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court  was  right  in  refusing  to  allow  the  defendants  to  prove  by 
parol,  the  contents  of  an  alleged  lost  bond,  said  to  have  been  given 
by  Holbrook  on  his  second  appointment  to  the  office  of  treasurer. 
The  witness  swore  that  Holbrook  executed  a  second  bond  wjich 
Av^as  deUvered  to  Hitchcock,  to  be  by  him  sent  to  the  school  com. 
mLssioner.  Hitchcock  was  at  that  time,  and  also  at  the  time  of  the 
commencement  of  this  action,  one  of  the  school  trustees,  and  con- 
sequently a  member  of  the  corporation  in  whose  name  this  action 
was  brought.  Jones,  who  was  at  the  time  school  commissioner, 
could  not  find  the  bond  in  his  office,  when  subsequent  inquiries  were 
made  for  it.  By  the  defendants,  it  was  urged  that  Hitchcock  was 
to  be  treated  as  a  proper  plaintiff  and  a  party  to  the  action,  and 
the  bond  having  been  last  seen  in  his  hands,  it  was  to  be  considered 
as  in  the  hands  of  the  plaiutiif,  and  it  must  be  presumed  to  l)e  still 
there.  The  action  is  by  a  public  corporation  as  plaintiiF,  and  not 
by  Hitchcock  and  other  individuals,  who  might  at  the  time  happen 
to  be  trustees.  They  might  all  vacate  their  office  and  be  succeeded 
by  others,  and  yet  there  would  be  no  cliange  of  plaintiff  either  in 
form  or  substance.  But  admitting  the  defendant's  position  to  its 
fullest  extent,  and  that  we  must  assume  that  the  bond  was  in  the 
hands  of  the  opposite  party  ;  it  was  not  such  a  paper  as  the  plain- 
tift'  was  bound  to  know  the  defendants  would  require  to  use  on  the 
trial,  and  hence  they  should  have  served  a  notice  on  the  plaintiff 
to  produce  the  paper,  or  else  they  would  give  parol  evidence  of  its 
contents  and  indorsements.  We  see  no  evidence  that  any  such 
notice  was  served,  and  without  such  notice,  the  plaintiff  was  not 
bound  to  have  it  present  in  court.  The  evidence  was  entirely  in- 
sufficient to  prove  the  loss  or  destruction  of  the  paper  so  as  to  entitle 
the  defendants  to  give  the  parol  proof  for  that  reason.  At  least  it 
was  necessary  to  have  sworn  Hitchcock  as  to  what  had  become  of 
it.  In  his  hands  it  was  last  seen,  and  he  might  be  able  to  produce 
it,  or  account  for  it.  Admitting  that  he  was  a  party  to  the  action 
and  still  he  was  a  competent  witness,  and  if  called  upon,  obliged  to 
testify  upon  that  collateral  question.  To  prove  the  loss  or  de*truc- 
tion  of  papers,  all  parties  are  competent  witnesses.  We  think  that 
the  proper  foundation  was  not  laid  for  the  testimony  of  Maze,  and 
that  the  court  properly  ruled  it  out.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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^Archibald  E.  Constant,  Appellant,  v.  Joel  A.  Matteson, 
et  al.,  Appellees. 

ERROR  TO  SANGAMON. 

To  give  a  creditor  the  right  to  be  substituted,  in  the  place  of  the  surety  of  his 
debtor,  the  relation  of  debtor  and  creditor  must  exist  between  the  creditor  and 
the  surety.  The  claim  on  the  surety  must  be  valid,  binding,  and  capable  of 
being  immediately  enforced. 

If  the  relation  of  creditor  and  debtor  has  never  existed  between  a  creditor  and 
the  sm-ety,  or  having  existed,  has  ceased,  there  cannot  be  any  substitution  to 
the  rig-hts  of  a  surety 

If  a  surety  is  liable  for  the  immediate  payment  of  a  debt,  owing  by  his  principal, 
he  may  pay  it  and  resort  at  once  to  any  funds  of  the  principal,  he  holds  as  an 
indemnity,  without  waiting  for  the  money  to  be  collected  by  a  resort  to  an  action 
at  law. 

In  chancei-y,  if  the  creditor  applies  to  be  subrogated  to  the  rights  of  a  surety,  the 
fund  pledged  to  indemnify  the  surety,  will  be  directly  appropi'iated  to  the  pay- 
ment of  the  debt  for  which  the  surety  is  liable,  if  the  surety  has  the  immediate 
right  to  satisfy  the  debt  and  resort  to  the  indemnity  in  his  hands. 

If  property  is  conveyed  to  a  trustee  for  the  payment  of  a  debt,  if  the  trustees  fails 
so  to  apply  it,  a  court  will  compel  its  application  to  that  purpose. 

Where  a  debtor  gives  his  surety  a  mortgage  to  indemnify  him  against  loss,  the 
property  mortgaged  can  only  be  applied,  when  the  surety  has  either  paid  the 
debt  or  has  become  immediately  liable  for  its  payment,  and  until  then,  a  coui't 
of  equity  will  not  interfere. 

Possession  of  mortgaged  chattels,  by  the  mortgagor,  is  fraudulent  as  to  creditors 
and  j>urchasers,  unless  such  possession  is  provided  for  by  the  mortgage.  After 
the  time  for  possession  by  the  debtor  has  passed,  if  he  keeps  the  property,  it  is 
equally  fraudulent,  and  subsequent  lieiis  or  purchasers  will  be  preferred  to 
such  pi'ior  moi'tgagee. 

If  there  are  several  mortgages,  all  over  due,  and  the  mortgagor  holds  the  prop- 
erty contrary  to  the  conditions  of  them,  any  mortgagee  who  first  takes  posses- 
sion of  the  property,  acquires  a  preference  over  the  others,  without  regard  to 
the  date  of  the  mortgage. 

Upon  the  forfeiture  of  the  condition  of  the  mortgage,  the  legal  title  vests  in  the 
mortgagee,  and  becomes  complete  in  time,  if  he  takes  possession. 

A  trustee,  without  a  stipulation  to  that  efiect,  cannot  claim  compensation  for  his 
services,  but  may  claim  for  necessary  expenditures  in  preservation  or  manage- 
ment of  the  trust  property. 

A  solicitoi-'s  fee  cannot  be  taxed  as  costs  in  a  case.  The  discretion  of  a  court  of 
chancery  in  awarding  costs,  must  be  confined  to  statutory  allowances. 

About  the  mouth  of  July,  1857,  Miller  aud  Scott,  douig  busi- 
ness as  partners,  in  St.  Louis,  Missouri,  filed  two  bills  in  the  Cir- 

♦This  cause  was  argued  at  January  Term,  1859,  in  the  2nd  Grand  Division. 
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cuit  Court  of  Sangamon  county.  One  against  Thomas  D.  Wicker- 
sham  and  Joel  A.  Matteson,  and  the  other  against  Thomas  D. 
Wickersham  and  Archibald  E.  Constant,  respectively  allegmg  in 
each  :  That  on  or  about  the  29th  day  of  October,  1856,  they  sold 
to  Thomas  D.  Wickersham,  a  bill  of  goods,  wares  and  merchandise, 
for  the  purpose  of  furnishing  and  fitting  up  a  hotel,  in  the  city  of 
Springfield,  known  as  the  St.  Nicholas  Hotel.  The  bill  amounted 
to  $1,505.26.  That  Wickersham  being  unknown  to  them,  they 
required  security  for  the  same  ;  that  thereupon,  said  Wickersham 
procured  the  indorsement  of  his  note  by  Joel  A.  Matteson,  for 
$752.63,  being  for  one-half  the  bill,  and  executed  another  note  for 
the  same  amount,  to  which  the  signature  of  Archibald  E.  Constant 
was  obtained  as  surety  for  the  other  half  of  said  bill.  The  notes 
were  dated  December  1st,  1856,  and  paj^able  in  six  months  after 
date.  Bill  further  alleges  that  jNIatteson  and  Constant,  respectively 
took  mortgages  on  all  the  stock,  furniture,  etc.,  of  the  St.  Nicholas 
House,  for  their  indemnity  against  this  liability  as  well  as  other  lia- 
bilities they  had  incurred  for  said  Wickersham. 

These  mortgages  were  separate  to  each. 

Bills  further  allege,  that  aljout  two  months  after  the  above  trans- 
action, said  Wickersham  desiring  additional  goods  of  complainants, 
purchased  another  bill  amounting  to  three  or  four  hundred  dollars, 
with  the  understanding,  that  he  was  also  to  give  security  for  this 
additional  bill,  and  that  new  securities  should  be  given,  including 
both  bills.  That  confiding  in  this  understanding,  said  complain- 
ants cancelled  the  notes  for  the  first  bill  of  goods  and  delivered 
them  up  to  Wickersham,  with  the  understanding  that  he  was  to 
send  them  new  securities  for  the  whole  bill.  That  subsequently, 
Wickersham  sent  to  complainants,  bills  dra^vn  upon  Matteson  and 
Constant  respectively,  for  one-half  of  the  whole  bill,  amounting  to 
$925.73  each,  which  were  afterwards  severally  protested  for  non- 
acceptance  on  the  part  of  Constant  and  Matteson.  Complainants 
ofler  to  file  or  deliver  up  said  drafts.  Bills  pray  that  either  Con- 
stant and  jNIatteson  may  be  decreed  to  execute  new  notes  to  com- 
plainants for  the  amount  of  their  original  notes,  or  that  complain- 
%nts  may  be  substituted  or  subrogated  to  the  place  and  rights  of 
Matteson  and  Constant  respectively  under  their  mortgages  on  Wick- 
ersham, and  for  general  relief. 
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The  answers  of  Constant  and  Matteson  severally,  to  the  bills  so 
filed  against  them,  set  forth  and  admit :  That  they  did  execute  or 
indorse  notes  for  Wickersham  to  complainants  as  described  in  com- 
plainants' bills  ;  set  forth  that  they  are  informed  and  believe  com- 
plainants refused  to  receive  and  accept  the  said  notes  when  they 
Avere  sent  to  them,  and  that  they  cancelled  and  returned  them  to 
Wickersham  ;  admit  the  execution  of  a  mortgage  to  them  respec- 
tively, for  their  indemnity  against  these  and  other  liabilities  they 
had  assumed  as  securities  for  said  Wickersham  ;  that  they  knew 
nothing  of  any  subsequent  purchase  of  goods  from  complainants  by 
Wickersham  ;  were  not  parties  nor  consenting  to  any  arrangement 
then  made  ;  admit  that  subsequently  drafts  were  presented  to  them 
for  acceptance,  to  Messrs.  Miller  and  Scott,  for  larger  amounts 
than  the  amount  of  their  original  notes,  which  they  refused  to 
accept  or  pay  ;  that  after  learning  of  the  cancellation  and  deliver- 
ing up  to  Wickersham  of  their  original  notes,  (being  only  sureties 
thereon,)  they  supposed  themselves  released  and  absolved  from  all 
further  liability  thereon,  and  still  so  insist. 

Constant  in  his  answer  sets  out  the  additional  fact,  that  suppos- 
ing himself  released  from  liability  upon  his  said  note  to  complain- 
ants, he  had  advanced  further  sums  for  said  Wickersham,  and  had 
taken  a  further  chattel  mortgage  upon  the  same  pro^jerty  covered 
by  the  original  mortgages  to  himself  and  Matteson,  which  he  would 
not  have  done  had  he  supposed  the  property  liable  for  complain- 
ants' debt. 

Replications  were  thereto  filed  by  complainants. 
AVickersham  did  not  answer. 

On  the  18th  of  August,  1857,  Joel  A.  Matteson  tiled  his  cross- 
bill in  the  cause  in  which  he  and  Wickersham  were  defendants, 
aUeging  the  same  facts  substantially,  set  forth  in  his  answer  in 
regard  to  the  making  of  the  notes  by  Wickersham  and  himself, 
and  Constant  and  Wickersham  to  the  complainants,  and  the  taking 
of  the  mortgages  before  referred  to,  setting  forth  the  surrender 
and  cancellation  of  the  notes  by  the  complainants,  and  also  setting 
ft>rth  the  additional  facts,  that  the  mortgages  referred  to  as  exe- 
cuted to  himself  and  said  Constant  respectively,  were  for  their 
indemnity  against  two  other  claims,  upon  which  they  were  eitiier 
securities  or  indorsers  for  said  Wickersham,  said  debts  being  of 
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equal  amounts  in  each  mortgage — one  being  $1,303.50  and  the 
other  for  the  sum  of  $1,044.50,  makmg  the  amounts  secured  by 
each  mortgage  $2,248,  and  the  sum  of  both  $4,496,  besides  the 
cUiim  of  said  complainants.  The  mortgages  to  said  Matteson  and 
said  Constant  are  described  as  having  been  executed  at  the  same 
time  and  upon  the  same  property  (the  goods  and  furniture  of  the 
St.  Mcholas  Hotel),  and  the  debts  to  indemnify  against  which 
they  were  taken,  matured  at  the  same  time,  under  each  mortgage. 

Reference  is  made  in  the  cross-bill  to  the  mortgages  executed  by 
Wickersham  to  himself  (Matteson)  and  to  Constant,  which  are 
made  exhibits. 

The  condition  in  Matteson's  mortofas-e  is  as  follows  : 

"  Provided,  nevertheless,  that  whereas  on  the  12th  day  of 
December,  1856,  I,  the  said  Thomas  D.  Wickersham,  executed 
to  the  said  Joel  A.  Matteson,  my  certain  promissory  note  for  the 
sum  of  $1,203.50,  payable  five  months  after  date,  and  also  on 
the  1st  day  of  December,  1856,  I  executed  to  said  Joel  A. 
Matteson,  my  other  note  of  that  date  for  the  sum  of  $752.63, 
due  six  months  after  its  date,  and  aLso  on  the  said  first  day  of  De- 
cember, 1856,  I  executed  to  said  Joel  A.  Matteson,  my  other  note 
of  that  date  for  one  thousand  and  four  and  twelve  hundreths  dol- 
lars, due  four  months  after  date,  'Now,  should  I  pay  said  notes, 
and  each  of  them,  according  to  their  tenor  and  effect,  then  this 
mortofajje  is  void,  otherwise  to  remain  in  full  force  and  efiect." 

Mortgage  further  provides,  that  until  default,  Wickersham  is  to 
retain  possession,  etc.  The  note  described  as  $752.63,  was  the  same 
indorsed  by  Matteson  to  Miller  and  Scott,  and  the  other  two  were 
indorsed  by  him  to  other  creditors  of  said  Wickersham. 

The  mortgage  refeiTcd  to  as  executed  to  Constant  provides,  and 
Avas  conditioned  for  the  payment  of  three  several  notes,  correspond- 
ing in  amounts  and  dates,  and  payable  at  the  same  time  as  the  debts 
specified  m  Matteson's  mortgage.  One  of  the  notes  described  being 
the  note  to  Miller  and  Scott,  for  $752.63,  executed  by  Wickersham 
and  Constant. 

Cross-bill  further  states,  that  on  the  23d  day  of  February,  1857, 
said  Wickersham  executed  a  mortgage  to  Richard  V.  Dodge,  on  a 
poi-tion  of  the  property  of  the  St.  Nicholas  House  not  included  or 
covered  m  the  two  mortgages  before  described.    This  mortgage  waa 
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to  secure  Dodge  from  liability  as  surety  for  AVickersham  on  a  note 
for  $1,000,  due  ou  1st  July,  1857.  Same  conditions  as  the  other 
mortjyaijes  in  regard  to  retaining  possession  until  default. 

Cross-bill  further  states,  that  on  the  9th  day  of  March,  1857, 
AVickersham  executed  a  further  mortgage  on  the  same  property 
covered  by  the  former  mortgages,  to  McCabe  and  Vanness,  to  se- 
cure payment  to  them  of  a  note  due  sixty  days  after  date,  for 
$1,100.     Conditions  as  to  retaining  possession,  same  as  the  others. 

Cross-bill  further  states,  that  on  the  6th  day  of  June,  1857,  said 
Wickersham  executed  to  Archibald  E.  Constant,  another  mortgage 
on  the  same  property,  to  secure  the  sum  of  $1,700,  as  therein  pro- 
vided, with  the  same  conditions  as  the  former  as  to  retaining  pos- 
session. 

Further  recites,  that  on  the  27th  day  of  June,  1857,  said  Wick 
ersham  executed  a  further  mortgage  on  said  property,  covered  by 
the  fonnev  mortgages,  to  Russell  and  Parsons,  to  secure  a  note  for 
$600,  due  six  months  after  the  date  of  said  mortgage.     Conditions 
a?  to  retaining  possession  the  same  as  the  others. 

Cross-l)ill  further  states,  that  an  execution  is  in  the  hands  of  the 
*neriif  of  Sangamon  on  a  judgment  of  the  Cook  county  Circuit 
Court,  for  $1,600,  in  favor  of  Charles  Dunn,  against  said  Wickers- 
ham ;  also,  that  Matteson,  Constant  and  Dodge  have  executions  in 
the  hands  of  said  sheriff  for  the  amount  of  their  respective  claims 
on  AVickersham. 

All  the  mortgages  aforesaid  contained  the  provisions  (amongst 
others),  that  upon  default,  or  whenever  the  respective  mortgagees 
deemed  the  further  possession  of  the  propert}^  hazardous  by  said 
Wickersham,  they  should  have  the  right  to  take  possession. 

The  cross-bill  further  sets  forth,  that  Wickersham  having  failed 
to  pay  the  several  sums  for  which  said  Matteson  and  said  Constant 
were  respectively  lial)lc  for  him,  and  to  save  them  harmless  there- 
from, as  provided  in  their  first  two  mortgages,  and  having  failed  to 
pay  the  del)t  for  the  security  of  Avliich  the  mortgage  to  E.  V.  Dodge 
w:uj  executed,  in  pursuance  of  the  powers  reserved  in  their  respect- 
ive mortgages,  the  said  Matteson,  the  said  Constant  and  the  said 
Dodge,  by  agreement  amongst  themselves,  took  possession  of  said 
mortgaged  property  under  their  said  mortgages — that  said  property 
was  advertised  for  sale  under  said  mortgages,  and  was  sold  at  public 
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auction,  the  said  Matteson  becoming  the  purchaser,  with  the  under- 
standing, as  alleged,  that  he  should  bid  off  said  property  in  his  own 
name  for  the  mutual  benefit  of  said  Dodge,  said  Constant  and  him- 
self. 

Cross -bill  further  states,  that  he  (ISIatteson)  is  unable  to  set  forth 
the  exact  liability  of  said  Wickershani  to  him  under  said  mortgao-e, 
as  he  is  indebted  to  said  Wickersham  for  board,  which  ^Yll\  to  some 
extent  diminish  Wickersham's  liability  to  him. 

Cross-bill  further  sets  forth,  that  after  paying  himself,  (Matte- 
son,)  said  Constant  and  said  Dodge,  out  of  said  fund  reahzed  from 
said  sale,  there  will  be  a  balance  for  distribution — that  there  are 
conflicting  claims  thereto,  and  asks  the  assistance  of  the  court  in  the 
premises.  States  that  he  is  willing,  and  oflers  to  bring  the  fmid 
into  court,  etc.,  and  prays  the  direction  of  the  court  as  to  its  distri- 
bution. Constant,  Dodge,  McCabe  and  Vanness,  Russel  and  Par- 
sous,  Dunn  and  Wickersham,  are  made  parties  to  the  cross-bill,  and 
ai'e  required  to  answer. 

Constant  filed  his  answer  to  the  cross-bill,  admitting  the  allega- 
tions of  the  cross-bill  as  to  the  groundless  and  invalid  character  of 
the  claim  set  up  by  Miller  and  Scott,  and  denjdng  that  said  Miller 
and  Scott  have  any  claim  on  the  mortgaged  pioperty,  admits  the 
alleoations  of  the  cross-bill  as  to  the  executions  of  the  morto;a£:es  to 
himself,  said  Matteson,  Dodge,  McCabe  and  Vanness,  and  Russel 
and  Parsons. 

Admits  allegations  of  the  cross-bill,  of  acting  m  conjunction  with 
Matteson  and  Dodge  in  taldng  possession  of  and  sellmg  the  moi-t- 
gaged  property,  alleging  that  default  had  been  made  by  said 
Wickersham  under  his  first  mortgage,  and  that  his  second  mort- 
gage was  a  subsisting  lien  upon  the  property.  The  condition  of 
the  second  mortgage  referred  to,  was  as  follows  : 

"  Whereas,  the  said  Constant  has  this  day  paid  the  Banking 
House  of  N.  H.  Ridgley,  the  sum  of  seven  hundred  dollars  to  dis- 
charge a  note  made  by  said  Wickersham,  with  one  Freeman  as 
security,  and  to  repay  the  said  Constant  for  the  money  so  advanced, 
the  said  Wickersham  has  executed  to  the  said  Constant  his  seven 
promissory  notes  of  even  date  herewith,  each  for  the  sum  of  one 
hundred  dollars,  payable  to  said  Constant,  and  due  in  one,  two, 
three,  four,  five,  six  and  seven  months,  with  interest  at  ten  per 
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cent,  per  aniirnn.  Also  one  other  note,  executed  by  said  Wicker 
sham  to  said  Constant,  for  the  sum  of  one  thousand  and  sixty-one 
dollars  and  ninety-five  cents,  payable  on  demand  with  interest  from 
date  until  paid,  at  ten  per  cent,  per  annum."  Provision  for  retain- 
ing possession  until  default,  as  in  former  mortgages. 

Dodge,  McCabe  and  Tanness,  and  Russel  and  Parsons  answer, 
setting  up  their  respective  claims  under  their  mortgages.  Dunn 
answers,  setting  forth  his  judgment  and  execution  against  Wicker- 
sham,  and  states  that  kis  execution  had  been  levied  upon  the  inter- 
est of  Wickersham  in  a  lease  of  the  St.  Nicholas  Hotel. 

On  the  27th  of  May,  1858,  Matteson  amended  his  cross-bill, 
setting  forth  that  he  bid  off  the  property  in  pursuance  of  an  under- 
standing between  himself  and  Dodge  and  Constant,  that  he  bid  off 
the  property  in  his  own  name  for  their  mutual  benefit,  and  that  he 
afterwards  sold  the  same  property  to  one  Fenner  Aldrich,  and  had 
received  therefor,  the  notes  of  said  Aldrich  for  $7,489.70,  payable 
with  ten  per  cent,  interest,  as  follows  :  $2,000  payable  m  fifteen 
months,  and  three  notes  for  $1,829,90,  each  payable  1st  days  of 
July,  1858,  '59  and  '60,  of  date,  1st  September,  1857.  Notes 
secured  by  mortgage.  Further  sets  up,  that  he  expended  a  large 
sura  in  taldng  care  of  the  mortgaged  property,  and  other  sums  in 
discharging  prior  liens  upon  it,  and  prays  that  an  account  ho  taken 
of  the  same. 

On  the  17th  of  November,  1858,  said  Matteson  further  amended 
his  bill,  charging  that  he  had  been  at  great  expense  in  selling  said 
property  and  great  risks  had  been  incurred,  and  asks  compensation 
therefor,  also  prays  that  the  notes  received  by  him  for  the  prop- 
city  should  be  received  by  the  defendant. 

Constant  filed  liis  answer  to  the  amended  cross-bill  of  Matteson, 
donning  the  allegations  of  the  amended  bill.  Sets  forth  that  Mat- 
teson sold  the  property  after  it  was  bid  ofi'  by  him  to  Aldrich  with- 
out consulting  the  other  parties  interested,  and  without  their  con- 
sent, and  charges  that  Matteson  should  account  for  the  proceeds  in 
cash. 

Replications  having  been  filed  to  the  answers,  the  cause  was  re- 
ferred to  the  master  for  a  report  of  the  evidence,  and  for  stating 
the  accounts  and  demands  of  the  parties. 

At  the  August  term  of  the  court,  1858,  the  master  filed  his  re- 
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port,  aucl  therein  finds  due  to  Matteson,  after  allowing  to  him  all 
expenses  incurred  by  him  on  account  of  taking  charge  of  the  prop- 
erty and  selling  the  same  at  auction,  and  also  for  all  money  ex- 
pended in  relieving  the  property  from  prior  liens,  the  sum  of 
$2,283.70. 

Finds  due  to  Constant  under  his  first  mortgage,  the  sum  of 
$2,460.56,  and  the  further  sum  of  $1,915.50  under  his  second 
mortgage.  Finds  due  to  Russel  and  Parsons,  under  their  mortgage, 
$631.98.  Finds  the  amount  of  Miller  and  Scott's  claim  at  $1,637.14. 
Finds  due  to  McCabe  and  Vanness,  $1,107.91.  Finds  due  on  the 
mortgage  of  R.  V.  Dodge,  assigned  to  Joel  A.  Matteson,  the  sum 
of  four  hundred  and  fifty-six  dollars  and  forty -four  cents. 

The  master  further  reports  the  testimony  of  witnesses  examined 
by  him.  Lotus  Niles  swears  he  was  present  when  Constant  and 
Matteson  were  talking  about  taking  possession  of  the  property 
mortgaged,  under  their  mortgages.  Wickersham  (the  mortgagee) 
then  agreed  to  give  possession  to  C.  R.  Post,  as  the  agent  of  Matte- 
son, Constant  and  R.  V.  Dodge,  they  claiming  under  their  mort- 
gages.- Wickersham  did  give  possession  in  pursuance  of  the  agree- 
ment. The  conversation  took  place  and  the  possession  was  given 
on  the  7th  day  of  July,  1857.  C.  R.  Post  took  possession  of  the 
property,  at  the  time  stated,  as  the  agent  of  Constant  and  Matte- 
son. The  understanding  between  Constant,  Matteson  and  himself 
was,  that  witness  should  take  charge  of  the  property,  including  the 
house  and  furniture,  until  the  sale  of  the  property.    , 

The  property  was  sold  under  the  mortgages,  the  20th  of  July, 
1857.  Matteson,  being  about  to  leave  town,  said  to  witness,  he 
wished  he  would  stay  at  the  hotel  and  keep  charge  of  the  property, 
as  he  had  done,  until  said  Matteson  returned.  Matteson  returned 
about  the  first  of  August,  and  after  his  return  he  requested  wit- 
ness to  remain  until  a  sale  was  made  of  the  property,  which  he  did. 
Witness  met  Constant  on  the  street  one  day,  during  the  absence  of 
Matteson,  and  after  the  sale,  and  told  him  the  expenses  of  the 
hotel  were  greater  than  the  receipts,  and  asked  what  should  be  done 
in  regard  to  it.  Constant  repHed  to  do  the  best  he  could  with  it. 
He  asked  witness  to  keep  the  goods  together,  and  take  care  of 
them  and  keep  the  afiairs  straight. 

Fenner  Aldrich   testified,   that   about   the    1st   of    September, 
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1857,  he  purchased  of  Joel  A.  Matteson,  the  property  bid  off  by 
hiin  at  the  auction  sale  under  the  mortgages.  Witness  gave 
$7,489.71,  the  amount  of  the  former  sale  bill,  in  four  notes,  payable 
in  installments,  (the  same  heretofore  described  in  the  answer  of 
Matteson.)  Witness  has  paid  $2,200  on  the  notes.  Constant  had 
nothino;  to  do  with  the  sale  to  witness. 

The  deposition  of  Thomas  D.  Wickersharn,  in  answer  to  an  in- 
terrogatory to  state  what  he  knew  in  relation  to  the  notes  given  by 
Constant  and  Matteson  to  jNIiller  and  Scott,  states  : 

The  notes  were  given  by  Archibald  E.  Constant  and  Joel  A. 
Matteson,  two  separate  notes  for  the  sum  of  $752  each,  at  ten  per 
cent.,  to  Miller  and  Scott.  I  think  my  brother,  B.  P.  Wickersham, 
took  the  notes  to  Miller  and  Scott,  and  they  or  their  agents  erased 
the  names  of  Matteson  and  Constant,  saying  they  were  not  banka- 
ble, and  returned  them  to  me  by  my  brother.  Says  in  answer  to  a 
cross-interrogatory,  that  the  notes  were  not  re-signed  or  returned. 

B.  P,  Wickersham  testifies,  that  he  took  the  notes  above  referi-ed 
to,  to  Miller  and  Scott,  in  St.  Louis,  and  delivered  them  to  them 
in  })orson,  and  they  handed  them,  or  one  of  them,  back  to  me, 
and  remarked  they  were  not  drawn  up  in  form,  and  I  think  one 
of  the  notes  was  cancelled  in  my  presence,  and  perhaps  both  oi 
them.  I  took  them  back  to  T.  D.  Wickersham,  at  their  request, 
and  dehvered  them  to  him.  States  further,  that  Miller  and  Scott, 
about  the  time  of  the  return  of  said  notes,  sent  up  two  blank 
checks  for  ]SIatteson  and  Constant  to  fill  up.  Thinks  the  checks 
Avcre  for  the  amount  of  $752  each,  and  also  for  the  amount  of  a 
bill  of  goods,  purchased  about  the  time  of  the  delivery  of  the  notes. 
Says  it  was  Miller  and  Scott  who  talked  to  him  about  the  cancel- 
hition  of  the  notes.  Thinks  it  was  the  object  of  Miller  and  Scott 
to  get  security  for  the  additional  bill  of  goods. 

//.  //.  Hukil  testifies,  that  he  was  a  clerk  for  Miller  and  Scott, 
and  knew  T.  D.  Wickersham.  Wickersham  purchased  goods  of 
Miller  and  Scott,  at  two  or  three  different  times,  amounting  alto- 
gether to  $1,700  or  $1,800.  AVickersham  had  a  letter  froni  Mat- 
teson.  A  note  wiis  sent  by  Wickersham  to  ]\Iiller  and  Scott  for 
one-half  of  the  first  bill,  which  note  was  al)out  $752.  Another  note 
wa.s  subsequently  sent  for  same  amount.  One  of  the  notes  avjis 
signed  by  AVickersham  and  jNIatteson,  and  the  other  by  Wicker- 
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sham  and  Constant.  The  first  note  that  was  sent  was  not  half  of 
the  whole  bill.  Wickersham  sent  a  letter  to  Miller  and  Scott  to 
know  whether  a  note  for  one-half  the  amount  executed  by  Constant 
would  do.  At  that  time,  and  in  that  letter,  they  received  one  of 
the  notes.  Miller  and  Scott  oljjected  to  the  note  because  of  the 
manner  in  which  it  was  drawn,  and  the  amount.  Scott  told  wit- 
ness to  draw  up  two  notes,  divichug  the  amount  equally,  which 
witness  did  in  the  form  of  drafts,  and  told  witness  to  write  and  re- 
turn the  note,  and  request  "Wickersham  to  have  the  drafts  signed 
and  returned. 

When  the  second  note  was  received,  witness  was  directed  to 
make  out  another  draft,  which  witness  did,  and  returned  the  note 
to  Wickersham,  with  the  names  erased,  together  with  the  draft. 
The  amount  of  the  drafts  were  larger  than  the  notes  by  about  $150. 

Virgil  HicJcox^  wlio  was  examined  upon  this  hearing,  testified 
that  the  labor  and  care  of  Joel  A.  Matteson,  in  buying  and  selling 
the  property  embraced  in  the  mortgages,  would  be  five  per  cent., 
and  that  it  would  be  worth  five  per  cent,  per  annum  to  advance 
cash  in  place  of  notes  at  ten  per  cent,  per  annum. 

Court  below  decreed  that  the  defendants,  Joel  A.  Matteson  and 
Archibald  E.  Constant,  after  the  payment  of  costs,  have  a  prior 
lien  on  the  proceeds  of  the  property  in  the  pleadings  mentioned, 
for  reimbursement  to  them  for  advances  made  by  them,  and  that 
said  Joel  A.  Matteson,  as  assignee  of  R.  V.  Dodge,  has  next  valid 
lien  on  the  proceeds  of  the  sale  of  the  cutlery  and  silver- ware,  se- 
cured by  mortgage  to  R.  V.  Dodge,  dated  February  23rd,  1857, 
but  to  the  extent  only  of  the  proceeds  of  said  cutlery  and  silver- 
ware, and  that  Archibald  E,  Constant  has  the  next  valid  lieu,  by 
vu-tue  of  his  second  mortgage,  dated  the  6th  day  of  June,  1857,  to 
the  extent  of  his  whole  claim  under  said  mortgage,  on  the  entire 
proceeds  of  said  sale,  in  the  hands  of  said  Matteson.  And  that 
David  A.  Russell  and  Jacob  Parsons,  have  the  next  valid  lien,  by 
virtue  of  their  mortgage,  dated  the  27th  day  of  June,  1857,  to 
the  extent  of  their  whole  claim  under  said  mortgage,  on  the  entire 
proceeds  of  sale  as  aforesaid,  and  that  to  the  extent  of  $752,  and 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum.  Said  Mil- 
ler and  Scott  have  the  next  viilid  lien,  together  with  Joel  A.  Mat- 
teson and  Archibald  E.  Constant,  to  the  extent  of  their  entire  claim 
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under  the  first  mortgage  executed  to  said  Arcliibald  E.  Constant, 
dated  December  31,  1856,  and  the  mortgage  to  Joel  A.  Matteson, 
dated  December  27th,  1856,  the  said  Miller  and  Scott  together  to 
the  extent  of  seven  hundred  and  fiftj^-two  dollars,  and  interest 
thereon,  and  the  said  Joel  A,  Matteson  and  Archibald  E.  Constant, 
10  the  extent  of  their  entire  claim  under  said  last  mentioned  mort- 
gages, sharing  pro  rata  in  the  proceeds  thereof  in  the  hands  of  said 
Matteson — and  that  out  of  said  Archibald  E.  Constants  said  pro 
rata  as  last  aforesaid  frojn  the  proceeds  of  the  said  fist  mortgage  to 
him,  dated  31st  December,  1856,  said  Miller  and  Scott  are  entitled 
to  be  paid  the  residue  of  their  claim,  to  wit :  the  sum  of  $752  and 
interest. 

And  that  said  Archibald  E.  Constant  has  the  next  valid  claim  on 
the  said  proceeds,  for  the  payment  of  his  claim  under  and  by  virtue 
of  his  first  mortofao-e  as  aforesaid,  dated  December  31st,  1856.  And 
that  William  McCabe  and  John  Q.  Vanness  have  the  next  valid  lien 
on  said  proceeds  under  and  by  virtue  of  their  mortgage,  dated  the 
9tli  of  March,  1857.  And  it  further  appearing  to  the  court  that 
there  is  due  Joel  A.  Matteson,  in  the  order  of  priority,  as  aforesaid, 
the  sum  of  $1,075.30,  for  advances  made  by  him,  and  that  there  is 
due  from  Matteson  for  board,  which  is  a  proper  set-oif  against  the 
same,  the  smu  of  $1,250.77,  and  to  A.  E.  Constant,  $121.30,  for 
advances  made  by  him.  And  to  said  Joel  A.  Matteson,  as  assignee 
of  R.  V.  Dodge,  the  sum  of  $274.25,  in  the  order  next  of  priority, 
and  to  Archibald  E.  Constant  the  sum  of  $1,915.50,  in  the  order 
next  of  priority.  And  to  Russel  and  Parsons  the  sum  of  six  hun- 
dred and  thirty-one  dollars  and  ninety-eight  cents,  in  the  order  next 
of  priority.  And  to  Miller  and  Scott,  the  sum  of  $818.57.  To 
Joel  A.  Matteson  $2,283.70,  and  Archibald  E.  Constant  $2,460.56, 
to  be  paid  ^7*0  rata  out  of  A.  E.  Constant's  first  mortgage,  and  Joel 
A.  ^Nlatteson's  first  mortgage.  And  to  Miller  and  Scott  the  sum 
of  $818.57,  in  the  order  next  of  priority,  to  be  paid  out  of  Constant's 
'pro  rata  in  his  fii-st  mortgage.  And  to  Archibald  E.  Constant  the 
sum  of  $2,460,  in  the  order  next  of  priority.  And  to  McCabe  and 
Vanness  the  sum  of  $1,210.35,  in  the  order  next  of  priority.  It  is 
therefore  ordered,  adjudged  and  decreed  by  the  court  that  said  Joe'. 
A.  iSIatteson,  Arcliil)ald  E.  Constant  and  Charles  Dunn,  nothing 
take  by  their  judgments  and  executions,  and  that  out  of  the  pro 
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ceeds  aforesaid,  there  be  paid  first  the  costs  of  this  suit,  including 
a  fee  to  master  of  $50,  and  $100  to  Joel  A.  IMatteson,  both  to  be 
taxed  as  part  of  the  costs.  Next  to  that,  $121.30,  the  advances 
made  by  Constant,  be  paid  to  him,  and  that  the  residue  of  said 
claims  be  paid  in  priority  as  herein  set  forth. 

It  further  appearing  to  the  court  that  the  entire  proceeds  of  the 
property  amounted,  on  the  first  of  September,  1857,  to  the  sum  of 
$7,489.71,  that  the  sale  was  made  by  Joel  A.  Matteson,  and  that 
he  is  properly  chargeable  with  the  proceeds  thereof,  it  is  therefore 
ordered,  ac^udged  and  decreed,  that  said  Joel  A.  Matteson  pay  out 
of  said  proceeds,  fii'st,  the  costs  as  aforesaid,  and  the  residue  of  said 
claims  to  the  extent  of  the  residue  of  said  sum  and  interest — that 
he  now  pay  the  sum  of  $3,408.63,  and  on  the  1st  day  of  July,  1859, 
the  sum  of  $2,165.27,  and  on  the  1st  of  July,  1860,  the  sum  of 
$2,348.26,  and  that  executions  issue  therefor  when  said  sums  are 
respectively  due. 

That  said  Joel  A.  Matteson  be  allowed  to  retain  out  of  said 
funds  such  portion  thereof  as  is  due  him  by  virtue  of  the  provisions 
of  this  decree,  in  installments  as  provided  for  by  the  same. 

Archibald  E.  Constant  appeals,  and  assigns  for  error  : 

1st.  That  the  court  erred  in  decreeing  payment  to  Miller  and 
Scott,  out  of  the  proceeds  of  the  mortgaged  property. 

2nd.  That  the  court  erred  in  giving  to  the  claim  of  Miller  and 
Scott,  or  to  any  portion  thereof,  priority  of  pajnnent  over  the  first 
mortgage  of  appellant,  and  in  decreeing  that  a  portion  of  said  claim 
should  be  paid  out  of  the  proceeds  to  which  appellant  was  entitled 
under  his  first  mortgage,  and  in  not  substituting  said  appellant  to 
the  benefit  of  a  ^?'o  rata  distribution,  on  that  portion  of  Miller  and 
Scott's  claim  ordered  to  be  paid  out  of  Constant's  money. 

3rd.  That  the  court  erred  in  postponing  execution  of  any  por- 
tion of  the  decree  against  Matteson. 

4th.  That  the  court  erred  m  decreeing  costs  out  of  the  fund. 

Logan  &  Hay,  for  Appellant. 

Stuart  &  Edwards,  and  Lincoln  &  Herndon,  for  Appellees, 

Walker,  J.  This  is  a  contest  amongst  the  creditors  of  Wick- 
ersham,  for  priority  in  the  distribution  of  a  fund  produced  by  sale 
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of  chattels,  upon  which  they  claim  to  have  lieiis.  It  is  insisted  that 
Miller  and  Scott  have  a  lien  upon  this  fund,  to  the  extent  of  their 
claim  against  Wickersham,  by  reason  of  a  mortgage  given  by  him, 
on  this  propertj^,  on  the  12th  day  of  December,  1856,  to  Mattesor 
and  Constant,  to  secure  them  against  liabilities  they  had  incun-ed 
for  him,  and  to  indemnify  them  against  the  payment  of  Miller  and 
Scott's  claim,  which  they  then  proposed  to  secure  to  Miller  and 
Scott  by  indorsing  for  Wickersham.  It  is  urged  that  the  lien  of 
complainants  is  b}^  substitution  to  the  rights  of  Matteson  and  Con- 
stant, to  the  extent  of  their  claim  on  Wickersham.  To  give  the 
creditor  the  right  to  be  substituted  to  the  place  of  the  surety  of  his 
debtor,  the  relation  of  debtor  and  creditor  must  exist  between  the 
creditor  and  the  surety.  The  claim  on  the  surety  must  be  valid, 
binding  and  capable  of  being  enforced  immediately  against  him. 
If  the  relation  of  creditor  and  debtor  has  never  existed  between 
them,  or  having  existed,  and  been  terminated  by  release,  or  pay- 
ment, or  in  any  other  mode,  there  can  be  no  substitution.  When 
the  surety  is  liable  for  the  immediate  payment  of  the  debt,  he  may 
pay  it,  and  resort  to  the  fund  he  holds,  as  an  mdemnity,  to  reim- 
bui*se  the  money  he  has  legally  paid  for  his  principal.  He  is  not 
required  to  wait  until  the  money  is  collected  by  an  action,  nor  will 
chancery  even  require  it  to  be  paid,  if  the  creditor  applies  to  be  sub- 
stituted to  the  surety's  right  to  resort  to  the  fund  pledged  for  liis 
indemnity,  but  will  require  the  fund  to  be  appropriated  directly  to 
the  payment  of  the  debt.  But  unless  the  surety  has  the  immediate 
right  to  pa}^  the  debt,  and  resort  to  the  indemnity,  he  has  no  right 
to  which  the  creditor  can  be  subrogated.  When  a  debtor  conveys 
property  to  a  trustee  for  the  pavnicnt  of  his  debt,  it  is  dillerent,  for 
he  then  appropriates  the  property  to  that  specific  purpose.  And 
it'  the  trustee  fails  or  refuses  to  so  apply  it,  a  court  will  compel  him 
to  appro[)riate  it  to  the  purpose  designed.  But  in  a  case  where 
the  d(!l)tor  gives  a  mortgage  to  indemnify  his  surety  against  loss, 
he  only  appropriates  the  property,  to  be  applied  to  the  satisfactiou 
of  (lie  debt,  when  his  surety  has  become  hnmcdiatcly  liable  for,  or 
has  paid  tiic  debt  under  such  liability.  And  until  such  lia])ility  or 
payment  takes  place,  a  court  of  equity  cannot  interfere. 

In  this  disc,  Wickersham  purchased  goods  of  ]\Iiller  and  Scott 
on  time,  with  an  agreement  to  give  security  for  payment  of  the 
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price.  But  the  nature  of  the  security,  or  the  kind  of  paper  to  be 
given  does  not  appear.  The  bill  alleges  that  he  was  to  give  securit}', 
but  what  Idnd  of  security,  or  the  person  who  was  to  indorse,  is  not 
stated.  And  the  answer  and  proofs  equally  fail  to  throw  any  light 
on  the  transaction.  The  bill  nowhere  alleges  that  Matteson  and 
Constant  at  any  time  before  the  purchase  was  made,  agreed  to  be 
liable  in  any  event.  And  if  it  were  true  that  they  had  made  such 
an  agreement,  it  is  strange  that  it  was  not  so  alleged  in  the  bill,  and 
they  required  to  answer  to  its  truth.  Such  a  fact  would  be  highly 
important  to  fix  their  liability  to  Miller  and  Scott,  and  we  presume 
if  it  had  existed  it  would  have  been  alleged. 

The  complainants  took  the  deposition  of  their  book-keeper  who 
states,  "  That  Wickersham  came  into  the  store,  with  a  letter,  and 
after  he  left.  Miller  informed  witness  that  Wickersham  wanted  to 
purchase  a  bill  of  goods,  and  that  Gov.  Matteson  was  to  accept  for 
the  amount  of  the  bill.  The  letter  spoken  of  was  not  kept  by  com- 
plainants because,  as  Miller  told  witness,  Wickersham  said  he 
wanted  to  show  it  to  other  parties."  This  is  not  evidence  to  estab- 
lish any  fact.  It  is  the  mere  declarations  of  one  of  the  complain- 
ants in  his  own  favor,  in  the  absence  of  the  other  parties  and  called 
for  and  proven  by  himself.  The  book-keeper  does  not  state  that 
he  knew  that  the  letter  was  from  Matteson,  that  he  knew  the  con- 
tents or  purport  of  it,  or  that  he  even  read  or  even  saw  the  letter. 
What  it  related  to,  he  does  not  pretend  to  state.  To  impose  a 
liability  upon  Matteson  for  the  payment  of  the  debt  of  Wickersham 
upon  these  statements,  would  be  to  violate  all  the  principles  of 
justice,  and  the  rules  governing  evidence.  If  there  was  such  a 
letter,  why  not  produce  it,  and  if  that  could  not  be  done,  then  why 
not  have  laid  the  proper  foundation,  and  proved  its  contents,  or 
compelled  Matteson  to  make  discovery  ?  No  such  attempt  was 
made,  and  it  must  have  been  for  the  reason,  that  if  the  letter  had 
been  produced,  it  would  not  have  shown  any  liability  on  his  part. 
Nor  can  we  presume  from  the  fact  that  Matteson  and  Constant 
chose  to  indorse  those  notes  as  they  did,  that  it  was  in  consequence 
of  any  former  liability  they  were  under  to  Miller  and  Scott.  The 
bill  does  not  so  allege  nor  does  it  appear  in  any  part  of  the  record. 

When  Matteson  and  Constant  indorsed  these  notes,  the  com- 
plainants had  it  in  their  power,  to  bind  them  for  the  jDayment  of 
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Wickershtim's  debt,  by  accepting  the  notes.  But  they  rejected, 
cancelled  and  returned  the  notes  to  Wickersham.  And  they  by  so 
doing,  clearly  manifested  a  design  not  to  rely  on  these  notes  for 
any  pin-pose.  And  this  is  made  more  manifest,  from  the  fact,  that 
they  required  a  different  kind  of  paper.  If  Wickersham  had 
agreed  to  give  them  paper  of  a  different  kind,  and  they  were  un- 
■willing  to  modify  that  agi-eement,  by  receiving  these  notes  when 
offered,  they  must  look  to  him,  for  a  performance  of  that  agree- 
ment. They  have  no  claim  on  Matteson  and  Constant,  nor  does 
the  relation  of  debtor  and  creditor  exist  between  them,  and  con- 
sequently they  have  no  right  to  be  substituted  to  a  participation  in 
the  fund  produced  from  the  sale  of  property  under  Matteson  and 
Constant's  first  mortgage. 

The  question  arises,  as  to  the  priority  of  the  liens  of  the  various 
mortgagees  on  the  property,  out  of  which  this  fund  arises.  And 
to  determine  this,  it  may  be  proper  to  advert  to  some  of  the  rules 
governing  chattel  mortgages.  The  law  deems  possession  of  mort- 
gaged chattels,  by  the  mortgagor,  as  to  bona  fide  creditors  and 
purchasers,  to  be  fraudulent,  unless  such  possession  is  provided  for 
in  the  mortgage.  And  in  that  case,  if  the  possession  continues 
with  the  debtor,  after  the  expiration  of  the  time  stipulated  for  it  to 
so  remain,  it  is  equally  fraudulent.  And  persons  purchasing  or  ac- 
quiring subsequent  liens  on  the  property,  do  so  to  the  exclusion  or 
postponement  of  prior  incumbrances.  Where  there  are  several 
mortgages  to  different  persons  on  the  same  property,  and  they  arc 
all  over  due,  and  the  debtor  is  holding  possession  contrar}^  to  the 
terms  of  the  mortgages,  any  one  of  the  mortgagees  may  take  posses- 
sion of  the  property  by  virtue  of  his  mortgage,  and  by  so  doing  he  ac- 
quires a  preference  over  the  other  mortgagees,  similarly  situated, 
without  reference  to  the  date  of  his  mortgage.  Such  creditors  are 
in  the  situation  of  several  purchasers  of  a  chattel  without  receiving 
the  possession,  where  the  purchaser  who  first  acquires  possession,  is 
preferred.  And  it  is  upon  the  principle  that  where  different 
equities  are  equal,  the  person  who  unites  to  his  equity  the  possession, 
is  preferred.  "  Qui  jpvior  est  tempore  potior  est  jare^  He  wlio  is 
first  in  time,  is  more  powerful  in  law.  Upon  the  forfeiture  of  the 
condition  in  the  mortgage,  the  legal  title  vests  in  the  mortgagee, 
and  becomes  complete  upon  his  obtaining  possession.  But  in  some 
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cases,  even  after  a  breach  of  the  condition,  and  possession  taken, 
equity  will  permit  the  debtor  or  his  creditors  to  redeem.  Then 
when  the  mortgagees  in  this  case  obtained  possession  of  the  chattels 
under  their  mortgages,  even  if  they  were  over  due  and  fraudulent 
as  to  creditors  and  purchasers,  they  acquired  a  preference  over  all 
others  similarly  situated  ^vith  themselves. 

It  is  urged  that  when  Matteson  sold  this  property  on  time,  he 
became  liable  at  once  to  pay  the  other  creditors  the  money.  And 
that  he  had  no  right  as  a  trustee,  to  sell  on  a  credit.  The  evidence 
shows  that  he  took  possession  of  the  property,  and  afterwards  pur- 
chased it  in  at  the  sale,  by  agreement  with,  and  for  the  protection 
of  Constant,  Dodge  and  himself,  under  their  mortgages.  There  is 
no  e^ddence,  which  in  terms,  shows  that  there  was  any  particular 
disposition  to  be  made  of  the  property.  But  when  it  was  purchased 
for  their  mutual  benefit,  mider  their  several  mortgages,  and  no 
specific  agreement  as  to  the  mode  of  its  future  disposition  was  made, 
it  will  be  supposed  that  it  was  the  design  of  the  parties  that  it 
should  be  sold  in  the  mode  best  suited  to  protect  then"  several 
claims.  In  selHng  it  in  the  mode  adopted  by  Matteson,  this  object 
might  be  better  promoted  than  by  retaining  it,  or  forcing  it  on  tho 
market  for  cash.  There  was  no  evidence  adduced,  showing  that  it 
could  have  been  sold,  either  for  a  better  price  or  on  better  terms. 
He  obtained  for  it  the  sum  it  cost  the  parties,  and  interest  on  the 
deferred  payments,  from  the  date  of  sale.  "We  thuik  from  all  of 
the  circumstances  attending  the  transaction,  we  may  safely  infer 
that  he  acted  in  pursuance  of  the  design  of  the  parties,  in  making 
the  sale.  If  he  did  not  act  in  accordance  with  their  design,  they 
have  failed  to  rebut  that  presumption. 

It  is  agam  urged,  that  Matteson,  as  trustee,  is  not  entitled  to 
receive  a  compensation  for  managing  this  trust  property.  As  a 
general  rule,  a  trustee  is  not  entitled  to  compensation,  either  for  his 
labor  or  time  bestowed  in  the  care  of  the  trust,  miless  it  is  by  stip- 
ulation and  agreement.  It  is  his  duty  to  take  all  reasonable  care 
of  the  property,  and  when  necessary  for  its  preservation,  he  may 
expend  reasonable  sums  of  money,  or  employ  agents  for  the  pur- 
pose, and  so  far  as  such  outlaj^s  are  necessary,  he  is  entitled  to  have 
them  refunded.  But  even  in  this,  courts  will  guard  the  fund  with 
jealous  care,  and  be  vigilant  to  prevent  the  fundfi'om  being  wasted. 
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Matteson  irould  have  a  right  to  be  paid  money  expended  for  em- 
ploying agents  to  hold  and  preserve  the  property,  in  employing  the 
auctioneer  and  clerk  at  the  sale,  to  the  extent  of  a  reasonable  com- 
pensation, if  it  had  been  claimed.  But  he  is  not  entitled  to  a  com- 
mission or  compensation  for  assuming  the  responsibility  of  becommg 
a  trustee,  nor  for  making  the  sale  to  Aldrich.  To  have  entitled 
himself  to  it,  he  should  have  provided  for  it,  by  agreement  with  th(! 
parties. 

In  the  pleadings  we  find  nothing  requiring,  or  even  authorizing 
the  court  to  state  an  account  between  Matteson  and  Constant,  grow- 
ing out  of  their  dealings  with  the  hotel  after  the  property  was 
reduced  to  possession  and  until  its  sale  to  Aldrich.  And  unless 
such  a  case  were  made  by  the  pleadings,  the  court  has  no  power  to 
state  their  accounts,  growing  out  of  this  transaction.  That  is  a 
matter  with  which  the  other  parties  have  no  concern.  They  were 
not  parties  to  it,  nor  was  it  necessary  for  the  preservation  of  the 
jiroperty,  so  far  as  we  can  see.  It  seems  to  have  been  a  losing 
business,  and  it  is  not  right  that  this  fund  should  be  applied  to 
cover  that  loss.  Th<3  other  creditors  not  being  parties  to  the 
transaction,  have  no  interest  in  the  board  bills  due  the  hotel,  or 
debts  and  liabilities  incurred  on  its  account.  These  are  matters 
between  Matteson  and  Constant,  and  outside  of  the  issues  involved 
ill  this  case. 

The  court  below  erred  in  allowing  Matteson  a  solicitor's  fee,  to 
be  taxed  on  the  fund  as  costs  in  the  case.  The  statute  reo-ulatiuo: 
fees  of  ojfficers,  provides  for  no  such  fee  as  that  of  an  attorney  or 
solicitor  ;  and  the  court  must,  in  taxmg  and  allowing  costs,  look  to 
the  statute  as  its  warrant  of  authority.  While  the  court  of  eqiiit}^ 
hais  a  discretion  in  awarding  costs  in  chancery  causes,  it  must  con- 
fine that  discretion  to  the  fees  allowed  by  the  statute. 

It  is  conceded  by  all  the  parties  in  interest,  that  Dodge's  mort- 
gage was  a  prior  and  first  lien  on  all  the  money  arising  from  a  sale 
of  the  silver-jilatcd  ware,  and  that  his  debt  was  more  than  sufEcient 
to  absorb  the  whole  of  that  portion  of  the  fund  ;  and,  as  his  mort- 
gage embraced  no  other  portion  of  the  property,  it  is  confined  to 
that  alone. 

McCabc  and  Vanncss,  although  holding  a  junior  mortgage  to 
those  of  Matteson  and  Constant,  dated  December  the  12th,  1856, 
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after  the  first  of  June,  1857,  and  until  the  6th  of  that  month,  had 
an  equal  right  with  them  to  have  reduced  the  property  to  posses- 
sion under  their  mortgage  falling  due  in  the  month  of  May  pre- 
vious. But  failing  to  do  so,  Constant  acquired  a  superior  lien  by 
his  mortgage  of  the  6th  of  June,  1857.  And  when  Matteson  and 
Constant  obtained  possession  under  this  latter  mortgage,  and  those 
of  the  12th  of  December,  1856,  they  acquired  a  superior  lieu  under 
all  these  mortgages,  to  that  of  McCabe  and  Vanness.  But  all  of 
these  mortgages,  except  that  of  Constant  of  the  sixth  of  June,  were 
postponed  by  the  mortgage  to  Eussel  and  Parsons  of  the  27th  June, 
1857,  which  was  not  due  when  possession  of  the  property  was  taken. 
Their  mortgage  would  stand  as  a  lien  next  in  order  after  Constant's 
second  mortgage,  and  prior  to  his  and  Matteson's  mortgages  of 
December  12th,  1856.  And  the  claim  of  McCabe  and  Vanness, 
the  claim  of  Miller  and  Scott,  and  the  claim  of  Dmm,  Avcre  all 
postponed  to  Dodge's  claim.  Constant's  claim  under  his  second 
mortgage,  Russel  and  Parsons'  claim,  and  the  claims  of  Matteson 
and  Constant  under  their  morto-ao-es  of  the  12tli  December,  1856. 

We  are  of  opinion  that  the  decree  of  the  Circuit  Court  should 
be  reversed,  and  that  the  proper  decree  to  which  the  parties  are 
entitled  under  this  record,  should  be  entered  in  this  court. 

Decree  reversed. 

Note. — The  foUomng  is  the  decree  directed  to  be  entered : 
It  is  therefore  considered  and  found  by  the  court,  that  the  sum  of  seven  thou- 
sand four  hundi'ed  and  eighty-nine  dollars,  for  which  the  said  property  was  sold  by 
said  Matteson  to  said  Aldrich,  as  a  trust  and  pi'oper  fund  for  distribution  among 
"Wickersham's  creditors,  who  are  parties  to  this  bill ;  and  that  the  same,  collected 
and  yet  to  be  collected  under  the  two  notes  of  Aldrich  last  falling  due  and  now 
unpaid,  is  in  the  hands  of  and  held  by  said  Matteson  as  trustee  for  said  creditors. 
The  court,  from  the  record  in  this  case,  finds  that  the  costs  of  the  court  below,  and 
of  this  court,  are  properly  chargeable  on  the  said  fund. 

The  coui't  further  finds  that  there  was  due  to  the  said  Joel  A.  Matteson,  as  the 
assignee  of  the  said  R.  V.  Dodge,  on  the  19th  day  of  November,  1858,  from  the 
said  T.  D.  Wickei-sham,  the  sum  of  four  hundred  and  ninety-four  dollars  and 
eight  cents,  as  appears  from  the  proofs  in  the  record  herein.  The  court  fui'ther 
finds  from  the  proofs  in  the  record,  that  there  was  diie  to  the  said  Archibald  E. 
Constant,  from  the  said  Wickersham,  on  the  19th  day  of  November,  1858,  the  sum 
of  one  thousand  nine  hundred  and  fifteen  dollars  and  fifty  cents,  under  his  claim 
Becured  by  mortgage  of  the  6th  of  June,  1857.  The  court  further  finds  from  the 
proofs  in  the  record,  that  there  was  due  from  the  said  Wickersham  to  the  said 
David  A.  Russel  and  Jacob  Pax'sons,  on  the  19th  day  of  November,  1858,  the 
sum  of  six  hundi'ed  and  thirty-one  dollars  and  ninety-eight  cents,  on  their  claim 
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Becured  by  mortgage  of  the  27th  June,  1857.  The  court  further  finds  that  there 
was  due  to  the  said  Joel  A.  Matteson  from  the  said  Wickersham,  on  the  19th  day 
of  November,  1858,  the  sum  of  two  thousand  four  hundred  and  sixty  dollars  and 
lifty-six  cents,  on  his  claim  secured  by  moi-tgage  dated  the  12th  day  ot  December, 
1856.  The  court  further  finds  that  there  was  due  to  the  said  Archibald  E.  Con- 
stant from  the  said  Wickersham,  on  the  19th  day  of  November,  1858,  the  sum  of 
two  thousand  four  hundred  and  sixty  doUai-s  and  fifty-six  cents,  secured  by  mort- 
gage dated  the  12th  day  of  December,  1856.  The  court  further  finds  that  there 
was  due  to  William  McCabe  and  John  Q.  Vanness  from  the  said  Wickersham, 
on  the  19th  day  of  November,  1858,  the  siim  of  twelve  hundred  and  ten  dollars 
and  thirty  cents,  under  their  mortgage  dated  the  9th  day  of  March,  1857.  The 
court  further  finds  that  on  the  same  day,  there  was  due  to  the  said  Walter  T.  H. 
Miller  and  Solomon  Scott  from  the  said  Wickersham,  the  sum  of  one  thousand 
six  hundred  and  thirty-seven  dollars  and  fourteen  cents,  for  goods  sold  to  him. 
And  the  court  further  finds  that  the  said  Wickersham  was  indebted  to  the  said 
Charles  Dimn,  on  the  19th  November,  1858,  in  the  sum  of  one  thousand  seven 
hundred  and  forty-seven  dollars  and  ninety-four  cents.  And  the  court  further 
finds  that  the  foregoing  claims  are  properly  and  of  right  entitled  to  a  distribution 
out  of  said  fund  in  the  order  as  hereinafter  decreed. 

It  is  thereupon  ordered  and  decreed  by  the  court,  that  the  said  Joel  A.  Matteson, 
within  ten  days  after  the  filling  of  this  decree  with  the  clei'k  of  the  Supreme  Court 
of  the  second  grand  division,  pay  out  of  the  said  fund,  all  of  the  costs  in  this  cause, 
as  well  in  the  Sangamon  Circuit  Court  as  of  this  court,  and  a  fee  of  fifty  dollai's  to 
A.  Campbell,  master  in  chancery,  as  a  part  of  the  costs  of  the  court  below.  It  is 
further  ordered  that  the  said  Matteson  be  and  he  is  allowed  to  retain  and  hold,  out 
of  the  said  fund,  the  sum  of  two  hundred  and  seventy-four  dollars  and  twenty-five 
cents,  the  amount  of  said  fund  to  which  he  is  entitled  by  his  first  lien  thereon,  as 
assignee  of  the  said  Dodge,  it  being  the  proceeds  of  the  sale  of  the  silver-plated 
ware.  It  is  further  ordered  and  decreed,  that  the  said  Matteson,  next  in  its  order 
of  prioi'ity  of  lien,  within  ten  days  after  tilling  this  decree  as  aforesaid,  pay  out  of 
said  fund,  to  the  said  Archibald  E.  Constant,  the  sum  of  one  thousand  nine  hundred 
and  fifteen  dollars  and  fifty  cents,  with  interest,  from  the  said  nineteenth  day  of 
November,  1858,  at  the  rate  of  six  per  cent.,  until  paid,  it  being  the  sum  so  found 
due  to  him,  under  his  mortgage  of  6th  June.  It  is  further  ordered  and  decreed  by 
the  court,  that  the  said  Matteson  next  pay  in  the  order  of  distribution  and  pi-iority, 
out  of  said  fund,  to  the  said  David  A.  Russel  and  Jacob  Parsons,  within  two  days 
after  this  decree  shall  be  filed  as  aforesaid,  the  sum  of  six  hundred  and  thirty-one 
dolla?-s  and  ninety-eight  cents,  with  six  per  cent,  intei-est,  from  the  said  19th  day  of 
November,  1858,  until  paid,  it  being  the  amount  so  found  to  be  due  to  them,  as 
aforesaid.  It  is  further  ordered  and  decreed  by  the  court,  that  the  said  Matteson 
he  permitted  and  authorized  to  hold  and  retain,  out  of  said  fund,  the  sum  of  two 
thousand  four  hundred  and  sixty  dollars  and  fifty-six  cents,  with  interest  thereon, 
at  the  rate  of  six  per  cent.,  from  the  19th  day  of  November,  1858,  until  the  filing 
of  this  decree,  it  being  the  amount  so  found  due  him,  under  his  mortgage  of  the 
12th  December,  1856.  And  that  he  pay  to  said  Constant,  out  of  the  said  fund, 
the  sum  of  two  thousand  four  hundred  and  sixty  dollars  and  fifty-six  cents,  with 
six  per  cent,  interest,  from  the  10th  November,  1858,  until  paid,  the  amount  found 
to  be  due  him  under  his  mortgage  of  December  12th,  1856.  And  that  in  distribut- 
ing and  paying  these  two  latter  claims,  that  the  sum  which  has  been  already  col- 
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lecteii  on  said  fund  and  which  shall  not  be  exhausted  by  the  payment  of  the  costs, 
the  sum  to  be  retained  under  the  Dodge  claim,  Constant's  claim,  under  his  second 
mortgage,  and  Russel  and  Parsons'  claim  as  herein  decreed  to  be  paid,  shall  be 
equally  divided  between  the  said  Matteson  and  Constant,  on  their  said  claims  un- 
der their  mortgages  of  the  12th  December,  1856,  and  that  the  half  thereof  to  Con- 
stant, be  paid  to  him  by  the  said  Matteson,  within  ten  days  from  the  tiling  of  this 
decree.  And  it  is  further  ordered  and  decreed,  that  so  soon  as  the  money  shall  be 
collected  on  Aldrich's  note,  falling  due  on  the  first  day  of  July,  1859,  the  same  shall 
in  like  manner  be  equally  divided  between  the  said  Matteson  and  Constant,  on 
their  claims  under  their  mortgages  of  the  date  of  December  12th,  1856,  and  that 
the  said  Matteson  pay  to  the  said  Constant,  one-half  thereof,  within  ten  days  after 
the  same  shall  be  collected.  And  it  is  further  ordered  and  decreed,  that  when  the 
money  shaU  be  collected  on  Aldi-ich's  note,  falhng  due  the  first  day  of  July,  1860, 
the  balance  of  their  claims  under  their  mortgages  on  the  12th  of  December,  1856, 
be  paid  and  satisfied  with  interest  thereon,  if  said  fund  shall  be  sufficient  for  that 
purpose,  and  if  not,  that  then  the  same  be  equally  divided  between  them.  And 
that  said  Matteson  pay  to  the  said  Constant,  his  share  of  the  fund  arising  from  the 
last  of  said  notes,  within  ten  days  after  the  same  shall  be  received  and  collected. 
And  it  is  further  ordei-ed  and  decreed,  that  if  there  shall  still  remain  any  portion 
of  said  fund,  after  paying  the  several  aforesaid  sums  and  interest,  that  such  bal- 
ance be  distributed  and  divided  in  p?'o  rata  proportions  between  the  said  Miller  and 
Scott,  on  their  claim  of  !i)l,637.14,  McCabe  and  Vanness,  on  their  claim  of  $1,210.35, 
and  the  said  Dunn,  on  his  claim  of  $1,747.94,  and  that  the  said  Matteson  pay  to 
each  of  them,  such  pro  rata  portion  on  their  claims,  out  of  the  balance  of  said  fund 
as  aforesaid,  if  any  balance  there  shall  be,  -wdthin  ten  days  after  the  same  shall  be 
collected. 

And  it  is  fui'ther  ordered  and  decreed,  that  if  the  said  Matteson  shall  fail  or  re- 
fuse to  pay  any  or  either  of  said  sums  of  money  within  the  time,  or  in  the  manner 
specified,  that  an  execution  or  executions  may  issue  for  the  collection  thereof,  in 
the  same  manner  as  upon  judgments  at  law. 


Henry    McAuley,    Appellant,   v.  The    City    of    Chicago, 

Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

The  law  raises  a  presumption  in  favor  of  the  regularity  of  all  proceedings  levying 
assessments,  which  must  be  rebutted  by  sho\ving  affirmatively,  that  something 
was  omitted  or  imjjroperly  done,  if  they  are  to  be  defeated. 

An  additional  notice  to  parties  interested,  is  not  required,  where  an  assessment  ia 
postponed  from  one  meeting-  of  the  Common  Council  to  another. 
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This  was  a  suit  instituted  below,  upon  an  assessment  warranty 
by  the  collector  of  Chicago,  under  the  provisions  of  the  act  enti- 
tled "An  act  to  amend  the  act  entitled  'An  act  to  reduce  the  law 
incorporating  the  city  of  Chicago,  and  the  several  acts  amendatory 
tliereof,  into  one  act,  and  to  amend  the  same,' "  approved  February 
16,  1857. 

Under  section  forty,  of  said  act,  the  city  collector,  at  the  Janu- 
ary special  term  of  said  court,  filed  his  report  for  judgment  against 
the  several  lots,  set  out  and  described  in  said  warrant,  for  the  plank- 
ing and  filling  of  Lumber  street,  in  said  city,  and  obtained  a  judg- 
ment against  certain  lots  of  appellant,  for  the  sum  of  $533.78, 
besides  ten  per  cent,  added,  and  costs. 

It  appears  that  said  report  of  the  collector  to  said  court,  was  a 
general  report  of  the  taxes  unpaid  of  the  year  1858,  and  the  annual 
tax  roll,  as  well  as  a  report  on  this  special  warrant  for  this  assess- 
ment ;  while  this  assessment  warrant  is  dated  and  issued  upon  the 
9th  day  of  October,  A.  D.  1857, — more  than  one  year  previous  to 
this  application  for  judgment. 

It  appears  that  the  warrant,  dated  in  October,  1857,  was  deliv- 
ered to  the  city  collector,  with  the  other  warrants,  as  appears  from 
his  report  to  the  court  for  judgment,  only  on  or  before  the  second 
Tuesday  of  October,  1858,  when  it  had  been  in  fact  issued  prior  to 
the  second  Tuesday  of  October,  1857,  and  a  court  had  been  held 
in  January  following  the  first  Tuesday  of  January  in  1858,  to 
which  the  city  collector  had  returned  all  his  warrants  uncollected 
for  1857. 

There  were  two  assessment  rolls  returned  in  this  case,  and  only 
one  notice  given  of  the  confirmation,  one  notice  given  by  the  com- 
missioners of  their  meeting,  and  one  notice  to  present  objections  to 
the  Common  Council,  and  only  one  opportunity  given  to  take  any 
apjjeal  from  the  action  of  the  Common  Council.  (See  section  38, 
chapter  7,  of  city  charter.)  All  these  notices  were  given  before 
the  new  assessment  roll  was  filed,  and  no  notice  afterwards  was 
given. 

The  order  to  fill  and  plank  Lumber  street,  was  passed  April 
27,  1857,  and  three  commissioners  were  appointed  to  make  the 
assessment. 

These  commissionei-s  returned  their  assessment  roll  to  the  city 
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clerk's  office,  on  May  18,  1857,  and  notice  was  given  to  all  persons 
interested,  that  they  must  file  their  objections  in  writing,  in  the  city 
clerk's  office,  on  or  before  the  first  day  of  June,  1857. 

On  June  1st,  1857,  the  following  appears  on  the  Common  Coun- 
cil proceedings  : 

"  The  clerk  presented  assessment  roll  for  planking  Lumber 
sti-eet,  and  opening  alley  on  block  111,  school  section,  together 
with  objections  thereto.  Referred  to  committee  on  local  assess- 
ments." 

July  20,  1857,  the  following  appears  : 

"Alderman  La  Rue,  of  committee  on  local  assessments,  to  whom 
was  referred  the  assessment  roll  for  planking  Lumber  street, 
together  with  objections  thereto,  recommended  that  assessment  roll 
be  rescinded.  Referred  to  the  commissioners  with  instructions  to 
report,  explaining  the  basis  of  their  assessments." 

August  10th,  1857,  the  following  appears  : 

"  The  committee  for  making  the  assessment  for  planking  Lum- 
ber street,  to  whom  was  referred  the  roll  for  explanation,  reported 
thereon,  asking  leave  to  make  certain  amendments. 

"Aid.  La  Rue  moved  to  proceed  to  elect  commissioners  to  make 
a  new  assessment,  and  demanded  the  ayes  and  nays,  which  resulted 
as  follows  :  ayes,  7  ;  nays,  9  ;  and  on  motion  the  roll  was  referred 
back  for  amendment. ^^ 

HoYNE,  Miller  &  Lewis,  for  Appellant. 
E.  Anthony,  for  Appellee. 

Caton,  C.  J.  The  only  question  raised  upon  this  record  by  the 
assignment,  not  decided  in  other  cases  at  this  term,  which  we  deem 
it  necessary  to  notice,  is  that  which  is  presented  by  the  objection, 
that  the  commissioners  amended  the  assessment  first  filed  by  them, 
without  authority,  and  without  having  published  any  new  notice, 
•md  that  no  notice  was  published  by  the  city  clerk  after  the 
amended  assessment  was  filed,  for  owners  to  appear  before  the 
Common  Council,  to  object  to  the  assessment  and  ask  for  its  cor- 
rection there. 

The  report  of  the  collector,  asking   for  judgment,   appears  in 
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this  record  to  be  regular,  and  to  justify  the  judgment,  unless  a 
jH-oiJer  defense  was  shown  on  the  hearing,  by  the  owner  of  the 
premises.  Tlie  owner  appeared  and  showed  in  defense,  the 
ordinance  directing  the  improvement  and  the  assessment,  and 
the  appointment  of  commissioners  to  make  the  assessment  ;  also 
a  report  of  the  commissioners,  containing  an  assessment  roll,  dated 
the  13th  day  of  May,  1857,  upon  the  back  of  which,  appears  the 
folio  whig  memoranda  :  "  Eeferred  back  to  commissioners,  with 
instructions  to  report,  explaining  the  basis  of  the  assessment,  July 
20th,  1857,"  "  Referred  back  to  commissioners  for  amendment. 
August  10th,  1857  ;"  and  afterwards,  but  on  what  day  it  does  not 
appear,  the  commissioners  attached  to  their  report  another  assess- 
ment roll,  by  which  the  assessment  upon  the  property  in  question, 
was  increased  over  the  amount  stated  in  the  first  roll.  Notice  to 
the  owners  of  property,  dated  the  18th  of  May,  1857,  was  pub- 
lished, notifying  them  that  the  assessment  had  been  returned  by  the 
commissioners,  and  to  attend  the  Common  Council  on  the  first  of 
June,  and  make  objections  to  the  assessment.  The  owner  of  the 
land  then  introduced  in  evidence,  an  ordinance,  passed  by  the  Com- 
mon Council  on  the  5th  of  October,  1857,  as  follows  :  "Whereas 
due  notice  has  been  given  by  the  city  clerk,  of  the  return  of  the 
foregoing  assessment  roll,  and  objections  thereto  having  been  filed. 
It  is  therefore  ordered  that  the  said  assessment,  as  revised  and  cor- 
rected by  the  council,  be  and  the  same  is  hereby  confirmed,  and 
such  assessment  Is  hereby  required  to  be  paid  withiu  thirty  days 
from  this  date,  and  that  a  warrant  l)e  issued  for  the  collection  there- 
of, returnable  in  thirty  days  from  this  date."  The  revised  and  cor- 
rected assessment  to  which  this  ordinance  refers,  does  not  appear 
to  have  been  otTcred  in  evidence.  But  that  may  not  be  very  im- 
portant, as  we  see  by  comparing  the  collector's  return  mth  the 
amended  assessment  roll,  made  by  the  commissioners,  that  the 
Common  Council  did  not  change  the  assessment  upon  this  property 
The  defendant  then  introduced  records  of  proceedings  of  the 
council,  in  relation  to  this  assessment,  under  dates  respectively -of 
June  1st,  and  July  20th,  and  August  10th,  1857.  But  there  is  no 
evideuce  showing  that  these  were  all  the  proceedings  of  the  coun- 
cil on  the  subject,  even  of  those  dates.  Indeed  the  inference  is  very 
Btrong,  that  the  defendant  did  not  introduce  all  the  proceedings. 
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All  we  have  of  the  proceedings  on  the  last  day  named,  is  an  entry, 
showing  that  the  committee  to  whom  the  assessment  roll  had  been 
referred,  "  reported  thereon,  asking  leave  to  make  certain  amend- 
ments," and  the  next  is,  (without  showing  any  disposition  of  this 
report,)  a  motion  by  alderman  La  Eue,  that  the  council  proceed  to 
elect  commissioners  to  make  a  new  assessment  ;  which  motion  was 
lost.  And  here  the  defendant  stopped  with  his  evidence,  without 
showing  by  the  city  clerk,  or  in  any  other  wa}^  that  these  were  all 
the  proceedings  of  the  coimcil  on  the  subject,  till  the  passage  of  the 
final  order  of  confirmation,  on  the  5th  of  October  following.  The 
law  raises  a  presumption  in  favor  of  the  regularity  of  all  the  pro- 
ceedings levying  the  assessment,  by  requiring  the  court  to  render 
a  judgment  upon  the  report  of  the  collector,  which  is  not  required 
to  refer  to  or  state  any  of  them,  but  merely  to  describe  the  land, 
and  state  the  amount  of  the  assessment  against  each  parcel.  It  was 
for  the  defendant  to  overcome  this  presumption  by  showing  affirma- 
tively, that  something  was  omitted  or  improperly  done.  There 
was  no  difficulty  in  proving  b}^  the  city  clerk,  that  the  council  had 
never  referred  the  assessment  back  to  the  commissioners,  and 
required  them  to  correct  it  ;  or  that  the  "council  had  never  cor- 
rected it  themselves,  or  that  there  was  no  such  corrected  assessment 
roll,  as  is  referred  to  by  the  ordinance  of  the  5th  of  October,  1857. 
The  absence  of  such  proceedings  is  as  capable  of  proof,  as  any 
affirmative  fact,  which  a  party  is  ever  required  to  establish  in  a 
court  of  justice.  Nor  does  the  statute  require  any  additional  notice 
to  be  given,  when  an  assessment  is  referred  back  to  commissioners, 
nor  in  case  the  consideration  of  the  assessment  is  postponed  or  laid 
over,  from  one  meeting  of  the  Common  Council  to  another.  We 
are  of  opinion  that  the  owner  of  the  land  has  not  sustained  the 
objections  which  he  interposed  in  the  court  below,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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David   Gibson  et  al,  Plaintiffs  in  Error,  v.  The  City  of 
Chicago,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

In  making  assessments  for  public  improvements,  in  the  city  of  Chicago,  the  costs 
of  engineering,  superintending  and  collecting,  may  be  included. 

The  Common  Pleas  Court,  has  the  same  authority  to  continue  a  case  for  assess- 
ments, that  it  has  to  continue  any  other  case. 

In  shomng  an  assessment,  there  must  be  something  to  indicate  clearly  what  the 
figui'es  used,  stand  for,  or  are  intended  to  represent. 

On  the  llth  day  of  May,  1857,  the  Common  Comicil  of  the 
city  of  Chicago  ordered  that  Canal  street,  from  Van  Buren  street 
to  Old  street,  be  filled  in  accordance  with  estimate  and  specifica 
tions  of  the  city  superintendent,  and  also  ordered  that  $20,814,  be 
assessed  upon  the  real  estate  in  the  west  division  of  the  city,  deemed 
benefitted  by  said  improvements,  and  elected  three  disinterested 
freeholders,  to  make  such  assessment. 

The  estimate  of  the  city  superintendent,  above  referred  to,  was 
made  on  the  9th  day  of  May,  1857,  under  a  requisition  of  the  com- 
mittee on  streets  and  alleys  of  the  west  division,  and  after  stating 
the  general  character  of  the  work  to  be  performed,  states  that  the 
cost  will  be  as  follows  : 

Whole  Distance  {liiieal}  1,300  feet. 

1,520  cords  stone  broken  and  delivered,  $12 $18,240.00 

7,240  cubic  yards  earth  filling,  45c 2,258.00 

Advertising 16.00 

Engineering  and  Superintendence 75.00 

Commissioners  for  making  assessment , . . .  75.00 

Collecting 150.00 

Total  estimated  cost $20,814.00 

On  the  18th  day  of  July,  1857,  the  commissioners  reported  that 
tlicy  had  assessed  said  sum  of  $20,814,  upon  the  real  estate  therein 
described,  as  the  only  real  estate  benefited  by  said  improvement, 
and  that  the  benefits  resulting  thereto  were  in  the  proportion  of 
said  suih  set  opposite  to  each  lot,  part  of  lot  and  land  respectively 
in  said  a.ssessmont  roll.  They  further  reported  that  said  assessment 
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did  not  exceed  three  per  cent,  per  annum  on  the  property  assessed. 
The  following  is  a  copy  of  the  assessment  roll  so  far  as  the  same 
relates  to  the  property  of  the  plamtiffs  in  error  : 


ASSESSMENT    ROLL. 

A  description  of  the  real  estate  in  the  west  division  of  Chicago, 
deemed  benefited  by  Macadamizing  Canal  street,  from  Van  Buren 
street  to  Old  street,  with  the  valuation  thereof,  and  of  the  sums  of 
money  severally  assessed  thereon,  for  benefits,  by  the  commission- 
ers, to  wit : 

School  Section  Addition, 


Name  of  Owner. 

Part  of  Lot  of  Land. 

Sub 
Lot. 

Lot. 

Block. 

Valuation. 

Assessment. 

E.  Morrison 

1 

53 

3,000 

76.92 

Jas.  Granger 

2 

53 

2,500 

47.73 

John  Gooche 

32 

56 

2,500 

55.36 

David  Gibson 

7 

60 

4,000 

59.32 

<( 

8 

60 

6,000 

177.97 

i( 

9 

60 

6,000 

174.09 

« 

10 

60 

4,000 

58.03 

<< 

23 

60 

4,000 

60.36 

<( 

24 

60 

6,500 

181.08 

C.  B.  FarweU 

1 

61 

6,500 

193.81 

(< 

2 

61 

4,500 

64.61 

BraiTuurd  and  Evans*  Addition. 

Daniel  Brainard 

1 

5 

2,500 

53.23 

<< 

2 

5 

2,500 

56.18 

« 

3 

5 

2,500 

57.66 

« 

4 

5 

2,500 

63.57 

Richard  Finneman 

1 60  feet  on  Canal  st. 
by  120   feet    on 

Judd  St. 

5 

11,000 

280.94 

Daniel  Brainard 

10 

6 

2,500 

55.05 

<< 

11 

6 

2,500 

58.10 

« 

12 

6 

2,500 

56.58 

« 

13 

6 

2,. 500 

.53.52 

« 

14 

6 

2,500 

53.52 

tt 

15 

6 

2,500 

56.57 

M 

16 

6 

2,500 

58.10 

«< 

17 

6 

2,500 

55.05 

M 

10 

7 

2,500 

55.05 

« 

11 

7 

2,500 

58.10 

« 

12 

7 

2,500 

56.58 

« 

13 

7 

2,500 

53.52 

« 

14 

7 

2,500 

54.28 

« 

15 

7 

2,500 

57.64 

« 

16 

7 

2,500 

59.33 

« 

17 

7 

2,500 

56.58 

P,  Brennan 

1 

8 

2,500 

53.22 

Daniel  Brainard 

2 

8 

2,500 

56.12 

M.  Walsb 

3 

8 

2,500 

651 

54.71 

569 


OTTAWA, 


Gibson  et  al.  v.  City  of  Chicago. 


Name  of  Owner. 

Part  of  Lot  of  Land. 

Sub 
Lot. 

Lot. 

Block. 

Valuation. 

Assessment. 

Daniel  Brainard 
<< 
« 

« 

4 
5 
6 

7 
8 

8 
8 
8 
8 
8 

2,500 
2.500 
2,500 
2,500 
2,500 

51.75 
.52.49 
55.74 
57.37 
60.62 

Caiml  Trustees'  SubdivMon  of  S.   W.  ^, 
mid  so  much  of  the  S.  E.  k  of  See.  21, 
T.  39,  R.  14,  as  lies  west  of  Chicago 
River. 

G.  W.  Penny 
J.  F.  Irwin 

1 

2 
1 
4 

43 
44 
44 

20,000 

20,000 

2,050 

555.06 

555.76 

29.57 

CanaZ  Trustees'  Subdivision  of  N.  W.  |  of 
S.  21,  T.  39,  R.  14. 

Michael  Kehoe 
J.  Cluwry 

4 
5 
6 

7 

14 
14 
14 
14 
14 

49 
62 
62 
62 

62 

125,000 
2.. 500 
2,500 
2,500 
2,500 

277.99 
48.79 
48.35 
49.97 
53.22 

The  assessment  roll  shows  that  the  whole  assessment  is  less  than 
three  jier  cent,  upon  the  assessed  value  of  the  whole  property  as- 
sessed. 

The  commissioners'  assessment  was  returned  to  and  filed  in  the 
city  clerk's  office,  July  22nd,  1857.  The  city  clerk  gave  notice, 
Ijy  publication  in  the  corporation  newspaper,  to  file  objections  to 
the  assessment,  on  the  22nd  of  July,  1857,  which  notice  was  pub- 
lished ten  days  consecutively,  commencing  July  23rd,  1857.  The 
assessment  was  confirmed  by  the  council,  October  5th,  1857. 

A  warrant  was  issued  to  the  collector,  in  due  form,  October  9th, 
1857.  On  the  27th  day  of  January,  1858,  the  collector  reported 
to  and  filed  with  the  clerk  of  the  Cook  County  Court  of  Common 
Picas,  a  list  of  lands,  lots,  parcels  of  laud,  and  other  real  estate, 
situated  within  the  city  of  Chicago,  on  which  said  assessment  re- 
mained due  and  unpaid,  attached  to  which  report  were  certificates 
of  the  publisher  of  the  cor})oration  newspaper,  of  the  publication 
of  a  notice  by  the  city  collector,  that  said  warrant  had  come  into 
his  hands,  and  requiring  payment  of  the  same  ;  and  also,  of  a  notice 
of  his  intended  application  for  judgment,  at  a  special  term  of  the 
Cook  County  Court  of  Common  Pleas,  to  be  held  on  the  27th  day 
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bf  January,    1858.     The  notice  of  the  application  for  judgment 
described  the  warrant  as  follows  : 

WEST  Divisioisr. 

"  Special  warrant  No.  306,  dated  October  5,  1857,  for  macad- 
amizing Canal  street  from  Van  Buren  to  Old  street." 

On  the  28th  day  of  January,  1858,  Daniel  Brainard,  E.  Morri- 
son, and  James  Granger,  filed  their  objections  to  the  rendition  of  a 
judgment  against  block  57,  S.  S.  Addition  to  Chicago,  and  blocks 
5,  6,  7,  and  8,  in  Brainard  &  Evaus'  Addition  to  Chicago. 

Among  other  objections  filed  were  the  following  : 

1st.  That  the  amount  levied  and  assessed  was  gi-eater  than  the 
cost  of  the  work  authorized  to  be  done  by  said  order. 

2nd.  That  the  assessment  made  was  unequal  between  the  parties 
assessed,  and  not  in  relative  proportion  to  amount  of  benefit  to 
them,  respectively,  from  said  improvement. 

4th.  That  the  amount  of  benefit  assessed  on  the  property  of  the 
objectors,  was  much  greater  than  upon  adjoining  property,  appraised 
by  the  commissioners  under  such  order  at  the  same  amount  as  the 
property  of  these  defendants,  and  in  every  way  similarly  situated 
and  equally  benefited  by  said  improvement. 

10th.  That  the  city  council  were  not  authorized  to  assess  for 
certain  purposes  set  forth  in  the  estimate  of  the  superintendent, 
and  on  account  of  which  certain  amounts  were  computed  and  as- 
sessed in  said  assessment :  to  wit,  for  engineering  and  superintend- 
ing, the  sum  of  $75  was  computed  in  the  sum  to  be  assessed  ;  for 
collecting,  the  sum  of  $150  ;  for  assessing,  the  sum  of  $75  ; 
whereas,  the  duties  of  engineering,  superintending,  collecting,  and 
a  portion  of  the  assessing,  appertain  to  and  are  to  be  performed 
exclusively  by  certain  salaried  officers. 

12th.  That  the  assessment  was  not  delivered  to  the  city  clerk 
within  forty  days  from  the  appointment  of  the  commissioners. 

13th.  That  the  notice  gives  no  description  of  the  lands  or  lots, 
or  of  the  amount  of  taxes  or  assessment,  interest  or  costs. 

15th.  That  said  assessment  upon  said  property,  assesses  the  same 
at  an  amount  greater  than  three  per  cent,  thereon. 

On  the  trial,  on  the  28th  day  of  January,  1858,  the  plaintiif 
offered  in  evidence  the  above  warrant. 
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The  defendants  offered  in  evidence  the  estimate  of  the  city  super- 
intendent above  referred  to,  which  was  objected  to  by  plaintiff,  and 
excluded  by  the  court.  The  defendants  also  offea-ed  in  evidence,  a 
certificate  of  the  city  clerk,  showing  that  an  assessment  roll  was 
then  on  file  in  his  office,  for  planking  Van  Buren  street  from  the 
south-west  plank  road,  which  said  assessment  was  confirmed  July 
6th,  1857  ;  that  lot  one,  of  block  53,  of  School  Section  Addition 
to  Chicago,  was  assessed  in  the  name  of  E.  Morrison,  at  a  value  of 
$2,500,  and  to  pay  $53.54,  for  said  planking,  and  showing  that  it 
appeared  by  a  warrant  on  file  in  the  office  of  the  city  comptroller 
of  said  city,  that  said  assessment  had  been  paid  ;  which  it  was 
agreed  should  have  the  same  force  and  efiect  as  the  original  papers 
to  which  they  refer,  and  none  other. 

The  court,  after  hearing  the  case,  took  the  same  under  advise- 
ment, and  continued  it  until  the  next  term.  At  the  June  term, 
1858,  the  court  rendered  a  judgment  against  the  lands  and  lots  de- 
scribed in  the  warrant,  for  the  sum  annexed  to  each  lot  and  parcel 
of  land,  and  for  costs,  and  for  ten  per  cent,  thereon  for  damages, 
and  ordered  a  sale  of  the  property  against  which  judgment  was 
rendered. 

Daniel  Brainard,  E.  Morrison,  and  James  Granger,  bring  the 
c;ise  to  tills  court  by  writ  of  error.  David  Gibson,  John  Gooche, 
C.  B.  Farwell,  R.  Finneman,  P.  Brennan,  Michael  Walsh,  George 
W.  Penny,  J.  F.  Irwin,  M.  Kehoe,  and  Jeremiah  Clowiy,  also 
bring  the  case  to  this  court  by  writ  of  error.  The  errors  assigned 
in  both  cases  are. 

1st.  Judgment  should  have  been  for  defendants,  and  not  for 
plaintiff. 

2n(l.  The  objections  of  the  defendants  should  not  have  been  over- 
ruled. 

3rd.  The  court  should  have  admitted  the  evidence  offered  by 
defendants,  and  set  forth  in  bill  of  exceptions. 

4lh.  The  assessment  roll  and  warrant  arc  invalid,  having  nothing 
ui)ou  them  to  indicate  the  assessed  value  of  the  property,  nor  the 
amount  as.scs.sed  upon  the  same. 

5th.  The  court  had  no  authority  to  continue  the  case  to  aud 
render  judgmi-nt  at  a  term  subsequent  to  the  one  at  which  the  ap- 
plication for  judgment  was  made. 
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6th.  The  judgment  is  a  nullity,  it  not  appearing  for  what  sums 
it  was  rendered. 

7th.  The  court  erred  in  rendering  judgment  for  ten  per  cent, 
damages. 

Beckwith,  Merrick  &  Cassin,  for  Plaintiflfs  in  Error. 

,    E.  Anthony,  for  Defendant  in  Error. 

Caton,  C.  J.  We  are  of  opinion  that  the  court  had  authority  to 
continue  the  case  under  advisement,  and  render  a  judgment  at  a 
subsequent  term,  the  same  as  any  other  case  within  its  general 
jurisdiction. 

The  first  section  of  the  seventh  chapter  of  the  City  Charter 
authorized  the  Common  Council  to  cause  this  improvement  to  be 
made.  The  second  section  declares  that  the  expenses  of  the  im- 
provement with  the  costs  of  the  proceedings  therein,  shall  be 
assessed  upon  the  property  benefited  thereby.  The  third  section 
says,  "  The  amount  to  be  assessed  for  any  such  improvement  *  * 
shall  be  determined  by  the  Common  Council."  It  is  now  objected 
that  the  Common  Council  levied  an  assessment  for  too  much. 
Under  the  direction  of  the  city  authorities,  the  engineer  made  a 
specification  of  the  work,  and  an  estimate  of  the  expense,  in  which 
he  included  an  estimate  of  seventy-five  dollars  for  engineering  and 
superintendence,  and  one  hundred  and  fifty  dollars  for  collecting. 
For  the  amount  of  the  engineer's  estimate  including  these  items, 
this  assessment  was  levied,  and  because  these  items  were  included, 
it  is  insisted  that  the  assessment  was  illegal,  because  they  were  for 
services  to  be  performed  by  salaried  officers  of  the  corporation.  If 
these  were  to  be  a  part  of  the  expenses  of  the  improvement  or  the 
costs  consequent  upon  the  proceeding,  then  the  law  expressly  de- 
clares, that  they  are  to  be  included  in  the  assessment.  That  the 
expense  of  engineering  and  superintending  is  a  part  of  the  indis- 
pensable expense  of  the  improvement,  as  much  as  the  expense  of 
breaking  the  stone,  or  hauling  the  material,  would  seem  to  require 
no  argument  to  prove,  and  it  was  immaterial  to  the  owners  of  the 
]iroperty,  whether  the  corporation  employed  an  engineer  for  the 
particular  work  and  paid  him  for  that  alone,  as  they  had  an  un- 
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doubted  right  to  do,  or  emploj-ed  au  engineer  by  the  year  and 
directed  him  to  attend  to  this  and  other  work.  It  was  no  less 
a  part  of  the  expense  of  the  improvement,  in  the  one  case  than  in 
the  other.  It  was  an  indisputable  expense,  and  properly  included 
in  the  estimate.  So  also  of  the  cost  of  collecting  the  assessment. 
It  seems  difficult  to  discuss  a  point  which  appears  so  self  evident. 
There  must  be  room  for  arsfument  before  a  sensible  aro;ument  can 
be  made.  Surely  the  assessment  would  not  collect  itself,  or  at  least 
the  Common  Council  must  have  had  remarkable  confidence  in  the 
abihty  and  punctuality  of  all  the  property  holders,  to  have  been 
justified  in  omitting  in  their  estimate,  this  expense.  There  is,  how- 
ever, a  fatal  defect  in  this  assessment,  which  we  should  not  regret 
to  get  over,  could  it  be  done  consistently  with  the  principles  of  laAV. 
In  the  assessment  roll  are  two  columns,  one  headed  "valuation," 
and  the  other  "  assessment,"  in  each  of  which,  certain  figures  are 
set  down.  The  last  column  is  footed  up  thus,  "  $20,814  00,"  and 
between  the  4  and  the  next  to  the  last  0  is  a  red  line  drawn,  which 
may  be  fairly  understood  to  mean  twenty  thousand  eight  hundred 
and  fourteen  dollars  and  no  cents,  and  when  the  footing  at  the  bot- 
tom of  the  column  is  found  to  be  the  sum  of  all  the  figures  in  the 
column  above,  we  are  reasonably  informed  that  the  figures  above 
are  dcsio;ned  for  dollars  and  cents,  althouo'h  there  is  nothins;  in  the 
column  above  to  indicate  what  those  figures  were  intended  to  stand 
for.  We  are  disposed  to  embrace  anything,  which  can,  by  any 
reasonable  intendment,  inform  us  of  the  meaning  of  the  figures  set 
down  in  the  assessment.  But  if  there  be  nothing  to  indicate  the 
meaning  of  the  figures,  then  we  are  left  to  the  merest  conjecture. 
No  suspicion,  no  mere  conjecture  without  a  particle  of  proof  to 
warrant  them,  no  matter  how  violent  they  may  be,  in  any  Avell- 
rcgulated  government,  has  ever  been  held  suflicient  by  its  legal 
tril)unals,  to  warrant  a  condemnation  ;  and  we  hope  to  be  the  last 
to  depart  from  a  rule,  upon  the  inviolability  of  which  the  life,  the 
liberty  and  the  property  of  every  member  of  the  community  de- 
pends. The  column  headed  valuation,  is  filled  with  figures — nothing 
else.  Tiiere  Is  no  word,  mark  or  character,  attached  to  or  con- 
nected with  any  of  these  figures,  showing  what  they  were  designed 
to  represent.  There  is  no  proof  m  this  case,  showing  what  was  Iho 
vahiation  i)laci'd  upon  any  lot,  in  this  assessment.  If  we  adhere  to 
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the  decision  made  at  the  last  term,  in  the  case  of  Lawrence  v.  Fa^t, 
20  111.  340,  this  must  be  held  to  be  a  fatal  defect  in  the  assessment. 
We  have  seen  no  reason  to  doubt  the  correctness  of  the  views  there 
expressed,  and  have  no  mclination  to  depart  from  them.  The  law 
will  not  authorize  this  or  any  other  court,  to  assume  any  fact  to 
exist  without  the  least  particle  of  proof,  either  direct  or  circum- 
stantial. But  we  do  not  propose  to  renew  the  discussion  of  this 
pomt.  We  see  no  way  to  avoid  a  new  assessment,  to  compel  the 
owners  of  the  property  benefited  by  this  improvement  who  have 
not  paid  their  proportion  of  the  expense,  to  do  so,  miless  this 
defect  can  be  cured  by  further  proof. 

The  judgment  must  be  reversed  and  cause  remanded. 

Judgment  reversed. 


EzEKiEL  Morrison  et  al,  Plaintiffs  in  Error,  v.  The  City  op 
Chicago,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

The  charter  of  the  city  of  Chicago  does  not  permit  any  property  to  be  burthened 
exceeding  three  per  cent,  in  any  year,  for  improvements  on  streets,  etc. 

This  case  is  presented,  upon  the  same  state  of  facts,  as  that  pre- 
ceding it,  of  Gzbsoji,  et  al,  v.  The  City,  where  the  point  decided  m 
this  case,  is  set  out  in  the  statement. 

Beckwith,  Merrick  &  Cassin,  for  Plaintiffs  in  Error. 
E.  Anthony,  for  Defendant  in  Error. 

Caton,  C.  J.  The  only  question  which  we  propose  to  consider 
in  these  cases,  arises  on  the  decision  of  the  com-t,  in  sustaining  the 
iobjection  made  to  the  evidence  offered  by  the  owners  of  the  land, 
itending  to  prove  that  another  assessment  had  been  levied  and  paid 
lupon  the  same  lot  for  the  same  year,  which,  together  with  this 
assessment,  amomited  to  more  than  three  per  cent.  ?u  the  valuation 
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of  the  lot.  In  this  we  think  the  court  erred.  This  question 
depends  on  the  construction  to  be  given  to  the  proviso  to  the 
second  section  of  the  seventh  chapter  of  the  city  charter,  which  is 
quoted  in  the  case  of  Pease  v.  Czii/  of  Chicago,  21  111.  R.  500,  and 
the  opinion  is  there  expressed,  that  the  proviso  was  designed  to 
limit  the  power  of  the  city,  in  making  an  assessment,  to  three  per 
cent.,  upon  the  valuation  of  each  lot.  We  now  express  the  opinion, 
that  the  limitation  is  not  confined  to  one  assessment  for  a  single 
improvement,  but  it  was  the  intention  of  the  legislature  to  limit 
the  power  of  the  city  to  three  per  cent,  per  annum,  in  laying  assess- 
ments upon  property,  no  matter  whether  the  assessment  be  for  one, 
or  many  improvements.  The  legislature  intended  that  no  property 
should  be  specifically  burthened  to  an  amount  greater  than  three 
per  cent.,  in  any  one  year,  for  that  class  of  benefits.  The  judg- 
ment against  lot  one,  in  block  fifty-three,  school  section  addition, 
must  be  reversed. 

Judgment  revei'sed. 


Silas    McBride,    Appellant    v     The    City    of    Chicago, 

Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OP  COMMON  PLEAS. 

Equity  will  not  interfere  to  correct  proceedings  on  the  part  of  the  city  of  Chicago, 
in  collecting  an  assessment ;  a  party  should  take  his  appeal,  or  resort  to  a  ^vl"it 
of  certiorari. 

If  the  assessment  was  vitiated  by  fraud,  or  the  party  assessed  was  likely  to  sus- 
tain an  in-eparable  injury,  equity  might  relieve.  Mere  irregularities  in  making 
an  assessment,  ynW  not  be  regarded  in  equity. 

Silas  McBride  shows,  by  his  bill,  that  he  is  the  owner,  in  fee, 
of  certain  real  estate,  situate  in  said  city,  and  described  as  follows, 
viz.  :  Lot  four,  block  thirty-five,  school  section  addition  to 
ChicaTO. 

O 

That  he  Avas  such  owner  on  the  first  day  of  July,  A.  D.  1855, 
and  from  thence  hitherto. 

That  said  lots  of  land  front  and  butt  on  a  certain  street  or  high- 
way, hi  said  city,  usually  called  and  known  as  Taylor  street  j  that 
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certain  proceedings  have  been  taken  by  said  city  for  the  purpose 
of  widening  said  street,  from  the  Chicago  river,  to  a  point  thereon, 
west  of  the  lands  of  your  orator,  and  in  so  doing,  seek  to  take 
and  appropriate  some  of  the  lands  of  your  orator,  fronting  on  said 
street ;  and  to  that  end  and  purpose  have  instituted  and  carried  on 
certain  proceedings. 

That  the  said  proceedings  are  irregular  and  defective  in  several 
material  matters  and  things,  namely,  in  this  : 

1st.  That  the  notice  by  the  clerk,  that  the  Common  Council 
intended  to  take  and  appropriate  the  land  for  the  purpose  of  widen 
ing  said  street,  is  vague  and  indefinite,  no  time  being  therein  speci- 
fied when  the  Council  would  act  in  the  premises. 

2ud.  That  at  the  expiration  of  the  time  required  by  law  for  giv- 
ing the  notice,  the  Common  Comicil  did  not  act,  nor  did  they  act 
at  all  in  the  matter,  either  by  adjournment  or  otherwise,  untU  the 
12th  day  of  May,  1856,  six  months  afterwards  or  thereabouts. 

3rd.  That  the  commissioners  did  not  within  forty  days  from  the 
time  of  their  appomtmeut,  make  their  report  and  return  of  theii 
actings  and  domgs  as  such  commissioners — they  being  aj  ipointed 
the  12th  day  of  May,  and  making  their  return  the  30th  day  of  June 
then  next. 

4th.  They  did  not,  in  fact,  act  within  forty  days  next  after  theii 
appointment,  as  their  return  shows  that  they  did  not  act  till  the 
28th  day  of  June,  in  making  their  assessment. 

5th.  The  notice  of  confirmation  of  the  report  of  such  commis- 
sioners was  published  on  the  12th  day  of  July,  for  the  14th  July, 
and  was  not,  in  fact,  acted  on  "until  the  18th  of  August,  no  order 
bemg  taken  by  the  council  on  the  14th  July,  nor  mitil  the  18th 
August. 

That  said  proceedings  are  irregular  and  void,  and  conferred  no 
right,  power  or  authority  in  the  said  city,  either  to  condemn  and 
appropriate  said  land,  or  to  levy  and  assess  said  special  assessment 
thereon. 

That  under  color  of  said  proceedings,  the  said  city  of  Chicago 
hath  caused  to  be  le\ied  and  assessed  upon  his  lands  the  sum  of 
eighty-two  dollars. 

That,  notwithstanding  such  irregularities  of  the  said  proceedings, 
and  the  want  of  right  and  power  on  the  part  of  said  city,  to  take 
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the  said  lands,  and  asses  said  tax  or  assessment  for  the  supposed 
benefits  of  that  alleged  improvement,  j^et  the  said  city  has  proceeded 
to  issue  its  warrant  for  the  collection  of  the  said  assessment ;  and 
the  said  assessment  levied  on  said  lands  having  been  returned  un- 
paid, such  proceedings  have  been  thereupon  had,  that,  upon  appli- 
cation to  the  court,  judgment  hath  been  rendered  against  said  lands, 
in  favor  of  the  said  city,  and  the  same  ordered  to  be  sold  to  pay 
said  assessment,  on  the  31st  day  of  March,  1858,  and  that  the  said 
city,  or  its  agents,  will  proceed  on  that  day  and  sell  the  same  under 
said  judgment  and  order,  unless  restrained  by  the  court. 

That  he  files  his  bill  on  behalf  of  himself  and  all  others  whose 
property  has  been  taken  or  assessment  levied  thereon,  by  virtue  of 
said  proceedings,  who  may  come  in  and  become  parties  hereto,  and 
share  the  expense  of  this  suit. 

An  injunction  was  issued  in  conformity  with  the  prayer  in  the  bill. 

The  city,  by  its  attorney,  moved  the  court  to  dissolve  the  injunc- 
tion, for  want  of  equity  appearing  upon  the  face  of  the  bill,  which 
was  done,  at  the  cost  of  complainant,  which  was  assigned  for  error. 

W.  T.  Burgess,  for  Appellant. 

E.  Anthony,  for  Appellee. 

Walker,  J.  Numerous  objections  arc  urged,  to  reverse  the 
decree  of  the  court  below  dissolving  the  injunction  and  dismissing 
appellant's  bill.  These  objections  are  to  the  mode  of  exercising  a 
power,  with  which  the  appellees  were  clearly  invested,  by  their 
charter.  It  authorizes  the  Common  Council  to  open,  ^\nden  and 
extend  streets  within  the  city  limits,  and  to  appoint  commissioners 
to  ascertain  and  assess  the  damage  and  recompense  due  the  owners 
of  lands  affected  by  such  improvement ;  and,  at  the  same  time,  to 
determine  what  persons  will  be  benefited  by  such  improvement,  and 
to  assess  the  damages  and  expenses  thereof,  on  the  real  estate  of 
persons  l)cnofited,  as  nearly  as  may  be,  to  the  benefits  resulting  to 
each.     The  objections  urged  are  : 

1st.  That  the  notice  by  the  clerk,  that  the  Common  Council  in 

tended  to  take  and  appi-opriate  the  land  for  the  purpose  of  wideniiii; 

said  street,  is  vague  and  indefinite,  no  time  being  therein  specified 

when  the  Council  would  act  in  the  premises. 
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2nd.  That  at  the  expiration  of  the  time  required  by  law  for  giv- 
ing the  notice,  the  Common  Council  did  not  act,  nor  did  they  act 
at  all  in  the  matter,  either  by  adjournment  or  otherwise,  until  the 
12th  day  of  May,  1856,  six  months  afterwards  or  thereabouts. 

3rd.  That  the  commissioners  did  not,  within  forty  daj's  from  the 
time  of  their  appointment,  make  their  report  and  return  of  their  act- 
ings and  doings  as  such  commissioners,  they  being  appointed  the  12th 
day  of  May  and  making  their  return  the  30th  day  of  June  then  next. 

4th.  Thai  they  did  not,  in  fact,  act  within  forty  days  next  after 
their  appointment,  as  their  retm-n  shows  that  they  did  not  act  till 
the  28th  day  of  June,  in  maldng  their  assessment. 

5th.  That  the  notice  of  confirmation  of  the  report  of  such  com- 
missioners was  published  on  the  12th  day  of  July,  for  the  14th 
July,  and  was  not  in  fact  acted  on  until  the  18th  of  August,  no 
order  being  taken  by  the  council  on  the  14th  of  July,  nor  mitil  the 
18  th  of  August. 

Upon  a  careful  examination  of  the  works  on  chancery  jurisdiction, 
as  well  as  reported  cases,  we  are  unable  to  find  that  a  court  of 
equity  has  ever  entertained  jurisdiction  to  enjoin  the  collection  of  a 
lax,  when  the  objection  was  urged  against  the  jurisdiction.  And 
it  is  for  the  plain  and  obvious  reason,  that  if  the  tax  is  illegal  and 
void,  the  party  has  his  remedy  at  law,  which  would  be  as  complete 
and  ample  as  could  be  aflbrded  by  a  court  of  equity.  If  the  tax  is 
levied  without  authority,  the  persons  assuming  to  act  are  clearly 
liable  ;  and  if  in  the  exercise  of  authority  legally  possessed,  it  is 
exceeded,  or  any  irregularity  occurs,  which  renders  the  assessment 
and  tax  void,  those  committing  the  irregularity  are  liable  to  the 
party  suflering  injury.  While  an  assessment  of  this  character  is 
not  a  tax,  and  differs  in  some  respects  from  it,  it  is  nevertheless  in 
many  respects  similar.  They  both  proceed  to  raise  money  by 
authority  of  law  from  the  citizen,  without  his  assent,  and  are  re- 
quired to  proceed  upon  the  basis  of  equality,  either  as  to  benefits 
conferred,  or  in  proportion  to  the  ability  of  the  person  taxed.  Uni- 
formity and  equality  are  in  each  observed,  as  a  principle  of  justice 
and  duty.  They  are  each  of  them  enforced  by  summary  proceed- 
ings and  without  judgment,  based  upon  indebtedness  and  without 
personal  service.  In  each,  the  process  is  compulsory  and  enforced 
by  distress, 
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These  assessments  are  authorized  aloue  by  statute  and  the  mode 
of  levymg  and  collectmg  them,  is  specified  by  the  charter  confer- 
ring the  power.  When  the  commissioners  shall  have  made  the 
assessment  and  returned  it  to  the  Common  Council,  the  clei'k  is 
required  to  give  at  least  ten  days'  notice  by  publication,  that  the 
assessment  has  l>een  returned,  and  that  on  a  day  to  be  named  there- 
in, it  will  be  affirmed  by  the  Common  Council,  unless  ol:)jections  to 
the  same  are  made  by  some  person  interested.  Objections  may  be 
heard  before  the  Common  Council,  and  the  hearing  may  be  ad- 
journed from  day  to  day.  The  Common  Council  are  given  power, 
in  their  discretion,  to  confirm  or  annul  the  assessment,  or  to  refer 
it  back  to  the  commissioners.  And  the  17th  section  of  the  sixth 
chapter  of  the  city  charter,  gives  an  appeal  to  any  court  of  record 
in  Cook  county,  from  the  order  for  opening  or  widening  any  street, 
etc.,  and  opens  all  questions  in  such  proceeding  to  hearing  on  the 
appeal.  It  jDrescribes  the  mode  of  trying  the  case.  It  also  pro- 
vides tliat  no  appeal  or  Avi'it  of  error  shall  lie  to  the  judgment  of 
the  court,  on  the  trial 

Ample  opportunity  is  thus  given  to  the  party  feeling  himself 
aggrieved,  to  be  twice  heard.  First,  before  the  Common  Council 
on  the  return  by  the  commissioners,  and  if  not  satisfied  with  their 
determination,  then  l)y  an  appeal  to  any  court  of  record,  in  the 
county  of  Cook.  And  it  the  party  having  notice,  lies  by,  and  fails 
to  urge  a  hiearing  before  the  Common  Council,  and  fails  to  take  an 
appeal  or  remove  the  record  of  confirmation  by  certiorari,  to  a 
court  of  competent  jurisdiction,  he  must  be  held  in  a  coui-t  of 
equity,  to  have  waived  all  irregularities,  and  cannot,  by  applying 
to  this  trijjunal,  have  a  hearing,  which  he  has  failed  to  avail  him- 
self of  at  law.  If  he  had  no  notice,  when  the  proceeding  did  come 
to  his  knowledge,  he  could  have  removed  the  record  to  the  Cook 
Circuit  Com-t  by  certiorari,  and  if  it  were  essentially  defective,  the 
order  would  be  quashed.  By  either  the  appeal,  or  certiorari,  an 
ample  and  complete  remedy  at  law  could  have  been  had.  And 
therefore  a  court  of  equity  should  not  assume  jm-isdiction  for  mere 
irregularities,  or  even  for  a  Avant  of  compliance  with  material 
re(iuiiements  of  the  law. 

That  a  case  might  occur,  as  where  the  injury  likely  to  result  from 
the  enforcement  of  a  void  itssessment  would  be  irreparable,  from 
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the  irresponsibility  of  the  officers  committing  the  irregularity,  or  in 
a  case  where  the  whole  proceeding  was  tainted  and  vitiated  by 
fraud  and  corruption,  a  court  of  equity  might,  by  either  of  those 
means,  acquire  jurisdiction  to  inhibit  the  corporation  from  execut- 
ing its  order.  But  in  cases  where  officers,  either  de  jure  or  de 
facto  are  exercising  the  functions  of  that  office,  and  the  law  author- 
izes them  to  levy  a  tax,  or  a  special  assessment,  a  court  of  equity 
will  not  restram  them  from  acting  for  a  want  of  regularity  in  the 
exercise  of  the  power,  while  it  might  entertain  jurisdiction  where 
persons  are  acting  neither  as  officers  de  jure  or  de  facto,  or  having 
no  pretense  of  legal  power  to  levy  a  tax  or  make  an  assessment. 
But  such  cases  should  be  clear  and  free  from  doubt. 

In  this  case,  the  various  objections  to  this  proceeding  could  have 
been  fully  heard  and  determined  on  an  appeal,  or  by  writ  of  cer- 
tiorxiri,  if  the  appellant  had  been  disposed  to  have  availed  himself 
of  his  legal  remedies.  But  failing  to  do  so,  we  see  no  reason  why 
a  court  of  equity  should,  or  even  if  so  disposed,  could  afford  the 
relief  sought  by  the  bill.  Therefore,  the  decree  of  the  com't  below, 
dissolving  the  injunction  and  dismissing  the  complainant's  bill,  must 
be  affirmed. 

Decree  affirmed. 


Phillip   F.  W.  Peck,  Appellant,  v.  The  City  of  Chicago^ 

Appellee. 

Joseph  N.  Barker,  Appellant,  v.  The  City   op   CmcAao, 

Appellee. 

The   City   of  Chicago,  Plaintiff  in  Error,   v.  Charles  R. 
Starkweather,  Defendant  in  Error. 

from  cook  county  court  of  common  pleas. 

Assessments  for  improvements  already  made,  by  parties  other  than  the  city,  are 
illegal. 
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The  bill  of  exceptions  sets  forth  in  substance,  that  defendants 
died  the  following  among  other  objections,  to  the  rendition  of  a 
judgment  : 

The  order  of  the  Common  Council,  directing  that  the  sum  of 
$18,200  be  assessed  on  real  estate  of  the  city  of  Chicago,  deemed 
l>enefited  by  the  filling,  curbing  and  paving  of  Washington  street, 
from  the  west  line  of  LaSalle  street  to  the  east  line  of  Market 
street,  "  in  accordance  with  the  superintendent's  specifications  for 
the  same,"  was  made  by  the  Common  Council  without  having 
adopted  or  agreed  upon  any  plan,  or  mode,  or  specification  for 
said  improvements,  but  the  same  was  an  arbitrary  order  for  asssess- 
ing  that  sum  for  the  purpose  of  raising  money  to  pay  one  John 
McBean  for  paving  said  street,  under  private  contract  with  some 
of  the  property  holders  on  said  street,  and  this  warrant  is  being 
now  prosecuted  for  that  purpose. 

That  a  large  part  of  the  said  work  was  done  by  said  McBean, 
under  said  private  agreement  with  said  property  holders,  before 
said  order  was  made. 

ScATES,  McAllister  &  Jewett,  for  Appellants  and  Plaintiff 
in  Error. 

T.  HoYNE,  for  P.  F.  W.  Peck. 

E.  Anthony,  for  the  City  of  Chicago. 

Caton,  C.  J.  The  assessments  in  these  cases,  were  in  part  for 
improvements  already  executed  by  parties  other  than  the  city,  and 
without  any  liability  on  the  part  of  the  city.  The  assessments 
were  therefore  illegal,  and  it  was  the  duty  of  the  court  to  refuse  to 
render  judgments  for  them.  Pease  v.  Oitij  of  Chicago,  21  111. 
R.  500. 

Tlic  judgments  in  the  two  fii-st  cases  arc  reversed,  and  in  the  last 
the  judgment  is  affirmed. 
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RicHAKD  J.  Hamilton,  Esther  Ewing,  George  W.  Ewing, 
Murray  F.  Tdley,  B.  F.  Blackburn,  George  W.  Turner, 
Thomas  J.  Byrd  and  Jane  F.  Byrd,  Appellants,  v.  The 
City  of  Chicago,  Appellee. 

APPEAL  from  cook  COUNTY  COURT  OF  COMMON  PLEAS. 

Proceedings  under  special  assessment  for  the  city  of  Chicago,  prior  to  the  passage 
of  the  law  of  1857,  were  limited  in  time,  both  as  to  the  oi-der  of  sale  and  the 
sale  of  property,  and  the  sale  was  required  to  be  within  two  years  from  the 
date  of  the  order  confirming  the  assessment ;  unless  it  was  delayed  by  legal 
proceedings. 

This  was  a  proceeding  to  levy  a  special  assessment  in  the  city 
of  Chicasro. 

The  collector  reported  to  a  special  term  of  the  Common  Pleas, 
that  the  warrants  for  the  collection  of  these  assessments  were  issued, 
as  required  by  law,  and  were  delivered  to  him  on  or  before  the 
second  Tuesday  of  October,  1858. 

That  he  forthwith  published  a  notice  in  the  corporation  news- 
paper, that  such  warrants  were  in  his  hands  for  collection,  describ- 
ing the  nature  of  the  warrants,  and  requesting  all  persons  forthwith 
to  make  payment,  and  that,  in  default,  the  assessment  would  be 
collected  at  the  cost  and  expense  of  plaintiffs  in  error. 

That  he  had  given  ten  days'  notice  of  his  intended  application  to 
the  court,  for  a  judgment  against  said  lots,  for  the  amount,  interest 
and  costs  due ;  in  which  he  himself  set  forth  the  nature  of  said 
warrants,  and  in  which  he  requested  all  persons  interested  therein 
to  attend  at  said  term. 

The  warrant  contains  the  assessment  roll,  as  follows  : 

"ASSESSMENT    ROLL. 

"  Description  of  a,  poiiion  of  the  real  estate  deemed  benefited  by 
filling  up  and  planking  North  Clark  street  from  the  river  to 
Ontario  street,  with  valuation  thereof,  and  the  sums  of  money, 
severally  assessed  thereon  for  benefits,  by  the  commissioners,  to 
wit : 
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"  ORIGINAL  TOWN  OF  CHICAGO. 

a 

Names  of  Owners. 

Description. 

Lots. 

Blocks. 

Valuation. 

Apeossments. 

R.  J.  Hamilton, 

W.  G.  and  G.  W.  Emng, 

J.  V.  and  F.  Byrd, 

4 
5 
1 

2 
2 
3 

48,000 
39,000 
44,000 

560.93 
573.97 
560.93 

"  The  collector  is  commanded  to  levy,  make  and  collect  of  the 
owners  of  the  real  estate,  described  in  the  Avarrant,  the  money 
assessed  thereon,  for  which  each  may  be  liable,  and  make  due 
return  in  what  manner  he  shall  execute  the  Avrit,  within  thirty  days 
from  the  date  thereof 

"  The  collector  makes  return  on  the  warrant,  that  he  has  made 
demand  of  the  assessment  on  all  the  parties,  opposite  whose  names, 
in  its  appropriate  column,  the  word  '  paid '  is  not  written.  That 
he  has  not  been  able  to  find  any  personal  property  belonging  to 
any  of  them,  subject  to  the  payment  thereof.  He,  therefore, 
returns  the  warrants  unsatisfied  as  to  all  assessments  not  marked 
'  paid '  on  the  face  of  the  warrant." 

"  CORPORATION  NOTICE. 

City  Collector's  Office,  Chicago,  ) 
January  7,  1859.  ) 

"  Public  notice  is  hereby  given,  that  I  shall  apply  to  the  Cook 
County  Court  of  Common  Pleas,  on  the  first  day  of  the  special 
term  thereof,  to  be  holden  at  the  court  house,  in  the  city  of  Chicago, 
on  the  27th  day  of  January,  A.  D.  1859,  for  judgment  against  all 
blocks,  lots,  sub-lots,  pieces  and  parcels  of  land,  together  with  the 
improvements,  if  any,  situated  thereon,  for  all  taxes,  assessments, 
interest  and  costs  thereon  remaining  unpaid,  as  appears  from  the 
following  described  warrants  now  in  my  hands  for  collection." 

"Warrant  No.  106,  north,  dated  November  24,  1856,  for 
filling  and  planking  North  Clark  street,  from  the  river  to  Ontario 
street." 

Defendants  object  to  judgment  being  pronounced  against  said 
land  mentioned  in  warrant  No.  106,  and  assign  the  following 
rca.sons : 

Because  said  warrant  was  never  delivered  to  the  city  collector, 
wlio  makes  this  application. 
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Because  said  warrant  was  issued  prior  to  the  passage  of  the 
act  of  February  14,  1857,  amending  the  charter*  of  the  city  of 
Chicago. 

Because  the  assessment  upon  which  said  warrant  was  issued  was 
confimied  by  the  Common  Council  of  said  city,  prior  to  the  passage 
of  said  act  of  February  14,  1857,  from  which  this  com't  derives  its 
jurisdiction. 

This  court  has  no  jurisdiction  or  power  to  pronounce  judgment 
in  this  cause,  because  the  said  special  assessment  upon  and  for 
which  this  warrant  was  issued,  was  duly  confirmed  by  the  Common 
Council  of  the  said  city  of  Chicago,  more  than  two  years  previous 
to  this  application  being  made,  to  wit,  on  the  24th  day  of  Novem- 
ber, A.  D.  1856. 

Because  more  than  two  years  have  elapsed  since  the  corrected 
assessment  roll,  upon  which  this  warrant  issued,  was  confirmed  by 
the  said  Common  Council. 

Because  an  application  was  made  by  the  proper  city  authority 
at  the  County  Court  of  Cook  county,  (which  court  then  had  juris- 
diction in  such  cases,)  for  judgment  against  the  lots  and  real  estate, 
mentioned  in  said  warrant,  for  the  amount  of  said  assessment  upon 

the  same  at  the term  of  said  court,  for  the  year  A.  D.  1857, 

and  that  the  said  court  refused  said  application,  and  that  the  judg- 
ment of  said  court  refusing  said  application  was  a  final  decision  as 
to  right  of  the  city  authorities  to  have  judgment  in  favor  of  the 
city  upon  said  warrant. 

Because  the  said  assessment  was  not  levied  according  to  law. 

Because  the  several  orders  and  proceedings  of  the  Common 
Council,  for  said  improvement,  and  in  assessing  and  collecting  the 
moneys  for  the  same,  are  illegal,  improper  and  void. 

Because  no  sufficient  notice  of  the  application  for  judgment  has 
been  given. 

Because  the  prerequisites  for  the  resolutions  of  judgment,  by  this 
court,  have  not  been  complied  with. 

Because  said  alleged  warrant  was  issued  prior  to  the  act  of  Feb- 
ruary 14,  1857,  and  the  assessment  upon  which  said  alleged  warrant 
is  claimed  to  have  been  issued,  was  confirmed  by  the  Common 
Council,  prior  to  the  passage  of  said  act,  from  which  this  court 
obtains  its  jurisdiction. 
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The  court  has  no  jurisdiction,  because  said  special  assessment, 
II  Don  which  this^alleged  warrant  was  issued,  was  confii-med  by  the 
Common  Council  of  the  city  of  Chicago,  more  than  two  years  pre- 
vious to  this  application  being  made,  and  to  the  filing  of  the  col- 
lector's report. 

On  the  3rd  of  February,  the  court  rendered  a  judgment  against 
said  lands  described  in  aforesaid  warrant,  for  the  sum  annexed  to 
each  lot,  piece  or  parcel  of  land,  and  for  costs  of  suit  severally 
thereon  ;  and  the  further  sum  of  ten  per  cent,  upon  the  amount  of 
assessments  respectively  due  and  unpaid,  upon  each  of  the  lots 
therein,  and  made  an  order  for  sale  of  said  lots,  for  the  payment  of 
the  amount  of  said  judgment. 

And  thereupon  Eichard  J.  Hamilton,  owner  of  lot  4,  block  2, 
and  G.  W.  Ewing,  owner  of  lot  5,  block  2,  Esther  Ewing,  owner 
of  sixty  feet  of  said  lot  5,  in  block  2,  and  G.  W.  Turner  and  Jane 
F.  Byrd,  owners  of  lot  1,  in  block  3,  of  original  town  of  Chicago, 
severally  entered  their  exceptions  herein,  and  prayed  an  appeal  to 
the  Supreme  Court  for  the  lots  belonging  to  them  severally. 

Afterwards  comes  the  said  city  attorney,  and  moved  that 
judgment  be  entered  against  the  said  lots  and  pieces  of  laud,  in 
said  warrant  number  106,  described,  in  favor  of  said  city  of 
Chicago. 

Thereupon,  defendants,  by  their  attorneys,  object,  and  insist  that 
plaintiff  should  produce,  and  offer  in  evidence,  the  original  warrant 
described  in  the  said  city  collector's  report  as  number  106,  before 
he  could  demand  judgment  against  said  land. 

And  thereupon,  defendants,  in  support  of  their  objections  afore- 
said, by  them  filed,  offered  a.s  a  witness,  one  Ghray^  who  being 
sworn,  deposes  and  says,  he  was  then  a  deputy  city  collector,  and 
had  been,  as  such  deputy,  in  the  said  collector's  office,  ever  since 
the  said  collector  had  been  in  office.  That  the  warrant  produced 
by  the  witness  was  the  only  warrant  in  the  possession  of  the  city 
collector,  relating  to  the  assessments  described  in  warrant  nulnber 
106,  of  the  city  collector's  report,  and  that  it  was  the  original  of 
th(!  warrant  described  in  said  report  as  warrant  106,  and  that  said 
original  wiis  received  by  the  present  city  collector,  with  a  number 
of  warrants,  from  the  special  collectors  of  said  city,  who  were  in 
office  previous  to  the  said  city  collector. 
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Defendants  then  offered  in  evidence  the  said  original  warrant  and 
return  thereto.     Said  warrant  and  return,  as  set  out  above. 

Defendants  further  offered  in  evidence  the  orders  and  proceedings 
of  said  Common  Council  in  reference  to  said  assessment,  and  the 
assessment  roll  returned  by  said  commissioners,  as  follows  : 

"IN  COMMON  COUNCIL, 

September  the  26th,  1856. 

"  Ordered,  That  the  old  plank,  in  North  Clark  street,  trom  the 
dock  line  to  the  north  line  of  Ontario  sti-eet,  be  taken  up,  and  said 
part  of  said  North  Clark  street  be  filled  up  to  the  established  grade. 
That  the  same  be  planked  twenty-four  feet,  in  the  center,  and  curbed 
with  new  plank,  and  the  sides  be  planked  with  selected  old  plank  ; 
that  both  sides  of  said  part  of  said  street  be  substantially  curbed 
with  new  plank.  All  to  be  done  in  accordance  with  superintend- 
ent's estimate,  herewith  submitted.  Said  work  to  be  commenced 
within  seventy  days  from  date. 

"Ordered,  That  the  sum  of  $12,468.11,  be  assessed  upon  the 
real  estate  in  the  north  division  of  the  city  of  Chicago,  deemed  ben- 
efited by  the  said  improvement,  and  that  the  Common  Council  do 
now  elect,  by  ballot,  three  reputable  and  disinterested  freeholders, 
of  the  city  of  Chicago,  to  make  said  assessment. 

"  The  orders  were  passed,  and  the  council  proceeded  to  the  elec- 
tion of  commissioners  thereunder." 

The  commissioners'  return  certifies  that  they  were  duly  qualified  ; 
that  they  published  a  notice  of  the  time  and  place  of  meeting,  for 
the  purpose  of  making  said  assessment,  in  "  Chicago  Daily  Times," 
the  corporation  newspaper,  for  six  consecutive  days  previous  to 
such  meeting,  a  certificate  of  which  is  hereunto  attached  ;  that  they 
were  present  at  the  time  and  place  designated,  and  did  then  and 
there  make  said  assessment  upon  the  real  estate  hereinbefore  de- 
scribed ;  and  that  the  assessment  does  not  exceed  three  per  cent, 
on  the  property  assessed. 

"  COMMISSIONERS'  NOTICE. 

"  Pubhc  notice  is  hereby  given  to  all  persons  interested,  that  the 

undersigned  commissioners,  appointed  by  the  Common  Council  of 

the  city  of  Chicago,  to  assess  the  sum  of  $12,468.11,  upon  the  real 

estate  in  the  north  division,  by  them  deemed  benefited  by  filling  up 
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and  re-plauldug  North  Clark  street,  from  the  river  to  Ontario  street, 
^xi\\  meet  at  room  number  three,  in  the  com:t  house,  on  the  7th  day 
of  October,  1856,  at  the  hour  of  10  o'clock  A.  M.,  for  the  purpose 
of  making  said  assessment." 

Certificate  of  publishers,  that  notice  was  published  in  "  Chicago 
Daily  Times,"  six  days  consecutively,  commencing  with  September 
26th,  1856. 

"ASSESSMENT  NOTICE. 

City  Clerk's  Office,  Chicago,  ) 
October  27,  1856.  j" 

"  Public  notice  is  hereby  given  to  all  persons  interested,  that  the 
commissioners  appointed  as  aforesaid,  and  for  purpose  aforesaid, 
have  completed  their  assessment  and  made  returns  thereof. 

"  Any  person  wishing  to  appeal  from  said  assessment,  must  file 
their  objections,  in  writing,  in  my  office,  oh  or  before  the  10th  day 
of  November,  1856,  at  7  o'clock,  P.  M.,  as  the  Common  Council 
will,  at  that  time,  in  the  council  room,  hear  all  objections  to  said 
assessment,  and  revise  and  confirm  or  amend  the  same." 

"  IN  COMMON  COUNCIL, 

November  24,  1856. 

"  Whereas,  due  notice  has  been  given  by  the  city  clerk  of  the 
return  of  the  foregoing  assessment  roll,  and  no  objections  thereto 
having  been  filed,  it  is  therefore  ordered  that  the  said  assessment, 
as  revised  and  corrected  by  the  council,  be  and  the  same  is  hereby 
confirmed,  and  such  assessment  is  hereby  required  to  be  paid  within 
thirty  days  from  this  date,  and  that  a  warrant  be  issued  for  the 
collection  thereof,  returnable  in  thirty  days  from  this  date. 

"  It  is  further  ordered,  that  upon  the  return  of  the  said  warrant, 
if  any  part  of  said  assessment  shall  not  be  collected,  the  superiu 
tendent  of  special  assessments  shall  apply  to  the  County  Court  of 
Cook  county,  for  judgment  upon  the  real  estate  upon  Avhich  said 
assessment  remains  unpaid,  for  the  amount  of  such  assessment  and 
costs,  after  publishing  a  notice  of  such  intended  application  in  the 
corporation  newspaper  for  five  days." 

It  was  admitted  by  defendants,  that  the  city  collector  made  ap- 
])lication  for  and  obtained  judgment  upon  said  warrant,  number  106, 
at  the  January  special  term,  1858,  of  said  court;  that  said  judg- 
ment was  set  aside,  on  motion  of  defendants,  and  the  said  judge  dl  I 
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then  and  there  give  his  opinion,  and  decide  that  said  objections  be 
overruled. 

To  which  decision  defendants  excepted. 

ScATES,  McAllister  &  Jewett,  for  Appellants. 

E.  Anthony,  for  Appellee. 

Caton,  C.  J.  We  shall  confine  ourselves  in  this  case,  to  the 
single  question  which  it  presents,  and  which  is  not  raised  in  any  of 
the  other  cases.  The  order  of  the  Common  Council  confirming  the 
corrected  assessment  roll,  was  passed  on  the  24th  of  November, 
1856,  and  the  application  for  judgment  against  the  lots,  was  not 
made  by  the  collector,  till  the  January  teim,  1859,  and  the  objec- 
tion is,  that  the  specific  lien  had  terminated  and  no  judgment  in 
rem,  could  by  law  be  rendered  against  the  lots  for  the  assessment. 
When  tlie  warrant  for  the  collection  of  this  assessment  was  issued, 
and  till  the  passage  of  the  law  of  1857,  no  judgment  of  a  court  of 
law  was  required,  to  subject  lands  to  the  pajonent  of  assessments  in 
Chicago.  The  eighth  section  of  the  city  charter  provided,  that  in 
case  of  non-payment  of  taxes  and  assessments,  an  order  should  be 
made  by  the  Common  Council,  and  entered  at  large  on  its  records, 
directing  the  collector  to  sell  the  delinquent  premises,  which  were 
to  be  particularly  described  in  the  order,  as  well  as  the  assessment 
for  which  the  sale  was  to  be  made,  a  certified  copy  of  which,  with 
the  warrant,  constituted  the  process,  on  which  the  sale  was  to  be 
made.  This  provision  was  superseded  by  the  40th  section  of  the 
amendment  of  the  charter  passed  in  1857,  Avhich  requires  the  judg- 
ment of  a  court  of  general  jurisdiction,  before  the  sale  of  the  laud. 
It  is  unnecessary  now  to  say,  whether  the  law  of  1857,  had  so  far  a 
retroactive  operation  as  to  stop  the  execution  of  process  for  the  sale 
of  real  estate,  which  had  been  regularly  issued  by  the  Common 
Council,  but  which  yet  remained  unexecuted,  until  the  judgment  of 
condemnation  by  a  court  of  law  was  obtained.  The  present  inquiry 
is,  whether  a  court  of  law,  admitting  its  jurisdiction  in  such  case, 
could  render  a  judgment  of  condemnation  against  the  land  after 
two  years  from  the  order  of  confirmation  of  the  assessment  roll. 
This  judgment  is  strictly  in  rem,  and  creates  no  personal  liability 

671 


586  OTTAWA, 

Hamilton  et  al.  v.  City  of  Chicago. 


ao-iiinst  the  owner  of  the  Inud.  It  is  for  the  enforcement  of  a  spe- 
cific  lien,  existing  upon  the  land,  and  not  for  the  collection  of  a 
general  debt,  against  the  owner.  This  judgment  of  a  court,  was 
designed  to  supersede  and  take  the  place  of  the  order  of  the  Com- 
mon Council,  provided  for  in  the  8th  section  of  the  city  charter, 
and  consequently,  can  only  be  made  in  a  case  where  the  Common 
Council  could  have  passed  such  an  order,  had  the  law  of  1857  not 
l)cen  passed.  The  proper  solution  of  this  question,  must  then  de- 
pend upon  the  old  law,  existing  prior  to  the  amendment  of  1857. 
It  provides  that  all  taxes  and  assessments  levied  under  that  act, 
"  shall  be  a  lien  upon  the  real  estate  upon  which  the  same  may  bo 
imposed,  rated  or  assessed,  from  and  after  the  corrected  assessment 
roll  shall  have  been  confirmed,  and  on  personal  estate,  from  and 
after  the  delivery  of  tlie  warrant  for  the  collection  thereof,  until 
paid,  and  no  sale  or  transfer  shall  affect  the  lien."  And  the  8th 
section  provides  :  "In  case  of  the  non-payment  of  any  taxes  or 
assessments,  levied  or  assessed  under  tliis  act,  the  premises  may  be 
sold  for  the  payment  thereof,  at  any  time  within  two  years  after 
the  confirmation  of  the  assessment,  by  the  Common  Council,"  and 
the  section  then  goes  on  to  provide,  that  before  such  sale,  an  order 
for  the  sale  shall  be  made  by  the  Common  Council,  and  entered  at 
large  on  its  records,  a  copy  of  which,  together  with  the  collector's 
warrant,  shall  constitute  the  process  on  which  the  sale  shall  be  made. 
When  these  provisions  of  the  charter  are  considered,  there  can  be 
no  doubt  that  it  was  the  intention  of  the  law,  to  limit  not  only  the 
time  Avithin  which  the  order  of  sale  should  be  made  by  the  Com- 
mon Council,  but  actually  the  sale  itself,  to  within  two  years  of  the 
date  of  the  order  confirming  the  corrected  assessment  roll,  unless 
the  sale  was  delayed  by  injunction  or  other  legal  process,  as  is  con- 
templated by  the  proviso  to  the  4th  section.  There  is  certainly  no 
intention  to  enlarge  the  time  within  which  the  order  of  sale  shall  be 
made,  manifested  by  the  40th  section  of  the  amendment  of  1857. 
Whatever  there  is  in  that,  bearing  on  this  subject,  is  restrictive  in 
its  character.  That  provides  :  "If  from  any  cause  the  taxes  and 
assessment;^  charged  in  said  collection  warrants,  are  not  collected  or 
paid  on  the  lands  or  lots  described  in  such  warrants,  on  or  before 
the  first  Tuesday  in  January,  ensuing  the  date  of  such  warrant,  it 
shall  be  the  dut}'  of  the  collector  to  prepare  and  make  report  thereof, 
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to  some  court  of  general  jurisdiction,"  etc.  Now  there  is  certainly 
nothino;  here,  showins;  a  clesion  to  enlaro;e  the  time  within  which 
judgment  of  condemnation  shall  be  made;  but  it  even  limits  the 
time  ^vithin  which  the  collector  shall  report  and  make  upplic'ition 
for  judgment,  to  the  first  term  after  the  first  Tuesday  in  January, 
ensuing  the  date  of  the  warrant.  And  this  presents  also  another 
objection,  which  is  urged  to  this  preceedmg,  and  that  is  that  the 
report  and  apjDlication  for  judgment,  was  not  made  within  the  time 
prescribed  by  this  law.  This  warrant  was  dated  more  than  two 
years  before  the  report,  and  apphcation  was  made  to  the  court  for 
judgment,  and  hence  the  report  was  not  withim  the  time  required. 
The  judgment  must  be  reversed. 

Judgment  reversed. 


Richard  C.  Bristol,  Plaintiff  in  Error,   v.    The   City   of 
Chicago,  Defendant  in  Error. 

ERROR  to  cook  COUNTY  COURT  OF  COMMON  PLEAS. 

The  collector  for  the  city  of  Chicago  is  required  to  state  in  his  report,  asking  for  a 
judgment  against  delinquent  lots,  etc.,  the  amount  of  taxes  and  assessments 
which  remain  unpaid,  after  the  first  Tuesday  of  January,  but  not  the  particular 
object  for  which  the  assessment  wag  levied,  nor  the  value  of  the  property  upon 
which  it  has  been  le\'ied. 

The  collector's  report  is  prhna  fade  evidence  of  the  amount  due,  if  the  owner  of 
the  land  is  in  default,  and  upon  this,  judgment  may  be  rendered.  The  report 
does  not  prejudice  any  party,  by  any  statement  in  it,  beyond  what  the  law 
requires  shall  be  stated.     Nothing  beyond  is  evidence. 

A  party  may  appear  and  rebut  a  presumption,  arising  from  the  report  of  the 
collector. 

No  piece  of  property  can  be  assessed  exceeding  three  per  cent,  in  one  year,  for 
any  improvement  specified  in  the  first  section  of  the  charter ;  and  if  it  is  shown 
that  a  greater  sum  has  been  le%"ied,  judgment  should  be  refused. 

Ten  per  cent,  may  be  collected  in  addition  to  the  assessment  and  costs. 

This  was  a  proceeding  to  levy  a  special  a.ssessment. 
The  collector  reported  to  a  special  term  of  the  Common  Pleas 
that  the  warrant  for  the  collection  of  this  assessment  was  issued  as 
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requii-ed  by  law,  and  delivered  to  him  on  or  before  the  2nd  Tues- 
day of  October,  1858. 

That  he  forthwith  published  a  notice  in  the  corporation  news- 
paper, that  such  warrant  was  in  his  hands  for  collection,  describing 
the  nature  of  the  warrant,  and  requesting  all  persons  forthwith  to 
make  payment,  and  that  in  default,  the  assessment  would  be  col- 
lected at  the  cost  and  expense  of  plaintiff  in  error.  That  said 
notice  was  published  for  thirty  days. 

That  he  had  given  ten  days'  notice  of  his  intended  application 
to  the  court  for  a  judgment  against  the  plaintiff's  lot,  for  the 
amomit,  interest  and  costs  due,  in  which  he  briefly  set  forth  the 
nature  of  said  warrant,  and  in  which  he  requested  all  persons  there- 
in interested  to  attend  at  said  term. 

The  following  is  the  assessment  roll  annexed  to  the  warrant, 
viz. : 

"ORIGINAL  TOWN  OF  CHICAGO. 


Names  of  Owners. 

Description  of  Lot. 

Lot. 

Bl'k. 

Valua- 
tion. 

Assessment. 

Garrett  Institute, 

4 

31 

70,000 

$2,294  22 

Paid. 

George  Smith, 

N.l 

5 

" 

50,000 

1,617  16 

Paid. 

J.  B.  Buscb, 

S.  20  fr. 

" 

<< 

10,000 

389  09 

Paid. 

C.  McDonnell, 

70  fr.  N.  &  adj.  S.  20  fr. 
"Wharfing  Lots, 

a 

*' 

40,000 

1,210  64 

R.  C.  Bristol, 

28 
29 

^ 

75,000 

2,342  07 

S.  Lind, 

Total, 

30 
31 

} 

70,000 

2,148  82 

Paid. 

^10,000  00 

On  28th  January,  1859,  at  a  special  term  called  for  this  purpose, 
the  court  rendered  a  judgment  against  said  wharfing  lot,  28,  for 
Baid  sum  of  $2,342.07,  and  ten  per  cent,  thereof  in  addition  thereto, 
making  in  all  the  sum  of  $2,576.27,  and  made  an  order  for  the 
sale  of  said  lot  for  the  payment  of  the  amount  of  said  judgment. 

The  plaintiff  assigns  the  foUo-wing  errors  : 

1st.  The  Common  Council  had  no  power,  jurisdiction  or  author- 
ity, to  assess  an}^  greater  sum  than  three  per  cent,  upon  the  va  uo 
of  the  real  estate  of  plaintiff,  in  any  one  year,  for  any  improve- 
ment in  said  city. 

2nd.  The  court  below  rendered  a  judgment  against  wharf  lot 
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28,  original  town,  now  city  of  Chicago,  for  a  gi^eater  sum  than 
three  per  cent,  per  anniun  of  value  for  grading,  filling,  building 
area  wall,  and  paving  Market  street  in  said  city,  and  ordered  said 
2)remises  to  be  sold  to  pay  the  same. 

ord.  The  court  rendered  a  judgment  for  ten  per  cent,  over  and 
above  the  amount  assessed  by  the  Common  Council  on  said  lot,  and 
made  an  order  to  sell  said  premises  for  the  payment  of  the  same. 

ScATES,  McAllister  &  Jewett,  for  Plaintiff  in  Error. 

E.  Anthony,  for  Defendant  in  Error. 

Caton,  C.  J.  This  was  a  judgment  rendered  upon  the  appli- 
cation of  the  collector,  under  section  forty  of  the  amendment  to 
the  city  charter,  passed  in  1857,  and  which  is  quoted  at  length  in 
the  case  of  Pease  v.  Cit?/  of  Chicago,  21  111.  R.  500.  By  reference 
to  that  section,  it  will  be  observed,  that  in  case  a  tax  or  assess- 
ment from  any  cause,  is  not  paid  on  or  before  the  first  Tuesday 
of  January,  "  it  shall  be  the  duty  of  the  collector  to  prepare  and 
make  report  thereof  to  some  court  of  general  jurisdiction,  tc  be 
held  in  Chicago,  at  any  vacation,  special  or  general  term  theieof, 
for  judgment  against  the  lands,  etc.,  for  the  amount  of  taxes,  assess- 
ments, interest  and  costs,  respectively  due  thereon."  The  first 
inquiry  is,  what  is  the  collector  required  to  state  in  his  report  to 
the  court,  upon  which  he  is  to  ask  for  judgment.  It  is  simply  the 
amount  of  taxes  and  assessments  which  remain  due  and  unpaid, 
after  the  first  Tuesday  of  January,  upon  the  lands  and  lots  against 
which  he  aslis  judgment.  He  is  not  requii-ed  to  state  for  what 
■particular  object  the  assessment  was  levied,  nor  the  valuation  of  the 
property  upon  which  the  assessment  was  made.  By  the  forty-third 
section  of  the  same  act,  which  is  also  quoted  at  length  in  the  case 
above  referred  to,  it  is  provided  that  "if  no  defense  be  made,  the 
said  court  shall  pronounce  judgment  against  the  said  several  lots, 
lands,  pieces  or  parcels  of  laud,  as  described  in  said  collector's  re- 
port." This  law  clearly  makes  the  collector's  report  prima  facte 
evidence  of  the  amount  due,  in  case  of  default  by  the  owner  of  the 
land,  and  upon  that  report  alone,  the  court  is  required  to  render 
the  judgment.     And  the  only  serious  question  in   this   case,  is 
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whether  either  the  city  or  the  owner  shall  be  prejudiced  by  any 
statement  which  the  collector  may  choose  to  makeJn  his  report, 
j.bove  and  beyond  that  which  he  is  requu*ed  by  the  law  to  inseit. 
We  are  of  opinion  that  this  report  is  an  official  document,  so  far 
as  the  law  makes  it  the  duty  of  the  court  to  act  upon  it,  and  so  far 
as  the  statements  are  concerned,  which  the  law  requires  him  to  in- 
sert in  the  report,  and  no  farther.     All  that  he  states  beyond  that, 
is  extra  official,  and  cannot  be  taken  as  evidence  of  the  truth  of 
such  statements.     He  may  be  considered  as  the  agent  of  the  city, 
for  the  purjaose  of  making  such  statements  as  the  law  requires  him 
to  make,  but  more  properly  speaking,  he  is  the  agent  of  the  law, 
to  inform  the  court  of  certain  facts,  and  upon  which  the  couit  shall 
act,  unless  the  owner  of  the  land  shall  appear  and  show  in  his  de- 
fense, some  matter  destroying  the  presumption  arising  from  the- 
collector's  report,  and  in  that  event,  the  law  declares  that  judgment' 
shall  be  rendered  for  the  amount  which  he  states  is  due  and  unpaid. 
In  his  report  in  this  case,  the  collector  states  that  he  attaches,  as  a , 
part  thereof,  the  warrant  by  which  he  was  ordered  to  collect  the 
tax,  and  uses  it  as  a  schedule,  to  show  the  description  of  the  land 
and  the  amount  of  the  taxes,  assessments,  interest  and  costs,  due- 
upon  the  land.     The  language  of  his  report  is  this  :  "  That  the  an- 
nexed schedule  is  a  correct  list  of  the  lands,  lots  and  parcels  of 
lands,  together  with  the  amounts  of  the  taxes  and  assessments,  in- 
terest and  costs  respectivel}^  due  thereon,  as  set  forth  in  the  said  war-' 
rant,  which  remains  unpaid  and  uncollected."     Here,   then,   the' 
collector  vouches  no  fact  which  the  law  did  not  require  him  to 
state  in  his  report.     Although  the  paper  attached  and  referred  ta 
in  this  report,  and  which,  so  far  as  a  description  of  the  land  and  the 
amount  of  the  assessment  is  concerned,  is  made  a  part  of  the  report, 
whatever  statement  it  contains  beyond  these  facts,  the  collector 
does  not  certify  to,  and  if  he  did,  such  certificate  w^ould  be  extra 
official,  and  the  court  could  not  act  upon  or  take  any  notice  of  it. 
The  court  below  could  not,  and  this  court  cannot  receive  from  the 
collector  any  statement  as  official,  or  assume  it  to  be  true,  which 
the  law  did  not  require  him  to  make  in  his  report,  on  which  Lis 
ai)pli(;ation  was  founded.     There  was  not  then  before  the  court 
below,  and  there  is  nothing  before  this  court,  legitimately  showing, 
what  was  the  valuation  of  the  property,  upon  which  the  assessment 
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was  levied,  so  that  it  cannot  be  seen,  whether  the  amount  of  the 
asseshoient  exceeded  three  per  cent,  on  the  valuation  of  the  prop- 
erty or  not.  Had  the  owner  of  the  property  appeared  and  made 
dett^nse,  and  shown  that  the  amount  of  the  assessment  exceeded 
three  per  cent,  on  the  vahiation  of  the  property,  we  should  not 
hesitate  to  hold  such  assessment  to  be  in  direct  hostility  to  the 
proviso  to  tbe  second  section  of  the  seventh  chapter  of  the  city 
charter,  which  is  in  these  words :  "  Provided,  such  assessment 
shall  not  exceed  three  per  cent,  per  annum  on  the  property  as- 
sessed." The  counsel  for  the  city  insists,  that  the  gross  assessment 
on  the  aggregate  value  of  all  the  property  assessed,  shall  not  exceed 
three  per  cent.  That  if  a  part  of  the  property  is  benefited  but  one 
per  cent.,  the  assessment  may  be  five  per  cent  on  other  property, 
which  may  be  benefited  to  that  amount,  by  the  improvement. 
This  we  do  not  think  a  fair  construction  of  the  statute.  It  was 
manifestly  the  intention  of  the  legislature,  to  limit  the  power  of  the 
Common  Council,  so  that  no  piece  of  property,  should  be  bur- 
thened  more  than  three  per  cent,  in  any  one  year,  by  an  assessment 
for  any  improvement  specified  in  the  first  section  of  that  act.  And 
when  that  is  legitimately  shown  to  have  been  done,  in  a  defense 
properly  interposed,  it  becomes  the  duty  of  the  court  to  refuse  to 
render  a  judgment  for  the  assessment. 

The  next  objection  to  be  considered  is,  that  the  court  rendered 
a  judgment  for  ten  per  cent,  upon  the  assessment,  in  addition  to  the 
amount  of  the  assessment  and  ordinary  costs.  This  depends  upon 
the  fifty-second  section  of  the  act  of  1857.  That  provides  :  "But 
in  all  cases  where  said  assessments  are  not  paid  on  or  before  the 
day  of  filing  the  collector's  report  in  any  court  of  general  jurisdic- 
tion, ten  per  cent,  shall  be  collected  as  additional  costs,  and  be 
added  to  and  collected  with  the  other  assessments  and  expenses, 
authorized  to  be  collected  on  the  property  assessed,  and  for  this 
purpose,  the  collector  shall  add  to  his  said  report,  in  a  separate 
column,  the  amomit  of  such  additional  costs."  It  is  first  objected, 
that  the  legislature  had  no  authority  to  authorize  a  judgment  to  be 
rendered  for  the  additional  amount  of  ten  per  cent.  It  is  immate- 
rial whether  we  call  it  costs,  damages,  interest  or  penalty,  it  is  all 
the  same  thing,  and  is  the  imposition  of  a  burthen,  in  considera- 
tion of  the  delay,  inconvenience  and  expense,  arising  to  the  city, 
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consequent  upon  the  neglect  of  the  person,  whose  duty  it  was  to 
pay  the  assessment.  It  is  objected  that  the  legislature  had  no 
authority  to  impose  this  additional  burthen  upon  the  tax  payer.  We 
cannot  appreciate  the  force  of  this  objection.  It  is  a  power  c(ni- 
stantly  exercised  by  legislative  bodies,  and  hitherto  without  ques- 
tion. In  the  exercise  of  the  same  power,  the  legislature  has  author- 
ized this  coui't  to  give  judgment  for  damages,  at  a  certain  per  cent., 
on  the  amount  of  the  judgment,  in  cases  of  appeal  taken  for  de- 
lay, and  so  where  penalty  is  imposed  for  a  delay,  in  paying  school 
notes  after  they  are  due. 

The  statute,  it  is  true,  does  not  in  express  terms  say,  that  this 
ten  per  cent,  shall  be  included  in  the  judgment,  but  merely  says 
that  ten  per  cent,  shall  be  collected  as  additional  costs,  in  case  the 
assessment  is  not  paid  before  the  collector's  report  is  filed,  and  for 
the  purpose  of  convenience,  the  collector  was  directed  to  extend 
the  amount  of  the  ten  per  cent,  additional  costs,  in  a  separate 
column,  in  his  report  to  the  court.  The  legislature  either  intended 
that  this  ten  per  cent,  should  be  included  in  the  judgment,  or  that 
the  law  itself  should  operate  to  add  that  amount  to  the  judgment, 
which  the  collector  was  required  to  collect.  To  say  the  least  of  it, 
we  think  there  was  no  error  hi  including,  in  express  terms,  this  ten 
per  cent,  in  the  judgment.  At  most  it  was  but  expressing,  what 
by  force  of  the  law  was  necessarily  imphed,  if  it  was  not  absolutely 
necessary  to  have  included  it  expressly  in  the  judgment.  We  think 
it  safer,  at  least,  to  express  it  in  the  judgment.  Nor  was  it  fiital 
to  the  validity  of  the  judgment,  that  the  collector  neglected  to 
follow  the  directions  of  the  statute,  in  making  up  his  report,  by 
extending  the  ten  per  cent,  in  a  separate  column.  The  amount  of 
it  was  a  mere  matter  of  computation,  and  the  extension  in  a  sepa- 
rate column,  was  a  mere  matter  of  convenience,  and  directory. 

The  judgment  must  he  affiiTued. 

Judgment  affirmed. 
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William  B.  Ogden  et  al,  Plaintiffs  in  Error,  v.  The  City  op 
Chicago,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Where  it  is  stipulated  that  a  judgment  shall  be  rendered  as  if  by  default,  upon 
certain  coriiitions,  the  judgment  wiU  stand  ;  all  that  part  of  the  report  not  re- 
quiied  by  the  law,  being  disregarded. 

This  was  a  proceeding  to  make  a  special  assessment  for  deepen- 
ing  and  widening  the  North  Branch  of  the  Chicago  river. 

The  collector  gave  due  notice  of  his  having  the  warrant  for  col- 
lection, and  also  of  his  intended  application  to  the  January  special 
term  of  the  Cook  County  Court  of  Common  Pleas,  for  judgment 
against  the  delmquent  lots  aud  lands. 

The  collector's  report  contained  the  warrant  at  large,  and  the 
warrant  contained  an  exact  copy  of  the  assessment  roll,  as  made 
and  returned  by  the  commissioners. 

The  following  is  a  copy  of  the  caption  and  tabular  statement  of 
the  property  and  assessment  in  said  roll : 

"ASSESSMENT  ROLL. 
"  A  description  of  the  real  estate  in  the  north  and  west  divisions 
of  the  city  of  Chicago,  deemed  benefited  by  deepening  and  widen- 
ing the  North  Branch  of  the  Chicago  river,  with  the  valuation 
thereof,  and  the  sums  of  money  severally  assessed  thereon  for  bene- 
fit by  the  comissioners,  to  wit  : 

WigM's  Addition  to  Chicago. 


Owners. 

Description. 

Sub 
Lot. 

Lot. 

Block. 

Valuation. 

Assessment. 

Ogden  &  Jones, 
J.  Y.  Scammon, 

1 

1 

1 
2 
3 
6 

7,500 
7,500 
7,500 
8,000 

222,70 
222.70 
222.70 
231.98 

Daniel  Elston, 
Wm.  B.  Ogden, 


Elston' s  Addition  to  Chicago. 
1 
95 


170,000 
105,000 


5,029.29 
3,099.21 


The  collector  also  filed  the  proceedings  of  the  Common  Council 
in  ordering  the  assessment,  in  which  it  is  set  forth  that  on  the  24th 
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Auo-ust,  1857,  it  was  "  Ordered,  that  the  North  Branch  of  the 
Chicao-o  river  be  deepened  to  the  depth  of  eleven  feet  below  low 
water  mark,  and  widened  so  as  to  aiford  a  channel  of  fifty  feet  on 
the  bottom,  and  not  less  than  seventy-five  feet  at  low  water  mark, 
in  accordance  with  the  superintendent's  estimate,  herewith  sub- 
mitted. 

Ordered,  that  the  sum  of  sixty-four  thousand  four  hundred  and 
fifty-five  dollars  be  assessed  upon  the  real  estate  deemed  benefited 
by  the  said  improvement,"  etc. 

Commissioners  were  elected  to  make  the  assessment,  who  made 
the  foregoing  return,  and  that  the  same  did  not  exceed  three  per 
cent,  upon  the  valuation  of  the  property  assessed. 
The  council  confirmed  the  assessment. 

Defendants  filed  objections,  and  afterwards  by  a  stipulation, 
the  objections  were  withdrawn,  and  judgment  talcen  as  by 
default. 

■  Thereupon  the  court  rendered  a  judgment  agaiust  each  lot, 
etc.,  for  the  sum  annexed  to  each  parcel  of  land,  together  with 
the  further  sum  of  ten  per  cent,  thereon,  and  for  the  sale  of  the 
premises  therefor. 

The  assignment  of  errors  is  as  follows  : 

1st.  The  Common  Council  had  no  power,  jurisdiction,  or  author- 
ity to  assess  any  greater  sum  than  three  per  cent,  upon  the  value  of 
real  estate  of  plaintiffs  in  any  one  year,  for  any  improvement  in  said 
city. 

2nd.  The  court  below  rendered  a  judgment  against  the  lots 
for  a  greater  sum  than  three  per  centum  per  annum  of  the  value, 
for  deepening  and  widening  the  North  Branch  of  the  Chicago 
river. 

3rd.  The  court  rendered  a  judgment  for  ten  per  cent,  over 
and  al)ove  the  amount  assessed  by  the  Common  Council  on  said 
lots,  and  made  an  order  to  sell  said  premises  for  the  payment  of 
the  same. 

4th.  The  Connnon  Council  had  no  jurisdiction  to  confirm,  and 
the  court  below  liad  no  jurisdiction  to  render  judgment  for  this 
amount,  because  there  was  no  valid  assessment  made  in  the  case  ; 
and  because  the  conunissioners  made  no  assessment  of  any  sum  of 
money  against  or  upon  cither  of  the  said  premises,  as  appears  by 
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the  assessment  roll  returned  by  them  ;  and  because  the  Common 
Council  has  no  power  to  make  a  special  assessment  for  deepening 
the  North  Branch  of  the  Chicao-o  river. 

5th.  The  court  erred  in  rendering  judgment  for  the  defendant 
and  against  the  plaintiffs  in  error,  when,  by  the  law  of  the  land, 
judgment  should  have  been  rendered  for  the  plaintiffs  in  error  for 
their  costs. 

ScATES,  McAllister  &  Jewett,  for  Plaintiffs  in  Error. 

E.  Anthony,  for  Defendant  in  Error. 

Caton,  C.  J.  The  judgment  in  this  case  must  be  affirmed,  upon 
the  principles  stated  in  the  case  of  Bristol  v.  City  of  CJiicago, 
ante. 

Although  the  owners  of  the  land  appeared  and  filed  objections 
to  the  judgment,  which  if  they  had  sustained  by  proof,  would  have 
been  fatal  to  it,  yet  before  they  introduced  any  evidence  to  sustain 
them,  they  entered  into  a  stipulation  with  the  city  attorney,  that 
judgment  should  be  entered  against  the  lands  for  the  assessment, 
"  in  the  same  manner  in  all  respects,  and  to  the  same  extent  and 
effect,  as  if  the  application  of  said  city  for  said  judgment,  had  not 
been  resisted  and  in  no  other  respect  shall  said  judgment  be  entered, 
it  being  hereby  agreed  that  the  same  shall  be  entered,  as  if  by 
default,  save  as  hereinafter  mentioned."  The  subsequent  clauses  refer- 
red to,  do  not  affect  the  character  of  the  judgment,  but  provide 
against  a  sale  under  it,  and  the  mode  of  payment.  We  are  bound  then 
to  consider  this  judgment,  as  if  rendered  by  default,  the  only  legiti- 
mate evidence  before  the  court  upon  which  it  could  act,  being  the 
report  of  the  collector,  and  so  much  of  that  report  only,  as  the  law 
authorized  and  required  him  to  make  to  the  court.  As  in  the 
Bristol  case,  any  foreign  matter  wliich  he  may  have  put  in  his 
report,  is  not  binding  upoii  either  party,  and  the  court  could  not 
act  upon  it.  The  clerk  has  embodied  in  the  record,  copies  of  what 
purports  to  be  proceedings  of  the  Common  Council  on  the  subject 
of  an  assessment  to  widen  and  deepen  the  Chicago  river,  but  by 
whom  they  were  filed  we  are  not  informed,  and  they  are  not  sent 
to  us  with  the  sanction  of  the  judge,  by  a  bill  of  exceptions,  as  all 
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evidence  should  be,  to  enable  this  court  to  consider  it.  We  repeat, 
that  in  this  case  we  are  required  to  treat  this  judgment  as  one 
rendered  by  default,  and  it  must  be  controled  by  the  decision  of 
the  case  above  referred  to.  What  the  assessment  was  levied  for, 
whether  to  deepen  the  river  or  to  pave  a  street,  we  cannot 
know. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William   Munson,  Plaintiff  in  Error,  v.  Samuel  E.  Minor, 
Defendant  in  Error. 

ERROR  TO  LA  SALLE. 

Directors  of  district  schools  have  power  to  levy  taxes  for  the  pui'pose  of  support- 
ing  a  school  for  six  months  in  the  year,  without  first  submitting  the  question  to 
a  vote  of  the  inhabitants  ;  but  cannot  erect  a  house  costing  more  than  $1,000, 
nor  change  a  site. 

The  jiowers  and  duties  of  school  officers,  in  reference  to  imposing  and  collecting 
taxes  under  the  school  laws  of  1S57,  considered  and  discussed. 

Tlie  provision  which  requires  a  map  of  the  school  district  to  be  furnished  to  the 
county  clerk,  to  aid  in  the  extension  of  the  tax,  is  directory,  and  the  defect  may 
be  cured  by  the  revenue  act  of  1S53. 

A  coui't  of  equity  will  not  enjoin  a  tax  for  mere  errors,  if  it  is  attempted  to  be 
levied  by  an  officer  de  facto,  under  authority  incident  to  his  office  ;  but  may  do 
80,  if  the  levy  is  by  one  wthout  pretense  of  authority,  or  color  of  office  to  which 
such  a  right  is  an  incident. 

This  bill  alleges  that  Munson  owns  the  north-east  quarter  and 
south-east  quarter,  section  1,  township  35  north,  range  3  east,  and 
lives  on  the  south-cast  quarter  ;  that  said  land  is  a  part  of  school 
district  No.  5,  in  Serena,  township  35,  range  4  east,  and  has  been 
for  six  or  seven  years. 

That  the  directors  of  district  No.  5,  levied  a  tax  of  twenty-five 
cents  on  each  $100  of  property  in  said  district,  for  1858,  and  re- 
turned said  Munson  as  one  of  the  tax-payers  ;  but  whether  or  not 
said  tax  was  carried  out,  on  the  collector's  book,  complainant  docs 
not  know. 

That  the  north-east  quarter  is  assessed  at  $987,  the  south-east 
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quarter  at  $1,920,  and  the  personal  property  of  complainant  at 
$1,493. 

That  the  dh-ectors  of  district  No.  9,  township  35  north,  range  3, 
in  Freedom,  levied  a  tax  of  $2  on  each  $100  of  property  in  said 
district  for  1858,  and  returned  complainant  as  one  of  the  tax  payers 
of  said  district. 

That  the  tax  in  No.  9  was  carried  out  on  the  collector's  book 
against  said  south-east  quarter,  and  on  the  personal  property  of 
said  Munson,  and  amounted  to  $68.24. 

That  there  is  no  map  of  districts,  in  township  35  north,  range  3 
east,  on  file  or  recorded  in  the  county  clerk's  office,  as  required  by 
law,  but  only  a  paper  with  lines  drawn  thereon,  from  which  the 
county  clerk  pretends  to  determine  what  lands  lie  in  district  No.  9. 
That  by  said  paper  it  does  appear  that  said  south-east  quarter  is  in 
No.  9,  but  that  it  was  a  mistake  to  represent  the  south-east  quarter 
m  No.  9,  and  contrary  to  the  intentions  of  the  school  trustees  of 
Fi  eedom. 

That  such  trustees,  in  conjunction  with  trustees  of  township  35 
north,  range  4  east,  in  the  spring  of  1858,  before  the  tax  was  levied, 
corrected  said  mistake. 

That  the  tax  in  No.  9,  was  not  submitted  to  the  voters  thereof, 
for  approval  or  rejection. 

That  defendant  is  collector  of  the  town  of  Freedom,  35  north, 
range  3  east ;  has  received  his  warrant  for  collecting  the  taxes  of 
1858,  and  intends  to  force  the  collection  of  said  school  tax  from 
said  complainant. 

Prayer  to  enjoin  collection  of  $68.24,  school  tax. 

Injunction  issued  as  prayed  for. 

The  answer  admits  that  Mmison  is  the  owner  of  said  lands,  and 
that  the  north-east  quarter  is  in  district  No.  5,  and  distinctly  denies 
that  the  said  south-east  quarter,  on  which  Munson  resides,  has  been 
for  six  or  seven  years  a  part  of  district  No.  5,  in  the  town  of  Serena  ; 
but  that  in  1853,  a  district  was  created,  including  the  south-east 
quarter,  called  district  No.  9. 

That  it  continued  to  form  a  part  of  district  No.  9,  until  October, 
1858,  when  it  was  attached  to  No.  5,  in  Serena,  township  35  north, 
range  4  east,  but  that  was  not  done  until  after  the  school  tax  men. 
tioned  in  the  bill,  was  estimated  and  levied. 
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Admits  that  the  ta-x  levied  in  district  No.  5,  was  as  stated  in  the 
bill,  and  denies  that  it  was  carried  out  on  the  collector's  book 
against  said  south-east  quarter,  and  the  said  personal  property. 

Admits  that  the  assessed  value  on  all  said  property  is  as  alleged 
in  the  bill,  and  that  the  school  tax  of  district  No.  9,  on  the  south- 
east quarter,  and  the  personal  property,  is  $68.24  in  all. 

Neither  admits  nor  denies  the  allegations  of  the  bill  concerning 
the  map,  and  alleges  that  whether  there  is  any  map  or  not  is  im- 
material, and  denies  that  it  was  a  mistake  to  represent  the  south- 
east quarter  as  belonging  to  district  No.  9,  as  alleged  in  the  bill. 

Admits  that  said  tax  for  No.  9,  was  not  submitted  to  the  voters 
of  said  district,  for  approval  or  rejection,  but  alleges  that  the  tax 
was  not  for  building  or  repairing  a  school-house,  but  for  extending 
the  term  of  schools  for  a  lono;er  time  than  the  regular  school  fund 
would  pay  for,  not  to  exceed  in  all  six  months  in  said  year,  and 
that  the  law  did  not  require  such  submission. 

Admits  that  defendant  is  collector  of  Freedom,  township  35 
north,  range  3  east  ;  that  he  has  received  his  warrant  for  collecting 
taxes,  and  intends  to  enforce  the  collection  of  said  school  tax,  from 
the  complainant. 

The  evidence  shows  that  on  the  hearing  of  the  cause,  the  cbm- 
plainant  admitted  that  said  south-east  quarter  was,  at  the  time  the 
tax  was  levied,  a  part  of  district  No.  9. 

The  complainant  introduced  the  follo^ving  certificate  : 

We,  the  undersigned,  directors  of  district  No.  9,  township  35,  range  3,  in  the 
county  of  La  Salle,  and  State  of  Illinois,  do  hereby  certify,  that  said  board  have 
estimated  and  required  to  be  levied,  for  the  year  1858,  the  rate  of  one  50-100  dol- 
lars on  each  one  hundred  dollars  valuation  of  taxable  property  in  said  district, 
for  paying  teacher  and  extentiing  term  of  schools,  and  fifty  cents  for  general 
school  purposes,  on  each  one  hundred  dollars  valuation. 

Given  under  our  hands,  this  26th  day  of  June,  1858, 

MAHLEN  DECKERSON,-) 

JAMES  SKETTER,  ymrectors. 

JOHN  COREY,  ) 

There  was  a  decree  dissolving  the  injunction  and  dismissing  the 
bill. 

The  errors  assigned  are,  the  dissolving  the  injunction  and  dis 
missal  of  the  bill,  and  refusing  to  grant  a  pei-petual  injunction. 
684 


APRIL  TERM,  1859.  597 

Munson  v.  Minor. 

J.  Avery,  for  Plaintiff  in  Error. 

W.  H.  L  Wallace,  for  Defendant  in  EiTor. 

Walker,  J.  It  is  urged  that  directors  of  district  schools  have 
no  power  to  levy  taxes  for  school  purposes  without  submitting  the 
question  to  a  vote  of  the  inhabitants  of  the  district.  This  of  course 
depends  upon  the  power  delegated  to  them  by  the  law  creating 
them  a  board  of  directors.  The  43rd  section  of  the  act  "  To  estal)- 
lish  and  maintain  a  system  of  Free  Schools,"  Scates'  Comp.  p.  445, 
confers  full  power  without  any  limitation  upon  the  directors,  for 
the  purpose  of  erecting  school-houses,  or  purchasing  school-house 
sites,  or  for  the  repairing  and  improving  the  same,  for  procuring 
furniture,  fuel  and  district  libraries,  and  for  the  purpose  of  jDaying 
the  balance  due  teachers,  after  the  State  and  to^Tiship  funds  are 
exhausted,  to  have  levied  and  collected  a  tax  annually,  on  all  the 
property  in  their  district.  This  section  gives  ample  power  to  levy 
a  tax,  to  any  extent  that  may  be  necessary  for  these  various  pur- 
]:>oscs. 

By  the  44th  section  the  directors  are  required  at  their  annual 
meeting  in  October  or  some  meeting  thereafter,  before  the  first 
Monday  in  July,  to  determine  by  estimate  as  near  as  practicable, 
the  entire  amount  of  money  necessary  to  be  expended  in  the  dis- 
trict, to  keep  in  good  condition  and  operation  a  sufficient  number 
of  free  schools  for  the  accommodation  of  all  the  children  in  said 
district,  during  the  ensuing  year,  over  and  above  the  available  funds 
arising  from  the  townsliip  fund,  or  from  other  sources,  and  also  such 
additional  amount  as  the  board  may  think  necessary,  for  the  exclu- 
sive purpose  of  suppljdng  any  deficiency  in  the  fund  for  the  pay- 
ment of  teachers,  and  for  the  purpose  of  extending  the  terms  of 
schools,  after  the  State  and  common  school  fund  shall  have  been 
exhausted  ;  and  shall  determine  as  nearly  as  practicable,  what  rate 
per  cent,  on  the  one  hundred  dollars  valuation,  of  all  the  taxable 
property  m  the  district  each  of  said  amounts,  separately,  will  re- 
quire to  be  levied  ;  each  of  which  rates  so  estimated  and  required 
to  be  levied,  together  with  a  hst  of  all  the  resident  tax-payers  of 
the  district,  the  board  of  directors  shall  make  known  by  certificate 
in  writing,  signed  by  the  president  and  clerk  of  the  board,  ir  :^t 
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least  two  directors,  to  the  clerk  of  the  County  Court,  on  or  before 
the  first  Monday  in  Jul}^  next  thereafter,  in  each  year  :  Provided 
the  people  vote  the  same  as  hereinafter  expressed. 

The  45th  section  provides  the  modes  of  extending  the  tax  on  the 
collector's  books,  and  for  the  collection  and  payment  of  the  same 
to  the  treasurer.  The  46th  section  confers  jurisdiction  upon  the 
County  Court,  to  render  judgment  against  collectors  for  a  failure  to 
pa}^  the  tax  or  any  part  of  it,  over  to  the  treasurer.  And  provides 
lor  a  forfeiture  of  twelve  per  cent,  for  a  default  m  such  payment. 

The  47th  section  makes  provision  for  the  collection  of  taxes  in 
districts,  composed  of  territory  of  two  or  more  counties.  It  then 
jDrovides,  that  districts  may  borrow  money  for  the  purpose  of  erect- 
ing school-houses,  purchasing  sites  for  the  same,  or  for  repairing 
and  improving  them,  at  a  rate  of  interest  not  exceeding  ten  per 
cent,  per  annum,  and  to  issue  bonds  therefor,  and  provides,  that 
the  total  indel)tedncss  of  the  district  under  this  section,  shall  not 
exceed  at  any  time,  three  per  cent,  per  annum,  of  the  assessed  value 
of  the  real  and  personal  estate  of  the  district.  And  ^vith  a  further 
proviso,  that  the  same  shall  be  voted  by  a  majority  of  the  votes 
cast  at  any  election,  on  notice  given  as  required. 

The  48th  section  creates  the  directors  of  each  district  a  body 
politic  and  corporate,  by  their  appropriate  name.  Prescribes  the 
mode  of  transacting  the  business  of  the  district,  and  then  prescribes 
their  duties.  "  They  shall  establish  a  sutficient  number  of  common 
schools  for  the  education  of  every  individual  person  over  the  age 
of  five  and  under  twenty-one  years,  in  their  respective  districts, 
and  shall  make  the  necessary  provision  for  continuing  such  schools 
in  operation,  for  at  least  six  months  in  each  year,  and  longer  if 
practicable.  Thej'  shall  cause  suitable  lots  of  ground  to  be  pro- 
cuhhI  iuid  suital)le  buildings  to  be  erected,  purchased  or  rented  for 
for  school-houses ;  shall  supply  the  same  with  furniture  and  fuel, 
and  make  all  other  provisions  relative  to  schools  which  they  may 
deem  proper  ;  they  may  adopt  rules  for  the  government  of  schools 
and  shall  exercise  a  general  supervision  over  the  schools  of  their 
respective  districts,  and  shall  by  one  or  more  of  their  numl)er  visit 
every  school  in  the  district  at  least  once  a  month,  and  shall  cause 
the  result  of  such  visit  to  be  entered  on  the  records  of  the  board." 
It  also  provides  for  the  employment  of  teachers,  and  for  the  appli- 
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cation  of  surplus  funds  to  the  purchase  of  libraries  and  apparatus, 
in  the  discretion  of  the  directors.  It  then  provides  that,  "  No 
school  site  shall  be  purchased,  nor  shall  a  school-house  be  erected, 
located,  purchased  or  changed  without  the  consent  of  a  majority  of 
the  legal  voters  of  any  district  at  an  election,  in  which  case  notice 
shall  be  given  in  the  same  maimer,  and  for  the  same  number  oi 
days,  as  is  required  for  the  election  of  directors,  either  by  the  direc- 
tors, or,  at  least,  ten  legal  voters  of  the  district :  Provided,  how- 
ever, If  a  majority  of  the  votes  at  said  election  is  not  obtained  for 
any  site,  the  directors  shall  have  power  to  locate  and  build  a  school- 
house  which  shall  not  cost  over  the  sum  of  one  thousand  dollars  ; 
nor  shall  the  directors  have  power  to  levy  taxes  for  the  purpose  of 
extending  the  terms  of  schools  for  a  longer  period  than  six  months 
in  each  year  ;  nor  for  the  purpose  of  building  a  school-house  to 
cost  over  the  sum  of  one  thousand  dollars  without  the  consent  of 
a  majority  of  the  votes  cast  at  said  election.  The  notice  shall  state 
the  questions  to  be  decided  at  said  election." 

These  are  believed  to  be  the  only  provisions  of  the  law  in  force 
at  the  time  this  tax  was  levied,  conferring  power  on  directors  of 
common  schools  to  levy  and  collect  taxes  for  school  purposes.  And 
from  the  phraseology  of  these  various  provisions  there  is  a  want  of 
clearness  of  expression,  that  leads  to  some  doubt  as  to  the  inten- 
tion of  the  legislature.  Had  there  been  no  other  provision  than 
that  contained  in  the  43rd  section,  it  would  have  been  manifest  that 
the  directors  would  have  a  discnetionary  power  to  levy  a  tax  for  all 
the  purposes  enumerated  in  the  section,  without  any  control  of  the 
voters  or  tax  payers.  And  unless  it  has  been  limited  by  subse- 
quent provisions,  they  are  still  invested  with  such  a  power.  The 
44th  section  does  limit  that  power,  in  so  far  only  as  it  relates  to 
levying  a  tax,  to  supply  any  deficiency  in  the  State  and  township 
fund  for  the  payment  of  teachers  and  for  extending  the  terms  of 
schools,  after  that  fund  has  been  exhausted,  as  to  require  a  vote  of 
the  same  as  thereinafter  expressed. 

If  this  had  been  all  the  legislation,  they  would  have  had  the 
power  to  levy,  without  the  consent  of  the  voters  of  the  disti'ict,  for 
every  purpose  enumerated,  except  for  the  deficiency  in  the  State 
and  township  fund,  for  the  payment  of  teachers  and  for  the  exten- 
sion of  the  terms  of  schools,  after  that  fund  was  exhausted.     But 
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the  subsequent  provision  contained  in  the  47th  section,  limits  the 
borrowing  of  money,  to  an  amount  not  exceeding  three  per  cent, 
on  the  asses  ed  value  of  the  property  of  the  district,  and  to  the 
consent  of  the  majority  of  the  voters,  at  an  election  for  the  pur- 
pose. And  the  48th  section,  peremptorily  requires  the  directors 
to  establish  and  maintain  a  sufficient  number  of  common  schools, 
to  accommoJate  all  the  persons  entitled  to  the  benefits  of  such 
schools  in  th;  ir  districts,  and  to  make  provision  for  continuing 
thcni  in  operation,  for  at  least  six  months  in  each  year,  and  longer 
if  practicable.  The  very  fact  that  it  is  imposed  as  a  positive  duty, 
without  any  discretion,  implies  the  power  to  raise  the  necessary 
means.  And  to  provide  the  means,  they  must  resort  to  the  power 
conferred.  And  as  the  direct  means  are  not  enumerated  in  this 
section,  w^e  must  resort  to  other  provisions  of  the  act,  and  in  the 
43rd  and  45th  sections,  it  is  explicitly  conferred,  and  the  mode 
pointed  out.  The  proviso  in  the  44th  section  is  repugnant  to  the 
provisions  of  the  48th  section.  The  former  provision,  limits  the 
levy  for  pajnng  teachers  and  extending  the  terms  of  schools  bj- 
taxation,  to  a  consent  of  the  majority  of  the  voters  of  the  district, 
Avhile  the  latter  section  requires  them  to  provide  and  keep  in  oper- 
ation a  sufficient  number  of  schools,  for  at  least  six  months  in  each 
year,  wdthout  any  reference  to  a  consent  of  the  voters  of  the  dis- 
trict. If  the  former  provision  were  to  prevail,  it  would  defeat  the 
design  of  the  latter.  If  the  voters  refused  to  tax  for  the  purpose, 
the  directors  could  not  continue  schools  beyond  the  period  that  the 
State  and  township  funds  would  provide  for.  And  jis  the  two  pro- 
visiions  are  repugnant,  the  latter  must  prevail,  as  the  last  expressed 
wnll  of  the  legislature.  This  construction  is  also  made  more  mani- 
fest, as  the  true  one,  ^vhen  we  see,  that  in  case  the  directors  con- 
tinue the  school  beyond  the  period  of  six  months  by  taxation,  the 
tax  nnist  be  levied  by  a  vote  of  the  district.  Why  insert  such  a 
l)ro^isi()n,  if  they  were  prohibited  in  all  cases  from  levying  a  tax 
for  a  deficiency,  to  pay  teachers  and  extend  schools  bcj'ond  the 
])('ri()d  the  State  and  township  funds  would  provide.  If  it  was 
inteiidecl  that  the  proviso  in  the  44th  section  should  remain  infoi'ce, 
this  last  limitation  upon  levying  a  tax  to  extend  schools  beyond  six 
months,  was  entirely  useless.  The  48th  section  also  prohibits  the 
purchase,  by  the  directors,  of  a  site  for  a  school-house,  the  erection 
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or  location,  the  change  or  purchase  of  a  school-house,  without  the 
consent  of  a  majority  of  the  voters  of  the  district,  unless  the  voters, 
at  the  election,  shall  fail  to  select  a  site,  in  which  case,  the  directors 
are  empowered  to  select  a  site  and  build  a  house,  not  to  cost  more 
than  one  thousand  dollars.  In  a  previous  portion  of  this  sectit)n, 
they  are  peremptorily  required  to  purchase  sites  and  erect  and  fur- 
nish school-houses,  and  were  it  not  for  this  provision,  their  discretion 
and  judgment  would  be  the  limit  to  their  action  as  to  the  amount 
of  its  cost,  as  well  as  its  location.  This  section  then,  limits  the 
power  conferred  on  the  directors  by  the  43rd  section,  and  prohibits 
a  levy  of  a  tax  to  extend  schools  beyond  the  period  of  six  months 
in  each  year,  or  from  purchasing  or  erecting  a  school-house,  to  cost 
more  than  one  thousand  dollars,  or  from  changing  the  site  of  a 
school-house,  and  confers  these  powers  upon  the  voters  of  the 
district. 

In  this  case,  the  levy  of  the  tax  was  not  to  extend  the  term 
of  the  schools  of  the  district  beyond  six  months  in  the  year,  nor 
Avas  it  to  build  a  school-house,  the  cost  of  which  would  exceed 
one  thousand  dollars.  It  appears,  on  the  contrary,  to  have  been 
levied  to  pay  teachers  and  to  support  the  schools  of  the  district,  for 
the  period  of  six  months,  as  required  by  the  statute,  and  for  general 
school  purposes.  This  they  had  authority  to  do,  and  were  required 
by  the  statute  to  perform  it  as  a  duty.  Even  if  the  question  had 
been  submitted  to  the  people,  whether  this  tax  should  be  levied, 
and  they  had  decided  against  it,  the  directors  should  nevertheless 
have  proceeded  to  levy  and  collect  it. 

It  was  m-ged  that  the  case  of  Beverly  v.  8abin,  20  111.  R.  357, 
holds  such  a  vote  to  be  necessary.  In  that  case,  the  directors, 
without  having  submitted  the  question  to  a  vote  of  the  district,  pro- 
ceeded to  levy  a  tax  to  pay  for  a  school-house,  which  had  been  con- 
structed without  the  consent  of  the  voters,  at  a  cost  of  more  than 
one  thousand  dollars.  That  case  holds,  that  they  had  no  power  to 
make  the  levy,  without  its  being  submitted  to  the  voters  of  the  dis- 
trict. And  although  that  opinion  does  not  in  terms  refer  to  the 
iSth  section,  it  is  based  upon  its  provisions,  and  is  in  haiTuony  with 
tlie  construction  here  given,  to  those  sections  of  the  law. 

It  was  also  insisted  that  the  plat  of  the  district,  furnished  to  the 
county  clerk,  was  not  properly  certified,  and  conferred  'ipon  that 
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officer  no  authority  to  extend  the  tax  on  the  collector's  warrant. 
The  object  in  requiring  this  map  to  be  returned,  was  to  enable  the 
clerk  to  correctly  extend  the  tax  against  the  tax  payers  of  the  dis- 
tinct. This  map  was  not  certified  by  the  president  and  clerk  of  the 
board  of  directors,  as  required  by  the  act,  but  when  we  consider  the 
object  of  the  law,  we  are  inclined  to  the  opinion  that  the  provision 
is  only  directory,  and  as  there  is  no  pretense  but  that  the  clerk  has 
extended  the  tax  correctly,  that  it  can  form  no  objection  in  a  collat- 
eral proceeding.  If  this  were  an  objection,  it  only  relates  to  the 
mode  of  assessment,  and  the  44th  section  of  the  revenue  act  of  Feb- 
ruary 12th,  1853,  (Scates'  Comp.  1042,)  which  was  in  force  when 
this  levy  was  made,  provides  that  "  no  assessment  of  property  or 
charge  for  taxes  thereon,  shall  be  considered  illegal,  on  account  of 
any  informality  in  making  the  assessment,  or  in  the  tax  lists,  or  on 
account  of  the  assessments  not  being  made  or  completed  within  the 
time  required  by  law,"  which  is  certainly  broad  enough  in  its  terms, 
to  cover  this  defect.  It  is  only  urged  that  this  certified  plat  was 
requisite,  because  it  was  one  of  the  formal  requirements  of  the  stat- 
ute in  levying  the  tax.  This  provision  was  doubtless  intended  to 
cover  formal  defects  of  this  character. 

Upon  a  careful  examination  of  all  the  elementary  treatises  on 
equity  jurisprudence,  as  well  as  the  adjudged  cases  to  which  we 
have  had  access,  we  do  not  find  that  a  court  of  equity  has  assumed 
jurisdiction  to  enjoin  a  tax,  for  mere  errors  in  its  assessment  or  the 
collector's  warrant,  in  case  it  was  levied  by  officers  de  facto,  when 
authority  to  levy  such  a  tax,  was  incident  to  their  office.  And  it  is 
believed  that  the  cases  are  rare,  even  where  the  tax  had  been  levied 
by  persons  having  no  pretense  of  legal  authority  to  make  such  a 
levy,  or  in  cases  where  the  tax  was  not  authorized  by  law,  or  where 
the  warrant  for  its  collection  was  void,  that  courts  have  interposed 
to  stay  its  collection.  In  the  few  cases  that  we  have  found,  where 
relief  was  granted,  no  question  as  to  jurisdiction  was  raised.  No 
rule  is  more  familiar  than  that  courts  of  equity  will  not  interpose 
to  give  relief,  in  cases  where  the  party  has  a  full  and  complete  rem- 
edy at  law,  unless  it  be  where  the  jurisdictions  are  concurrent.  That 
in  ciusc  of  a  levy  of  an  illegal  tax,  a  court  of  law  has  jurisdiction, 
there  can  be  uo  doubt.  If  the  directors  had  the  legal  right  to  levy 
the  tax,  they  no  doubt  have  the  right  to  collect  it,  and  if  they  wei  d 
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not  vested  with  such  a  power,  or  if  they  failed  to  observe  essential 
legal  requirements  in  its  exercise,  it  would  be  void,  and  if  coerced 
by  distress,  they  would  be  guilty  of  a  wrong,  for  which  a  court  of 
law  would  afford  an  adequate  remedy.  Trustees  of  Louisville  v. 
Gwaihmey,  1  A.  K.  Marsh.  554.  If  persons  having  no  pretense  of 
legal  authority,  were  to  levy  a  tax,  or  if  persons  not  holding  an 
office  to  which  the  power  to  levy  a  tax  is  incident,  or  holding  an 
office  to  which  it  is  not  incident,  were  to  levy  a  tax,  the  court  might 
interpose.  But  if  officers  de  facto  or  dejure,  exercising  an  office  to 
wliicli  the  power  is  incident,  exercise  it,  the  courts  will  not  inter- 
pose to  prevent  its  collection.  If  courts  of  equity  were  to  entertain 
jurisdiction,  and  enjoin  the  collection  of  taxes,  in  all  cases  in  which 
mere  informalities  and  irregularities  have  occurred  in  their  assess- 
ment and  levy,  it  would  lead  to  great  delay  in  their  collection,  and 
tend  seriously  to  embarras  every  department  of  the  government, 
Avhether  of  state,  county,  town,  or  city,  and  would  render  the  ope- 
ration of  the  school  system  very  precarious.  "While,  if  the  party 
conceiving  himself  aggrieved,  is  left  to  his  remedy  at  law,  such  ui- 
conveniences  will  not  l)e  felt.  And  even  if  we  had  the  power  to 
assume  jurisdiction  to  grant  relief,  when  we  see  that  its  exercise 
would  probably  lead  to  such  embarrassment  in  the  finances  of  these 
various  departments  of  our  municipal  polity,  we  should  hesitate 
long  before  assuming  the  exercise  of  such  a  power.  But  we  con- 
ceive that  a  court  of  equity  is  vested  with  no  such  authority. 
The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Phillip  Byrne,  Appellant,  v.  Dickinson  B.  Morehouse,  et  al.. 

Appellees. 

APPEAL  FROM  JO  DAVIESS. 

Parties  are  estopped  by  the  recitals  in  their  deed. 

Where  commissioners  to  allot  government  land  in  Galena,  decided  that  A.  B.  and 
C.  were  entitled  to  the  preemption  to  two  lots,  and  a  partition  of  the  same  was 
made  by  deed  between  them,  each  would  hold  under  the  partition  deed,  what- 
ever their  anterior  rights  might  have  been. 
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This  was  an  action  of  ejectment,  declaring  for  the  undivided 
half  of  lot  No.  8,  block  A,  in  the  city  of  Galena,  county  of  Jo 
Daviess,  Illinois.     Plea,  general  issue. 

Stipulation  by  parties,  upon  which  cause  was  tried. 

Lot  entered  by  David  Smith  and  John  McNult}",  July  26,  1837. 
May  29,  1838,  deed  of  partition  made  of  said  lot  between  Smith, 
McNulty  and  James  Nagle.     Recorded  July  26th,  1839. 

Wm.  Navin  recovered  judgment  against  said  Nagle,  before  a 
justice  of  the  peace,  and  filed  transcript  in  the  clerk's  office  of  tlie 
Circuit  Court.  Execution  issued,  and  all  of  Nagle's  interest  in 
said  lot  was  sold  by  the  sheriff,  to  Wm.  Navin,  16th  September, 
1840. 

Phillip  Bj^'ne,  the  plaintiff,  recovered  judgment  in  the  Circuit 
Court,  October  term,  1841,  against  Nagle,  and  redeemed  from 
Navin's  judgment,  and  sold  the  interest  of  Nagle  and  got  sheriff's 
deed,  December  27,  1841. 

It  is  admitted  that  all  the  proceedings  under  said  sales  were 
regular,  and  all  the  title  Nagle  ever  had  in  said  lot  vested,  and  still 
vests,  in  the  plaintiff. 

Defendants'  possession  admitted. 

Defendants  have  undivided  half  of  said  lot,  and  plaintiff  seeks 
to  recover  the  other  half. 

Cause  to  be  submitted  on  this  statement  upon  the  construction 
of  the  partition  deed,  as  to  the  interest  the  parties  took  under  said 
deed,  for  a  trial ;  either  party  to  appeal,  if  desired. 

Court  found  an  estate  in  fee  of  the  undivided  one-fourth  part  of 
the  said  premises  in  the  plaintiff. 

Court  overruled  motion  for  new  trial,  and  rendered  judgment  on 
the  finding,  to  which  plaintiff'  excepted,  and  prayed  an  appeal, 
which  was  granted. 

Errors  assigned  : 

1.  The  court  erred  in  finding  that  plaintiff  was  entitled  to  only 
one-fourth  interest  in  the  said  premises,  instead  of  one-half  of 
the  same. 

2.  The  court  erred  in  overruling  plaintiff's  motion  for  a  new 
trial. 

3.  The  court  eiTcd  in  rendering  the  judgment  aforesaid  in  man* 
ncr  and  form  aforesaid. 

692 


APRIL  TEEM,  1859.  604 

Byi'ne  v.  Morehouse  et  al. 

Cook  &  Glover,  for  Appellant. 
M.  y.  Johnson,  for  Appellee, 

Caton,  C.  J.  The  only  question  which  this  record  presents, 
arises  upon  the  deed  of  partition  executed  on  the  29th  of  May, 
1838,  by  McNulty,  Smith  and  Nagle.  That  deed  must  receive 
'he  same  construction,  now  that  the  grantees  of  the  parties  to  it 
ire  contesting  their  respective  rights  arising  under  it,  as  if  this  con- 
troversy had  arisen  between  the  original  parties  to  the  deed.  That 
deed  recites  that  whereas  Wann,  Turuey  and  Leach,  commissioners 
on  behaU'  of  the  United  States,  did,  on  the  28th  of  February,  1838, 
certify  that  McNulty,  Smith  and  Nagle,  were  entitled  to  a  pre- 
emption to  lots  eight  and  nine,  in  Galena,  as  will  more  fully  appear 
by  the  certificate  of  the  commissioners,  therefore  the  parties,  did 
by  that  deed,  make  a  full,  perfect  and  absolute  partition  of  the  said 
lot  of  land  to  and  among  them,  in  two  parts.  The  deed  then  pro- 
ceeds to  assign  one  portion  of  lot  nine  to  Smith  and  the  other  por- 
tion of  lot  nine  and  the  whole  of  lot  eight  to  McNulty  and  Nagle, 
Smith  conveying  his  interest  in  the  portion  assigned  to  McNulty 
and  Nagle  to  them,  and  they  conveying  the  portion  assigned  to 
Smith  to  him.  In  an  agreed  statement  of  facts,  it  is  admitted  that 
the  two  lots  in  question,  were  entered  by  McNulty  and  Smith  on 
the  26th  day  of  July,  1837,  and  a  certificate  of  entry  duly  issued 
to  them,  by  the  laud  officers.  The  question  now  is,  whether  Nagle 
took  by  the  partition  deed  one-half,  or  one-fourth  of  the  portion  of 
land,  assigned  to  McNulty  and  Nagle.  The  facts  admitted  show 
that  the  leo-al  title,  both  at  the  time  of  the  award  of  the  commis- 
sioners  and  also  at  the  time  of  the  execution  of  the  deed  of  parti- 
tion, was  vested  in  McNulty  and  Smith  alone.  How  it  is,  that  the 
commissioners  appointed  by  the  general  government  to  award  pre- 
emptions to  certain  lands  in  Galena,  should  be  deciding  upon  lands 
already  entered  by  individuals,  and  which  entry  does  not  appear  to 
have  been  disputed  or  questioned,  is  not  shown  by  this  record. 
But  we  shall  not  trouble  ourselves  with  that  inquiry, — we  will 
content  ourselves  with  construing  the  deed  with  the  light  before  us. 

The  award  of  the  pre-emption,  to  the  three,  could  not  of  itself 
convey  to  them  the  legal  title,  had  it  still  remained  in  the  United 
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States,  much  less  could  it  divest  the  title  previously  vested  in 
NcNult}'  uiid  Smith.  We  recognize,  to  its  fullest  extent,  the  doc- 
trine of  estoppel  hy  the  recitals  in  this  deed,  which  is  insisted 
upon  by  the  counsel  for  the  plaintiff.  No  party  claiming  title  under 
that  deed,  however  remotely,  can  be  permitted  to  deny  any  fiict 
admitted  to  exist  b}'  those  recitals.  However  contrary  to  the  truth 
they  may  be,  unless  ol)tained  by  fraud,  they  must  stand  as  uncon- 
troverted  truth  ;  and  whatever  rights  legitimatel}'-  arise  upon  such 
admitted  facts,  may  be  at  all  times  asserted,  whether  it  be  to  ob- 
tain or  to  defend  the  position  of  such  rights.  What  fact,  is  by 
this  recital  admitted  to  exist  ?  It  is  simply,  that  the  commissioners 
awarded  to  the  three  a  pre-emption  to  land  which  is  the  subject  of 
partition  by  the  deed.  As  already  stated,  that  award  by  the  com- 
missioners, did  not  invest  Nagle  with  any  title,  nor  did  it  divest 
McNulty  and  Smith  of  iiny  title.  The  legal  title  to  the  land  con- 
tinued precisely  as  it  was  before.  Strike  out  of  the  deed  this  re- 
cital and  Nagle  took  one-half  of  the  title  which  Smith  conveyed 
to  him  and  McNulty,  and  IMcNulty  took  the  other  half,  leaving 
Nagle  possessed  of  the  title  to  one-fourth  of  the  premises,  and  Mc- 
Nulty of  three-fourths.  If  the  recital  in  the  deed  had  been  that 
Nagle  was  at  the  time  of  its  execution,  a  joint  owner  of  the  prem- 
ises with  the  others,  or  that  he  was  invested  with  any  portion  of 
the  title  to  them,  effect  Avould  have  to  be  given  to  the  deed,  as  if 
such  fact  were  true,  although  it  might  be  admitted  on  the  trial  that 
it  was  false.  Such,  however,  is  not  the  case.  The  admission  is, 
that  the  commissioners  awarded  to  him  jointly  with  the  others,  a 
pre-emption  right  to  the  premises, — that  is,  a  right  in  preference 
to  all  others,  to  purchase  them  of  the  government  at  a  certain 
price.  Suppose  the  fact  admitted  by  this  recital  were  not  in  the 
deed,  but  had,  upon  the  trial  been  admitted  to  be  true,  could  it 
have  the  effect  to  make  Nagle  a  joint  owner  of  the  land  with  the 
others,  at  the  time  of  the  execution  of  the  deed  of  partition  ? 
Probably,  no  one  would  ever  insist  that  such  a  result  would  flow 
from  the  existence  of  such  a  fact.  This  it  seems  to  us  decides  this 
whole  case.  We  may  conclude  that  both  McNulty  and  Smitb 
recognized  in  Nagle  some  right  or  interest  to  these  premises  af 
flowing  from  this  award  of  the  commissioners,  but  whatever  that 
right  may  have  been,  it  was  of  an  equitable  and  not  of  a  lega. 
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charucter.  Whether  it  was  a  tangible  equitable  right,  capable  of 
being  established  iu  a  court  of  equity,  it  is  not  for  us  now  to  say. 
We  concur  with  the  court  below  in  the  construction  g-iven  to  this 
deed,  and  affirm  the  judgment. 

Judgment  affirmed. 


David  Barnes  et  al.,  Plaintiffs  in  Error,  v.  Spier  Whitaker, 
Defendant  in  Error. 

ERROR  TO  ROCK  ISLAND. 

A  plea  which  properly  avers  the  making  of  a  note  in  Iowa,  and  that  it  was  tainted 
with  usury  by  the  laws  of  that  State  where  the  parties  to  it  resided,  and  with 
reference  to  the  laws  of  which  State  it  was  executed,  is  good.  But  if  the  pen- 
alty for  usury,  by  the  laws  of  Iowa,  goes  to  the  school  fund,  that  part  of  the 
law  will  not  be  executed. 

Defenant  in  error  filed  his  declaration  in  assumpsit,  against 
plaintifis  in  error,  containing  a  special  count  upon  a  promissory 
note,  made  at  Davenport,  Iowa,  by  plaintifis  in  error  and  one  Bailey 
to  defendant  in  error,  dated  March  11th,  A.  D.  1857,  for  $2,165, 
payable  one  hundred  and  seventeen  days  after  date,  at  Davenport, 
Iowa,  with  a  penalty  of  two  per  cent,  per  month  after  due,  if  not 
paid  ;  and  also  the  common  counts. 

The  plaintifis  in  error  plead  to  the  declaration, 

1.  The  general  use. 

2.  As  to  the  $165,  and  as  to  the  penalty  in  note  mentioned  : 
that  the  note  mentioned  in  the  declaration  was  made  at  Davenport, 
in  the  State  of  Iowa,  and  was  made  payable  there,  with  reference 
to  the  laws  of  that  State  ;  setting  up  in  hcec  verba  the  statute  of 
Iowa  regulating  interest ;  averring  that,  in  compliance  with  its 
term^  said  statute  was  published,  etc.,  and  became  of  force  ;  that 
before  the  making  of  the  note  iu  the  declaration,  Whitaker  agreed 
to  lend  Barnes  $2,000,  for  one  hundred  and  seventeen  days — that 
for  the  loan  of  the  $2,000  for  the  time  aforesaid,  Barnes  agreed  to 
pay  $165,  and  two  per  cent,  per  month  on  the  $2,165,  after  due  ; 
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aud  that  it  was  further  agreed,  that  Barnes,  Webber  and  Bailey 
should  execute  then-  note  for  $2,165,  with  two  per  cent,  per  month 
after  due,  as  a  penalty.  That  in  pursuance  of  the  above  corrupt 
ao-reeraent,  defendants  in  error  said  and  Baily  did  execute  the  note 
declared  upon,  and  that  Whitaker  did  lend  Barnes  the  $2,000  ;  that 
as  to  the  $165,  and  the  penalty,  the  note  was  and  is  void. 

3.  Same  as  second,  but  goes  only  to  the  $165. 

4.  Set-off. 

5.  Payment. 

The  defendant  in  error  filed  his  general  demurrer  to  the  second 
and  third  pleas,  and  joined  issue  as  to  the  first,  fourth  and  fifth. 

Demurrer  to  second  and  third  pleas  sustained  by  the  court. 
Plaintiffs  in  error  withdrew  first,  fourth  and  fifth  pleas,  and  judg- 
ment is  entered  for  defendant  in  error  by  default :  the  clerk  being 
ordered  to  assess  the  damages,  reported  the  same  at  $2,252.44, 
which  was  approved  by  the  court,  and  final  judgment  entered. 

The  errors  assigned  are  : 

1st.  That  the  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond and  third  pleas. 

2nd.  That  the  court  erred  in  approving  the  assessment. 

3rd.  That  the  court  erred  in  rendering  judgment  for  the  plain- 
tiff. 

4th.  That  the  court  erred  in  not  rendering  judgment  for  the 
defendant. 

E.  T.  Wells,  for  Plaintiffs  in  Error. 

Wilkinson  &  Pleasants,  for  Defendant  in  Error. 

Caton,  C.  J.  The  second  plea,  is  in  bar  of  the  per  centage  agreed 
to  be  paid,  after  the  money  became  due,  in  case  it  was  not  promptly 
paid,  as  well  as  the  usurious  interest  included  in  the  note  itself,  and 
seems  to  be  disposed  of  by  the  case  of  Lmvrence  v.  Coivks,  13  111. 
K.  577,  which  case  is  supported  by  the  uniform  current  of  decisions, 
and  must  be  adhered  to,  although  were  it  a  new  question,  we  might 
hesitate  ])cfbrc  arriving  at  the  same  conclusion.  The  demurrer  to 
that  plea  was  properly  sustained. 

The  third  i)lea,  is  in  bar  of  only  one  hundred  and  sixty-five  dol- 
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lars,  which  it  avers,  was  included  in  the  note  for  the  loan  and  for- 
bearance of  two  thousand  dollars  for  one  hundred  and  seventeen 
days.  That  plea  avers,  with  all  necessary  form  and  circumstance, 
that  the  note  was  made  in  the  State  of  Iowa,  Avhere  the  parties 
resided,  and  with  reference  to  the  laws  of  that  State  ;  that  the 
defendant  borrowed  of  the  plaintiffs  two  thousand  dollars  for  one 
hundred  and  seventeen  days,  and  that  it  was  corruptly  agreed 
1>etween  the  parties,  that  the  defendant  should  give  the  plaintilfs 
for  the  loan  and  forbearance  of  that  money,  for  that  time,  one  hun- 
dred and  sixty -five  dollars,  and  that  in  pursuance  of  such  corrupt 
agreement  the  note  was  made,  including  the  one  hundred  and  sixty- 
five  dollars.  The  plea  then  recites  the  statute  of  Iowa  on  the  sub- 
ject of  interest,  by  the  second  section  of  which  parties  are  allowed 
to  agree  in  writing  to  receive  ten  per  cent,  interest  per  annum,  for 
the  forbearance  of  money.  The  fourth  section  forbids  the  taking 
of  a  greater  rate  of  interest  than  by  that  statute  allowed.  The  fifth 
section,  is  as  follows  :  "  If  it  shall  be  ascertained  in  any  suit  l^rought 
on  any  contract  that  a  rate  of  interest  has  been  contracted  for 
greater  than  is  authorized  by  this  act,  either  directly  or  indirectly, 
in  money,  property  or  other  valuable  thing,  the  same  shall  work  a 
forfeiture  of  ten  per  cent,  per  annum  upon  the  amount  of  such 
contract  to  the  school  fund  of  the  county  in  which  the  siut  is 
brought,  and  the  plaintiff  shall  have  judgment  for  the  principal 
sum  without  either  interest  or  costs.  The  court  in  which  said  suit 
is  prosecuted,  shall  render  judgment  for  the  amount  of  interest  for- 
feited as  aforesaid  against  the  defendant,  in  favor  of  the  State  of 
Iowa,  for  the  use  of  the  school  fund  of  said  county,  whether  the 
said  suit  is  contested  or  not,  and  in  all  cases  where  the  unlawful 
interest  is  not  apparent  on  the  contract  or  writing,  the  person  con- 
tracting to  pay  the  unlawful  interest,  shall  be  a  competent  witness 
to  prove  that  the  contract  is  usurious  ;  and  in  no  case  when  unlaw- 
ful interest  is  contracted  for,  shall  the  plaintiff  have  judgment  for 
more  than  the  principal  sum,  whether  the  unlawful  interest  be  incor- 
porated with  the  principal  or  not." 

The  note  on  which  this  action  was  brouoht  was  made  under  thiij 
law,  and  was  expected  and  intended  that  it  should  be  subject  to  its 
influence.  The  parties  understood  and  knew,  that  it  fixed  the 
measm*e  of  then*  rights  and  liabilities.     When  the  plaintiff  took 
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this  note  couched  in  terms  which  are  stated  in  this  record,  he  knew 
that  the  legal  effect  of  it,  so  far  as  the  maker  was  concerned,  was 
precisely  the  same  as  if  it  had  expressly  stipulated  that  he  should 
only  be  entitled  at  maturity  to  the  principal  sum  loaned.  So  the 
law  dictated,  and  such  the  parties  knew  to  be  its  legal  effect.  If 
such  was  the  nature  and  meaning  of  the  contract  in  Iowa,  it  must 
be  the  same  in  Illinois  and  everywhere,  and  all  courts  are  bound 
to  enforce  the  contract  according  to  its  legal  effect.  We  must  en- 
force the  obligation  which  the  contract  created  between  the  parties. 
Iowa  had  the  right  to  make  such  laws  as  she  pleased,  as  to  the 
meanino^  and  effect  of  certain  contracts  made  within  her  borders, 
and  it  is  not  for  the  legal  tribunals  to  question  their  policy,  but  it 
is  their  duty  to  enforce  them  as  they  are  made,  b}^  the  law  and  the 
parties.  The  reason  of  this  is  simply  because  the  law  is  so,  and  it 
ought  to  be  so.  Otherwise  a  contract  would  be  one  thing  in  oue 
jurisdiction  and  another  in  another  jurisdiction.  Were  it  other- 
wise, the  rights  and  liabilities  under  a  contract  would  depend,  not 
upon  its  legal  efficacy,  but  upon  the  place  where  it  is  enforced. 
Can  it  be  that  this  defendant  was  legally  bound  to  pay  one  hundred 
aud  sixty-live  dollars  more  on  oue  side  of  the  Mississippi  river, 
than  on  the  other  ?  If  that  be  so,  a  new  law  of  comity  has  lately 
arisen  among  these  States.  We  do  not  so  understand  it.  The  law 
where  the  contract  was  made  declares  that  "  in  no  case  where  unlaw- 
ful interest  is  contracted  for,  shall  the  plaintiff  have  judgment  for 
iuore  than  the  principal  sum,  whether  the  unlawful  interest  be 
incorporated  with  the  principal  or  not."  Here  unlawful  interest 
was  contracted  for,  and  the  interest  was  incorporated  with  the  prin- 
cipal, and  the  law  in  effect  says  that  the  interest  shall  be  expunged 
from  the  note,  and  it  shall  be  read  and  adjudged  the  same  as  if  the 
princi})al  suui  alone  had  been  expressed  in  dollars  and  cents,  and 
this  law  entering  into  and  forming  a  part  of  the  contract  goes  with 
it,  wherever  it  goes.  It  is  admitted  that  such  would  be  the  elfect 
of  this  law,  if  it  had  declared  that  the  plaintiff  should  have 
judgment,  for  nothing.  How  much  more  so  in  connnon  sense  and 
common  reason  where  it  allows  him  to  take  judgment  for  the  prin- 
cipal sum  loaned.  The  distinction  in  the  two  cases  is  not  only 
Avithout  reason  but  is  against  all  reason  aud  all  sound  law  aud  the 
philosophy  of  law. 
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So  much  for  the  influence  of  this  law  upon  the  contract  itself, 
and  the  rights  and  habilities  of  the  parties  as  between  themselves, 
arising  under  it.  "With  the  penalties  imposed  by  the  law  upon  the 
usurers  for  their  violation  of  it,  we  have  nothing  to  do.  That  is  a 
matter  between  the  State  of  Iowa  and  her  citizens.  We  cannot 
punish  her  citizens  for  violating  the  laws  to  which  they  owe  alle- 
giance. We  cannot  render  judgment  in  favor  of  that  State  for  the 
benefit  of  her  school  funds  for  the  penalty  or  forfeitm-e  of  ten  per 
cent,  per  annum,  which  this  law  imposes.  We  have  no  jurisdiction 
to  vindicate  the  violated  majesty  of  her  laws,  as  was  held  in  Shu- 
man  Y.  Gassett,  4  Gil.  R.  521.  That  task  must  be  left  to  her  own 
tribunals.  We  can  enforce  contracts  made  there  accordins:  to  her 
laws.  We  can  read  them  in  the  light  of  her  statutes,  because  in 
that  light  were  they  written.  But  it  is  only  with  the  parties  to  the 
contract  and  the  cause,  that  we  have  to  do.  The  State  is  a  third 
party  which  may  appear  in  her  own  courts  and  claim  the  penalty 
imposed  b}^  her  offended  laws,  but  in  our  courts  she  is  a  stranger, 
except  as  the  law  maker.  When  she  descends  to  a  lower  sphere 
and  seeks  to  become  a  party  to  the  controversy,  she  must  look  to 
her  own  courts  as  her  proper  theatre. 

The  demurrer  to  the  third  plea  must  be  overruled,  and  because 
it  was  sustained,  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Theodore  N.  Morrison,  PlantijQf  in  Error,  v.  William  Kelly, 
Defendant  in  Error. 

error  to  la  salle. 

Where  a  trustee  is  appointed  by  deed,  with  a  provision  that  in  case  of  his  decease 
or  legal  incapacity,  that  the  chancellor  shall  be  vested  -with  all  the  trusts  and 
confidences  reposed  in  the  trustee  named,  the  chancellor  may  appoint  a  trustee, 
by  virtue  of  his  office,  to  execute  the  desire  of  the  gi-antor,  and  the  nght  of  the 
chancellor  does  not  depend  upon  his  acquiring  jurisdiction  over  the  heirs  and 
personal  representatives  of  the  cestui  que  trust. 
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Possession  is  actual  when  there  is  an  occupancy,  according  to  its  adaptation  to 
use ;  constructive,  when  there  is  a  paramount  title  to  it ;  and  adverse,  when 
there  is  such  an  appropriation  of  it  as  will  inform  the  vicinage  that  it  is  in  the 
exclusive  use  and  enjoyment  of  some  known  person. 

Under  the  registry  laws,  notice  of  a  prior  conveyance,  is  as  effectual  as  the  registry 
of  the  deed. 

Tlie  second  grantee  will  be  affected  by  a  notice  to  his  grantor,  if,  with  the  exer- 
cise of  ordinary  prudence  and  caution,  he  could  have  ascertained  the  fact  of 
such  notice. 

An  open  and  visible  occupation  of  land,  is  notice,  to  put  a  party  on  inquiry. 

The  delivery  of  a  deed  to  a  stranger,  if  ratified  by  the  grantee,  is  good. 

The  delivery  of  a  deed  to  one  other  than  the  grantee,  having  an  interest  in  the 
land,  is  good. 

The  payment  of  taxes  by  any  person  extinguishes  them,  and  if  a  voluntary  at- 
tempt is  made  to  pay  them  a  second  time,  the  last  wiU  be  considered  a  gratuity 
to  the  taxing  power. 

The  recoi'ding  of  a  deed,  is  notice  to  a  purchaser,  although  recorded  after  a  con- 
veyance to  the  grantor  of  such  purchaser,  if  the  fact  is  brought  to  his  knowl- 
edge, or  such  notice  of  it  as  ought  to  have  instigated  inquiry,  before  conveyance 
to  the  purchaser. 

A  cestui  que  trust,  has  such  an  interest  as  will  enable  him  to  put  a  purchaser  on 
inquiry. 

The  proof  of  notice  of  an  unrecorded  deed,  may  be  established  like  any  other  fact. 

The  plaintiff  in  error  brought  this  action  of  ejectment  to  the  Cir- 
cuit Court  of  La  Salle  comity.  The  declaration  is  in  the  usual 
form,  and  is  for  the  recovery  of  the  undivided  one-half  of  a  tract 
of  land,  of  which  the  boundary  line,  beginning  at  the  S.  W.  corner 
of  the  S.  E.  quarter  section  of  section  6,  in  town  33  North,  range 
4  East  of  the  3rd  principal  meridian,  runs  thence  east,  along  the 
south  line  of  said  section  six,  15  chains  ;  thence  north,  parallel  with 
the  cast  line  of  said  section  six,  to  the  south  line  of  the  Fox  River 
Feeder ;  thence  westerly,  along  the  south  line  of  said  Feeder,  to 
the  west  line  of  said  S.  E.  quarter  section  of  said  section  six ; 
thence  south,  along  said  west  line,  to  the  place  of  beginning,  the 
title  to  which  plaintiff  claims  in  fee  simple. 

Defendant  filed  his  plea  of  not  guilty. 

At  the  November  term  of  said  Circuit  Court,  A.  D.  1858,  the 
cause  was  tried,  and  verdict  found  for  the  defendant.  Plaintiff 
entered  a  motion  for  a  new  trial,  Avhich  motion  was  overruled  by 
the  coiu't,  and  judgment  rendered  against  the  plaintiff  for  costs. 

Plaintiff  filed  a  bill  of  exceptions,  of  which  the  following  is  an 
abstract : 
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Plaintiff  read  in  evidence, 

First.  An  exemplification  of  a  patent  from  the  United  States  to 
Henry  Green,  assignee  of  Allen  H.  Rowland,  for  the  west  fraction 
of  the  south-east  fractional  quarter  of  section  six,  in  township  thirty- 
three  north,  of  range  four  east  of  the  third  principal  meridian. 
Said  patent  is  dated  October  1st,  1839. 

Second.  A  warrantee  deed  from  Henry  Green  to  Aaron  Reed, 
Sen.,  convejdng  the  one  undivided  one-half  of  said  west  fraction  in 
said  patent  described,  to  said  Reed,  in  trust  for  and  to  the  separate 
use  of  Catharine  Howland,  wife  of  Allen  H.  Howland,  and  provid- 
ing that,  in  case  of  the  decease  or  legal  mcapacity  of  said  Reed, 
before  the  full  execution,  discharge  and  performance  of  all  and  sin- 
gular the  trusts  in  and  by  said  deed  created  or  declared,  then,  in 
either  case,  the  trusts  shall  be  executed,  discharged  and  performed 
by  the  court  of  chancery  of  the  judicial  district  or  circuit  in  which 
La  Salle  county  shall  then  be  situated  ;  and  that  the  estates  in  and 
by  said  deed  granted  and  conveyed  to  said  Reed,  shall,  on  the  de- 
cease or  legal  incapacity  of  said  Reed,  vest  in  such  court  of  chanc- 
ery as  aforesaid,  subject  to  all  and  singular  the  trusts  and  confi- 
dences in  said  deed  created  and  declared,  and  that^aid  court  of 
chancery  shall  exercise  the  same  powers  and  perform  all  and  singu- 
lar the  trusts  that  may  remain  unexecuted  and  miperfonned,  with 
the  same  legal  effect  as  the  said  Reed  might  or  could,  were  he 
capable  of  performing  the  same ;  and  that  the  mode  of  perform i no- 
said  trusts  shall  be  such  as  said  court  of  chancery  shall  order  or 
decree,  or  agreeable  to  the  com^se  of  practice  of  said  court.  Said 
deed  is  dated  December  26th,  1835,  and  was  filed  for  record,  March 
24th,  1847,  m  the  recorder's  ofiice  of  La  Salle  county,  and  duly 
recorded. 

Third.  A  certain  petition  by  Allen  Howland  and  Catharine,  his 
wife,  Theodore  N.  Morrison  and  Ann  Eliza,  his  wife,  and  Henry 
A.  Howland,  a  minor,  by  George  Howland,  his  next  friend,  filed 
in  the  Circuit  Court  of  La  Salle  county,  and  State  of  Illinois,  on 
the  1st  day  of  March,  A.  D.  1852,  and  a  decree  of  said  Circuit 
Court,  according  to  the  prsijer  of  said  petition,  appointing  Theo- 
dore N.  Morrison,  trustee,  in  the  place  of  Aaron  Reed,  Sen.,  de- 
ceased, and  vesting  the  legal  title  in  fee  simple  of,  iu  and  to  the 
one  undivided  one-half  of  the  west  fraction  of  the  south-east  frac- 
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tional  quarter  of  section  No.  six,  iu  township  No.  thirty-three  north, 
and  range  four  east  of  third  principal  meridian,  in  Theodore  N. 
Morrison,  as  fully  and  absolutely  as  the  same  was  vested  in  the 
said  Aaron  Eeed,  Sen.,  by  the  said  deed  from  Green  to  Reed. 

The  plaintiif  then  read  in  evidence  a  deed  from  Allen  H.  How- 
land  and  Catharine  Howland,  his  wife,  to  Theodore  N.  Morrison, 
by  which  the  said  Catharine  Howland  and  Allen  H.  Howland,  her 
said  husband,  quitclaimed,  released  and  conveyed  to  the  said  Theo- 
dore N.  Morrison,  all  the  interest  which  they  had  in  and  to  the 
midivided  one-half  of  the  west  fraction  of  the  south-east  fractional 
quarter  of  section  six,  township  33  north,  range  four  east  of  the 
third  principal  meridian.  Said  deed  was  dated  12th  of  January, 
A.  D.  1858,  and  duly  recorded  in  the  recorder's  office  of  La  Salle 
county. 

The  court  permitted  the  said  Allen  H.  Howland,  husband  of 
Catharine  Howland,  to  testify,  to  which  defendant  objected ;  the 
court  overruled  the  objection,  and  defendant  excepted.  Said  How- 
land testified  that  he  was  well  acquainted  with  the  premises  de- 
scribed in  the  declaration,  and  they  were  a  part  of  the  said  west 
fraction  of  the  south-east  quarter  of  section  six,  township  thirty- 
three  north,  of  range  four  east  of  the  third  principal  meridian. 

Plaiutifl'  here  rested  his  case. 

The  defeiidant,  to  maintain  tlie  issues  on  his  part,  read  in  evidence 
a  deed  from  Henry  Green  to  Wni.  H.  W.  Cushman,  for  the  one 
undivided  one-half  of  the  JVbrlh  fraction  of  south-east  fractional 
quarter  of  section  six,  in  township  thirty-three  north,  of  four  east 
of  the  third  principal  meridian.  Which  deed  was  filed  for  record 
March  17,  1841,  and  bears  date  March  10,  1841. 

And  also  a  deed  from  the  said  Green  to  said  Cushman,  for  the 
one  undivided  one-half  of  the  Avcst  fraction  of  the  south-east  frac- 
tional qnarter  of  said  section  six,  dated  March  28th,  1842,  and  filed 
for  record,  March  29th,  1842. 

The  defendant  then  read  in  evidence,  receipts  for  the  payment 
of  taxes  on  the  undivided  one-half  of  the  Avest  fraction  of  the  south- 
east  fractional  quarter  of  said  section  six,  for  the  years  1848,  1849, 
1850,  1851,  1852,  1853,  1854,  and  1855,  under  the  title  derived 
through  the  conveyance  from  Green  to  Cushman.  The  tax  receipt 
for  1849,  was  dated  April  13,  1850.  And  it  appeared  that  Kelly 
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was  in  possession  under  the  title,  if  any,  which  passed  from  Green 
to  Cushman ;  Cushman  having  parted  with  the  title  after  the  re- 
cording of  the  deed  from  Green  to  Reed. 

The  plaintiff  objected  to  the  introduction  of  said  receipts.  The 
defendant  then  proved  that  they  were  executed  by  the  collector  of 
taxes,  for  the  years  respectively  when  they  purported  to  have 
been  paid.  The  court  then  admitted  them,  and  to  the  opinion  of 
the  court  in  so  doing,  the  plaintiff  excepted. 

Defendant  read  in  evidence  a  deed  from  Henry  Green  and  wife 
to  Henry  L.  Brush,  for  the  undivided  one-half  of  the  west  fraction 
of  the  south-east  fractional  quarter  of  said  section  six  ;  dated  Au- 
gust 31,  1835. 

Defendant  rested. 

The  plaintiff  read  in  evidence  a  receipt  for  the  payment  of  the 
taxes  of  1849,  which  receipt  is  in  the  words  and  figui'es  following, 
to  wit : 

"  Received,  Ottawa,  March  18,  1850,  of  Allen  H.  Howland,  by_W.  H.  W.  Cush- 
man, thirty-nine  40-100  dollars,  in  full  for  taxes  of  1849,  upon  personal  property, 
and  the  following  real  estate,  to  wit : 

(  Undivided  i  S.  fr.  S.  E.  fr'l  |,  Sec.  1,  T.  33,  R.  8  E.  ' 
\  Undivided  h  N.  fr.  S.  E.  fr'l  i,  Sec.  1,  T.  33,  R.  3  E. 
t  Undivided  A  E.  fr.  S.  W.  fr'l  ^,  Sec.  1,  T.  35,  R.  3E. 

80.     E.  iN.  W.|,  Sec.  22,  T.  33,  R.  3E 3.19 

SO.     W.  iS.  E.  4,  Sec.  18,  T.  32,  R.  4E 2.97 

160.      N.  E.  i,  Sec.  20,  T.  33,  R.  4  E 6.26 

10.      S.  fr.  N.  W.^  fr'l  Sec.  16,  T.  33,  R.  4E 26 

.50.      Undivided  J  W.  fr.  S.  E.  fr'l  ^,  Sec.  6,  T.  33,  R.  4  E 2.04 

69.     S.  W.  fr'U,  Sec.  6,  T.  33,  R.  4  E 4.54 

S.  IN.  W.  ^  of  Lots,  Block  26,  Town  of  Ottawa 1.48 

Lot  4,  Block  86,  State's  Addition  to  Ottawa 5.32 

Personal  property 3.89 

$39.40 

The  plaintiff  called  Z)r.  Howland,  who  testified  as  follows  : 
My  recollection  is,  that  Mr.  Cushman  agreed  to  pay  my  taxes 
for  the  year  1849  for  me  ;  I  gave  him  a  schedule  of  the  lands  on 
which  I  had  to  pay  the  taxes  for  the  year  1849  ;  Mr.  Cushman 
took  the  schedule  and  paid  my  taxes  for  the  year  1849  for  me,  and 
kept  the  tax  receipt  several  months,  until  I  paid  him  ;  I  paid  the 
taxes  of  1849  on  the  undivided  one-half  of  the  west  fraction  of  the 
south-east  fractional  quarter  of  section  six,  township  33,  range   4 
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east  of  the  third  principal  mericlau,  under  the  deed  from  Henry 
Green  to  Dr.  Reed  ;  I  had  direction  from  Dr.  Reed  to  pay  the 
taxes  of  1849  ;  Dr.  Reed  furnished  the  money  to  pay  these  taxes 
indirectly  ;  he  held  a  note  against  me  for  five  hundred  dollars,  and 
the  money  paid  for  these  taxes  was  credited  by  Reed  on  my  note 
to  him. 

In  December,  1835,  when  Mr.  Green  made  this  deed  to  Dr. 
Reed,  I  had  a  field  running  across  the  line,  between  the  two  quar- 
ter sections,  a  part  of  the  field  being  on  the  east  side  of  the  line  ; 
on  the  west  fraction  of  the  south-east  fractional  quarter  of  section 
six,  I  had  a  log  house  in  the  field,  on  the  line  between  the  two 
quarter  sections  ;  one-half  of  the  log  house  was  on  the  east  side  of 
the  Ime,  and  one-half  on  the  west  side  ;  the  field  was  made  to  ex- 
tend across  the  line,  between  the  two  quarter  sections,  in  order  to 
get  a  pre-emption  on  both  tracts,  and  which  pre-emption  I  obtained 
in  May,  1835  ;  I  had  possession  of  the  land,  by  myself  or  tenants, 
and  cultivated  this  field  each  year,  from  1833  until  1840  ;  in  the 
fall  of  1833,  1  built  a  cabin  on  this  tract,  and  built  some  fence  on 
it,  and  in  the  spring  of  1834  I  made  a  field  of  seven  acres  on  it 
and  the  adjoining  tract — half  on  each  tract  ;  I  continued  to  culti- 
vate, and  was  in  possession,  by  my  tenants,  or  by  occupying  and 
cultivating  myself,  every  year  until  1840  ;  in  the  spring  of  1840, 
I  leased  it  to  Alexander  and  went  East,  and  did  not  return  here 
until  January,  1842  ;  the  deed  from  Green  to  Dr.  Reed,  was  taken 
East,  through  mistake,  by  my  wife,  who  was  the  daughter  of  Dr. 
Reed,  and  was  not  returned  until  1847  ;  I  supposed  that  the  deed 
had  been  recorded  ;  after  the  conveyance  b}'  Green  to  Reed,  I  was 
in  possession  under  the  deed  from  Green  to  Reed,  as  the  agent  of 
Dr.  Reed  ;  in  February,  1842,  after  I  had  returned  from  the  East, 
I  was  looking  over  the  records  in  the  recorder's  office,  and  found  a 
deed  from  Green  to  Cushman,  for  the  north  fraction  of  section  six, 
township  thirty-three,  range  four  ;  I  went  immediately  to  them  to 
inquire  what  it  meant  ;  they  were  both  at  Cushman's  store  ;  I  told 
IVIr.  Cushman  about  this  deed,  and  asked  him  what  it  meant  ;  ho 
said,  I  suppose  it  is  the  laud  you  used  to  own,  or  pretended  to  own, 
up  in  the  bend  of  the  Fox  ;  what,  said  I,  that  land  the  field  is  on  ? 
he  said  it  was  ;  I  told  him  that  Green  had  before  deeded  that  land 
to  Dr.  Reed,  and  I  asked  Mr.  Green  how  he  came  to  deed  that 
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land  twice,  if  he  meant  that  land,  as  the  deed  to  Mr.  Cushman 
called  for  the  north  fraction  ;  he  said  it  was  a  mistake,  and  he 
Avould  clear  the  title  by  paying  Mr.  Cushman  what  he  owed  him. 
when  he  should  sell  his  wheat ;  Mr.  Cushman  then  said,  if  Mr. 
Green  paid  him  he  would  give  up  the  land.  During  five  or  six 
years  subsequent,  I  had  several  conversations  with  Mr.  Green  and 
Cushman  separately,  in  all  of  which  Mr.  Cushman  said  he  would 
give  it  up  when  Green  paid  him,  and  Mr.  Green  invariably  said  he 
meant  to  clear  the  title.  About  1849  or  1850,  Mr.  Green  told  me 
he  had  paid  Cushman,  and  that  Cushman  could  give  up  the  land  ; 
I  then  told  Mr.  Cushman,  at  his  residence,  in  front  of  Mechanics' 
Hall,  that  Green  had  told  me  that  he  had  paid  him  what  he  owed 
him,  and  that  he  (Cushman)  could  now  give  up  the  land ;  Mr. 
Cushman  replied,  well,  if  he  says  so,  so  it  must  5e,  I  suppose.  I 
then  asked  Mr.  Cushman  when  he  could  attend  to  the  matter  ;  he 
replied,  he  would  attend  to  it  in  a  short  time  ;  I  had  never  before 
this  heard  one  word  about  my  owmg  Mr.  Cushman  anything  ;  but 
when  I  asked  him  again  when  he  would  give  up  the  land,  he  said 
he  would  give  it  up  when  I  paid  him  what  I  owed  him  ;  and  Mr. 
Green  afterwards  told  me  that  Mr.  Cushman  was  holding  on  to  the 
land  for  some  old  demand  which  I  owed  him,  Cushman.  I  gave 
him  a  deed  for  a  piece  of  land  to  pay  this  demand,  and  he  gave  me 
a  bond  for  reconvej-ance  when  I  paid  him  ;  I  ofiered  to  give  a 
mortsrase  of  the  land,  but  he  insisted  that  the  land  should  go  to 
pay  the  demand,  if  I  failed  to  pay  it ;  the  land  conveyed  by  me  to 
Cushman,  was  then  worth  much  more  than  the  demand  he  had 
ao:ainst  me.  I  afterwards  asked  him  what  demand  he  had  ao;ainst 
me  ;  he  said  it  was  the  demand  for  which  I  conveyed  him  this 
land  ;  he  said  the  land  did  not  sell  for  enough  to  pay  the  demand  ; 
I  told  him  that  he  insisted  on  taking  the  land  in  payment  of  the 
demand,  and  that  it  would  have  sold  for  more  than  enough  to  pay 
this  debt  at  the  time  he  took  the  land. 

Afterwards  I  had  a  conversation  with  Mr.  Cushman  ;  I  told 
him  that  if  he  did  not  attend  to  this  matter  soon,  I  should  com- 
mence suit  against  him  for  the  land  ;  I  told  him  to  figure  up  all 
the  money  due  on  the  old  bond,  and  the  interest  on  it  at  ten  per 
cent.,  and  I  would,  for  the  sake  of  having  the  matter  settled  uj), 
pay  it  to  him,  if  he  would  give  up  the  land. 
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I  believe  there  were  frequent  conversations  between  Mr.  Cush- 
niau  and  myself,  about  my  old  Woodworth  controversy  ;  this  con- 
troversy arose  about  my  improvements  and  possession  of  the 
promises  now  in  controversy,  for  the  purpose  of  getting  a  pre-emp- 
tion ;  Woodworth  having  contested  my  right  to  a  pre-emption. 

He,  Cushman,  was  a  witness  in  that  suit ;  I  spoke  to  him,  or  jq 
his  presence,  about  my  improvements  on  the  land  now  in  contro- 
versy ;  when  I  returned  from  the  East,  in  January,  1842,  the  house 
remained  there  ;  the  roof  was  off,  and  the  logs  partly  down  ;  some 
of  the  fence  was  still  remaining  ;  the  field  was  perfectly  perceptible; 
it  was  plowed  in  1840  ;  the  field,  house  and  orchard  were  all  on 
there,  and  in  good  repair,  until  I  went  East  in  May,  1840  ;  Mr. 
Green  never  exercised  any  acts  of  ownership  over  the  land  in  con- 
troversy, but  was  a  witness  for  me  in  1837,  in  the  suit  with  Dr. 
Woodworth,  in  which  he  swore  that  I  had  made  improvements  on 
it :  nor  did  he  exercise  any  acts  of  ownership  after  he  sold  it  to 
Cushman,  except  to  steal  the  rails  away,  and  this  he  denied  to  me 
over  and  over  again  ;  said  he  had  not  meddled  with  them,  and  that 
the  Irish  must  have  stolen  them. 

Dr.  Rowland  also  testified  that  the  consideration  for  the  con- 
veyance by  Green  to  Brush,  passed  from  Brush  to  him  (Rowland), 
and  that  Green  received  nothino-  for  makinoj  this  deed. 

The  plaintiff  called  one  Waihhs,  who  testified  : 

I  am  acquainted  with  the  location  of  the  west  fraction  of  the 
south-east  quarter  of  section  six,  township  thirty-three,  range  four, 
and  know  where  the  lines  are.  I  lived  near  this  land,  I  came  there 
in  1833,  and  remained  until  1835,  when  I  went  to  Missouri,  and 
came  back,  and  staid  until  1837.  Lord  built  the  house  for  Dr. 
Howland  ;  the  house  stood  on  the  line  between  the  two  quarter  sec- 
tions, and  on  the  west  line  of  the  fraction  ;  there  was  a  field  in- 
closed of  about  ten  acres  ;  the  field  was  situated  on  both  quarter 
sections  ;  about  half  of  the  field  on  the  said  west  fraction  of  the 
south-east  quarter,  and  half  on  the  quarter  Avest  of  it.  The  house 
stood  in  the  inclosure.  The  house  and  field  were  made  to  extend 
on  l)oth  quarters,  for  the  purpose  of  getting  a  pre-emption  on  both 
tracts.  About  three  or  four  acres  of  the  field  were  cultivated  in 
the  years  1834  and  1835  ;  not  much  more  was  cultivated  while  1 
was  there  ;  do  not  know,  of  my  own  knowledge,  whether  the  field 
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was  cultivated  iu  1836  or  not.  I  was  here  in  1837;  iu  1833  and 
1834  the  house  was  occupied  by  Disney.  I  went  to  Eock  river  in 
1837,  and  returned  in  1838  ;  the  ploughing  was  made  in  1834  ;  I 
think  that  afterwards  nearly  all  of  the  field  was  plowed.  Mr.  Cush- 
mau  was  hving  here  during  all  the  time  I  was  here.  Dr.  Rowland's 
possession  of  this  land  was  notorious.  In  the  Woodworth  suit  the 
question  was,  whether  Dr.  Rowland  was  in  possession  of  this  laud 
or  not,  and  whether  he  had  made  improvements. 

The  plaintiff  called  Alexander,  who  testified  : 

I  know  the  land  in  controversy,  spoken  of  by  the  other  witnesses  ; 
I  had  a  lease  of  it  in  1840,  and  raised  a  crop  on  the  land  that  year. 
(Plaintiff'  here  read  in  evidence  a  lease  from  Dr.  Rowland  to  Alex- 
ander, which  was  identified  as  the  one  under  which  he  occupied, 
and  which  'was  in  the  words  and  figures  following,  viz.  : 

Lease  from  Rowland  to  Alexander  of  a  field  situated  on  the  south 
half  of  section  six,  township  thirty-three,  range  four  east,  iu  La  Salle 
county,  111.,  for  the  purpose  of  raising  one  summer's  crop  iu  the 
year  1840,  Alexander  agreeing  to  pay  Rowland  one-third  of  the 
crops  raised  on  the  premises.     Dated  April  24th,  1840.) 

Plaintiff*  called  L.  B.  Delano,  who  testified  : 

I  know  the  field  that  Alexander  was  ou.  I  came  here  in  1837 — 
it  was  a  large  field  at  that  time.  In  June,  1837,  my  brother  and  I 
were  on  the  place ;  there  was  a  house  on  the  place,  and  a  family 
living  iu  it ;  there  was  a  fine  orchard  and  garden  on  the  place.  I 
recollect  of  Alexander  carrying  on  the  place.  I  was  ou  the  place 
after  Alexander  had  left  the  place  ;  do  not  recollect  what  year  ;  it 
was  in  the  winter  ;  there  were  improvements  there  then.  The  fence 
was  partly  down,  and  looked  as  if  some  one  had  been  taking  it 
away.  Whole  lengths  of  the  fence  had  been  taken  away  in  some 
places,  in  other  places  the  fence  was  standing  full  height.  The  roof 
Wiis  off"  the  house,  and  the  logs  nearly  down  on  one  side.  Some 
of  the  apple  trees  were  standing  ;  the  field  was  easily  perceptible. 

I  could  not  tell  anything  about  who  had  the  title  to  the  land — 
it  was  knoAvn  as  Rowland's  land.  I  thinli  that  it  was  in  1841  thai 
I  was  on  the  place  ;  it  was  after  Alexander  carried  it  ou. 

The  plaintiff  requested  the  court  to  give  the  jury  the  following 
instructions  : 

Although  Cushman  may  not  have  known  of  the  existence  of  the 
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deed  from  Green  to  Eeed  at  the  time  of  the  dehveiy  of  the  deed 
from  Green  to  him  ;  yet,  if  the  means  of  information  that  he  pos- 
sessed were  such,  and  his  attention  so  directed  that  by  the  exercise 
of  ordinary  prudence  and  caution,  he  would,  after  inqu:*ay,  have 
di*-.covered  the  existence  of  the  deed  from  Green  to  Reed,  he  must 
be  deemed  to  have  had  notice  of  its  existence,  and  the  title  from 
Green  to  Reed  would  be  the  better  title. 

And,  if  the  facts  are  as  mentioned  in  this  instruction,  the  posses- 
sion and  payment  of  taxes  for  seven  years  would  not  make  the  title, 
under  the  deed  from  Green  to  Cushman,  the  best.  It  would  not 
be  claim  and  color  of  title  made  in  good  faith. 

If,  at  the  time  Brush  and  Kelly  derived  title  from  Cushman,  the 
deed  from  Green  to  Reed  had  been  recorded  in  the  recorder's  office 
of  La  Salle  county,  they  were  purchasers  with  notice  of  the  exist- 
ence of  this  deed  ;  and,  if  Cushman,  at  the  time  of  his  purchase, 
had  notice  to  put  him  on  inquiry,  as  mentioned  in  the  first  in- 
struction, then  the  title  under  the  deed  from  Green  to  Reed  is 
better  than  that  under  the  subsequent  deed  from  Green  to  Cushman. 

The  court  instruct  the  jury  that,  if  Rowland,  either  for  his  wife 
or  as  the  agent  of  Reed,  paid  the  taxes  for  1849,  before  they  were 
paid  by  Cushman  ;  and,  if  it  is  not  proved  that  Cushman,  or  those 
claiming  under  him,  paid  the  taxes  for  seven  successive  years,  not 
includiug  the  tax  of  1849,  then  neither  Cushman,  or  those  claiming 
under  him,  can  claim  any  title  by  means  of  having  paid  taxes  on 
said  land  and  taking  possession  thereof. 

If  Cushman  had  knowledge  of  the  unrecorded  deed  from  Green 
to  Reed  when  he  made  his  purchase  from  Green,  he  cannot  protect 
himself  against  said  deed  from  Green  to  Reed.  He  is  as  effectually 
bound  by  knowledge  of  the  existence  of  the  prior  deed,  as  he  is  by 
its  registration.  It  is  deemed  an  act  of  fraud  in  him  to  take  a 
second  deed  under  such  circumstances  ;  and  wliatever  is  sufficient 
to  put  him  on  inquiry  as  to  the  rights  of  others,  is  considered  legal 
notice  to  him  of  those  rights. 

He  is  chargeable  with  knowledge  of  such  facts  as  might  be  ascer- 
tained by  the  exercise  of  ordinary  dihgeuce  and  miderstanding. 
The  actual  possession  of  land  is  notice  that  the  possessor  has  some 
interest  therein.  The  party  who  purchases  the  same  while  that 
possession  continues,  takes  the  premises  subject  to  that  interest 
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whatever  it  may  be.  The  possession  is  sufficient  to  put  him  on  in 
quiiy  as  to  the  title  of  the  possessor,  and  it  is  his  own  fault  if  he 
<loes  not  ascertain  the  extent  and  character  of  that  title. 

In  order  to  constitute  an  actual  possession  of  land,  it  is  not  neces- 
sary that  the  person  claiming,  or  others  claiming  under  him,  should 
actually  reside  on  the  land.  It  is  sufficient  if  the  laud  is  appropri- 
ated to  individual  use,  and  used  in  such  a  manner  as  to  apprise  the 
the  comnumity  or  neighborhood  of  its  locality,  that  the  land  is  in 
the  exclusive  use  and  enjoyment  of  another,  and  the  possession  will 
be  deemed  coextensive  with  the  title  under  which  the  occupant 
claims  ;  and  if  at  the  time  of  this  negotiation  between  Cushman 
and  Green,  for  the  conveyance  of  this  land,  commenced,  there  was 
such  possession  of  the  premises  by  Reed,  or  those  claiming  under 
his  title,  then  Cushman  is  in  law  deemed  to  have  notice,  whether 
he  actually  knew  of  the  possession  or  not. 

The  court  modified  this  instruction  by  adding,  at  the  end  of  it, 
these  words,  viz.:  "The  possession  necessary  to  constitute  notice 
to  subsequent  purchasers  must  be  open  and  notorious,  and  continued 
to  the  time  of  the  subsequent  purchase,  and  in  this  case  connected 
with  the  title  from  Green  to  Reed." 

The  court  instruct  the  jury  that  the  patent  to  Green,  the  deed 
from  Green  to  Reed,  and  the  proceedings  of  the  court  appointing 
Morrison  trustee,  in  the  place  of  Reed,  prove  a  title  in  fee  simple 
in  the  plaintiff  to  the  laud  in  the  declaration  mentioned,  if  the  same 
is  a  part  of  the  land  described  in  the  said  two  deeds  and  proceed- 
ings of  the  court,  and  that  this  is  sufficient  to  entitle  the  plaintiff 
to  recover,  unless  a  better  title  in  some  other  person  is  shown.  If 
the  jury  find  for  the  plaintiff,  the  form  of  their  verdict  will  be  as 
follows  :  We,  the  jury,  find  the  defendant  guilty  of  unlawfully 
withholding  the  premises  in  the  declaration  mentioned,  in  manner 
aud  form  as  therein  alleged,  and  we  further  find  the  plaintiff  seized 
of  a  fee  simple  estate  in  said  premises. 

The  court  instruct  the  jury  that  the  production  of  the  deed  from 
Green  to  Reed,  by  the  plaintiff  in  this  suit,  makes  a  ^rwia  facie 
case  that  this  deed  was  delivered  at  or  about  the  time  of  its  date, 
and  unless  there  is  other  evidence  showing  that  it  was  not  delivered, 
the  jury  should  presume  that  it  was  delivered  as  above. 

If,  at  the  time  of  the  occupation  by  Alexander,  under  Howlaud, 
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the  only  legal  title  or  claim  that  Howland  had  was  under  the  deed 
from  Green  to  Reed,  then  the  possession  of  Alexander  was  under 
said  deed,  whether  Howland  disclosed  to  Alexander  that  Reed  was 
the  owner  or  not,  and  Alexander's  possession  would  be  notice  that 
he  was  in  possession  under  this  deed  to  Reed. 

The  court  instruct  the  jury,  that  it  is  necessary  for  a  purchaser 
under  a  subsequent  deed,  in  order  to  defeat  the  title  under  a  prior 
unrecorded  deed,  to  prove  that  there  was  a  valuable  consideration 
for  the  execution  of  said  subsequent  deed,  passing  from  the  gi-antee 
to  the  grantor. 

The  court  instruct  the  jury  that  it  does  not  effect  the  validity  of 
the  plaintifl''s  title  in  this  case,  that  the  deed  from  Green  to  Reed 
was  made  to  protect  property  and  keep  it  away  from  the  creditors 
of  Howland  ;    even  if  this  is  so,  it  is  not  material. 

The  court  modiiicd  this  instruction  by  adding  at  the  end  thereof 
the  following  words,  viz. :  "  This  is  the  law,  if  such  deed  was  not 
made  with  the  intent  and  for  the  purpose  to  defraud  or  deceive 
those  who  shall  purchase  the  lands  therein  described." 

The  court  instruct  the  jury  that,  although  Alexander's  lease  may 
have  expired,  and  although  he  may  have  surrendered  the  possession 
of  the  premises  to  Howland,  before  the  conveyance  to  Cushman, 
yet  if  they  were,  at  the  time  of  the  execution  of  the  deed  from 
Green  to  Cushman,  in  the  actual  visible  possession  of  Howland, 
claiming  as  the  agent  of  Reed,  or  under  his  title,  and  such  posses- 
sion was  such  as  mentioned  in  the  fifth  instruction,  then  Cushman 
is  deemed  m  law  to  have  had  notice. 

The  court  instruct  the  jury  that,  if  Alexander  was  in  possession 
under  Howland,  and  Howland,  at  the  time  he  let  Alexander  into 
the  possession,  was  in  possession  as  the  agent  of  Reed,  or  under  his 
title,  that  then  the  possession  of  Alexander  was  notice  to  put  Cush- 
man on  inquiry. 

The  court  instruct  the  jury  that,  if  prior  to  the  conveyance  by 
Green  to  Cusluuan,  he,  Cushman,  was  informed  by  Howland  that 
tliis  land  was  his ;  and  if  at  the  time  the  title  was  in  Reed,  in  trust 
for  Ilowluud's  wife ;  and  if  Cushman,  by  exercising  ordinary  dili- 
gence in  inquiring  into  the  matter  of  Rowland's  claim  to  this  land, 
Avoukl  Iiave  discovered  the  existence  of  this  trust  deed,  then  he  ia 
deemed  in  law  to  have  had  notice  of  the  existence  of  said  deed. 
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The  court  modiiied  this  uistruction  by  adding  at  the  end  thereof 
the  following  words,  to  wit :  "  It  is  for  the  jury  to  determine 
whetlicr  the  claim  by  Howlaud  to  Cushman,  that  the  laud  was  his, 
(if  proveu,)  was  or  was  not  sufficient  to  satisfy  a  reasonable  person 
that  the  title  at  the  time  was  in  Green. 

The  court  gave  the  first,  second,  third,  fourth,  sixth,  ninth,  elev- 
enth and  twelfth,  as  asked  ;  modified  the  fifth,  tenth  and  thirteenth, 
as  stated  above  ;  did  not  mark  on  the  margin  of  the  seventh  either 
the  word  "given"  or  "refused,"  but  read  the  same  to  the  jury  as 
the  law,  and  refused  the  eighth  instruction. 

And  to  the  opinion  of  the  court  in  refusing  said  eighth  instruc- 
tion, and  in  modifying  said  fifth,  tenth  and  thirteenth  instructions, 
and  each  of  them,  the  jllaintiff  at  the  time  thereof  excepted. 

At  the  request  of  the  defendant,  the  court  gave  the  jury  the  fol- 
lowing instructions  : 

That  unless  it  is  proven  that  the  deed  from  Green  and  wife  to 
Eeed  was  delivered  to  Eeed  or  Eeed's  agent,  or  the  person  for 
whose  use  aud  benefit  it  was  inade,  it  is  not  proven,  that  any  title 
passed  by  that  deed. 

Green's  deed  to  Eeed  could  pass  the  title  to  the  laud  from  Green 
to  Eeed  only  from  the  time  it  was  delivered  to  Eeed,  or  Eeed's 
agent,  or  the  person  for  whose  use  and  benefit  it  was  made. 

A  delivery  of  the  deed  from  Green  to  Eeed,  to  Rowland,  would 
be  of  no  force,  unless  it  is  shoT^^l  that  Rowland  was  the  agent  of 
Eeed  to  receive  the  deed. 

If  the  deed  from  Green  to  Cushman  was  filed  for  record,  in  the 
recorder's  office,  before  the  deed  from  Green  to  Eeed  was  filed, 
then  the  deed  to  Cushman  would  hold  the  land  as  against  Eeed's 
deed,  unless  Cushman,  at  the  time  he  received  the  deed,  had  notice 
of  the  existence  of  the  deed  to  Eeed. 

Possession  of  the  land  in  question  by  Alexander  was  not  con- 
structive notice  to  Cushman  of  Eeed's  claim,  unless  Alexander  held 
under  Eeed,  and  unless  his  possession  continued  up  to  the  time 
when  Cushman  made  the  purchase  from  Green,  or  the  time  when 
he  received  his  conveyance. 

Notice  to  Cushman  by  Rowland,  that  Rowland  claimed  the  land 
as  his  own,  is  not  notice  to  Cushman  of  the  deed  to  Eeed. 

If  Cushman  had  no  notice  of  Eeed's  title  when  he  purchased  of 
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Green,  then  Cushnian,  if  liis  deed  was  recorded  first,  could  give 
good  title  to  Brush  as  against  Reed's  title,  even  if  Brush  had  uotice 
of  Reed's  deed  when  he  purchased. 

If  possession  is  relied  upon  as  notice  of  title,  such  posses£ion>  in 
order  to  amount  to  constructive  notice,  must  be  continued  up  to 
the  time  when  the  second  purchase  is  made. 

To  give  an  unrecorded  deed  priority  over  a  recorded  one,  on  the 
ground  that  the  grantee  m  the  recorded  deed  had  notice  of  the  unre- 
corded deed,  the  proof  of  such  notice  must  be  clear  and  satisfactory. 

The  burden  of  proof  in  this  case,  is  upon  the  plaintiff' ;  and,  if, 
upon  any  point  necessary  to  be  proved  to  make  out  the  plaintiff's 
title,  there  is  as  much  weight  of  proof  for  the  defendant  as  for  the 
plaintiff,  the  jury  should  find  for  the  defendant. 

Delivery  by  the  grantor  and  acceptance  by  the  grantee  are  essen- 
tial to  the  validity  of  tlie  deed.  The  deed  takes  effect  only  from 
its  delivery,  and  there  can  be  no  delivery  without  acceptance  either 
by  the  grantee  or  some  one  under  his  authority.  And  if  the  jur}'' 
believe,  from  the  evidence,  the  deed  from  Green  to  Reed  was  never 
delivered  to  Reed,  or  his  agent,  or  the  person  for  whose  use  and 
benefit  it  was  made,  or  if  dehvered  at  all,  not  until  after  the  deed 
from  Green  to  Cushman  was  executed  and  recorded,  then  Cush- 
man's  title  to  the  land  is  perfect  under  that  deed. 

If  a  description  of  a  tract  of  land  in  a  deed  is  such  that  the 
land,  intended  to  be  conveyed,  can  be  located,  and  the  references 
to  the  tract  of  land  are  such  that  the  tract  can  be  identified  and 
distinguished  by  them,  the  grantee  under  such  deed  would  hold 
the  property. 

If  Howland  had  a  field  inclosed  on  the  land  in  question,  in  1840, 
and  that  field  was  abandoned,  and  the  rails  and  other  improve- 
ments luid  been  removed  from  the  land,  and  the  land  was  vacant 
and  unoccupied  when  Cushman  purchased  the  land,  the  fiict  that 
the  land  had  been  occuined  prevmisly  by  Howland,  would  not  be 
constructive  notice  to  Cushman,  at  the  time  he  purchased  the  laud, 
of  Reed's  or  Ilowland's  title. 

The  possession  of  the  land,  which  is  constructive  notice  to  a  pur- 
chaser of  the  title  of  the  occupant,  must  be  an  actual  possession  at 
the  lime.  An  old  improvement,  which  has  been  abandoned,  is  not 
such  notice. 
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If  the  jury  believe  from  the  evidence,  that  the  witness  Howland, 
received  the  deed  from  Green  to  Reed,  and  at  the  same  time,  or 
soon  after,  received  the  bond  from  Green  to  himself  for  the  convey- 
ance of  the  land,  it  is  a  circumstance  to  be  considered  in  determin- 
ing the  question  as  to  whether  the  deed  was  treated  as  valid  or 
not. 

And  to  the  giving  of  each  of  said  instructions  the  plaiutiiF  ob- 
j  ected  ;  the  court  overruled  the  objection  and  gave  each  of  said 
instructions,  and  to  the  giving  of  each  of  them  the  plaintiff  ex- 
cepted. 

The  jury  found  a  verdict  for  the  defendant ;  the  plaintiff  moved 
for  a  new  trial ;  the  court  overruled  the  motion,  and  to  the  opinion 
of  the  court,  in  overruling  said  motion,  the  plaintift'  then  and  there 
excepted,  and  prays  the  court  to  sign  and  seal  this  his  bill  of  ex- 
ceptions, which  is  done. 

Leland  &  Leland,  and  1'.  Reed,  for  Plaintiff  in  Error. 

B.  C.  Cook,  for  Defendant  in.  Error. 

Walker,  J.  It  is  urged  that  the  appointment  of  plaintiff,  as 
trustee,  to  fill  the  place  after  the  death  of  Aaron  Reed,  was  irregu- 
lar because  the  heirs  of  Reed  were  not  made  parties  to  the  appli- 
cation. And  that  b}^  the  death  of  the  trustee,  his  heirs  became 
invested  with  the  legal  title,  and  as  they  were  not  parties  to  that 
proceeding  the}^  are  still  the  owners  of  the  legal  title,  and  the  plain- 
tiff, by  his  appointment  took  no  mterest.  The  deed  purports  to 
convey  the  property  to  Aaron  Reed,  and  to  his  heirs  and  assigns, 
and  then  declares  the  trust,  and  creates  the  power  of  the  trustee 
over  the  estate.  Had  the  grantor  declared  no  trust.  Reed  would, 
under  the  language  employed,  have  taken  a  fee  simple  estate  of  in- 
heritance. But,  it  is  the  object  of  the  declaration  of  the  trusts, 
and  the  creation  of  the  powers  conferred  uj)on  the  trustee,  to  limit 
and  control  the  estate  granted.  The  grantor  may  declare  an}'  use 
or  trust,  or  confer  any  power  upon  the  trustee  or  others,  which  he 
may  choose,  so  that  their  object  is  not  prohibited  by  law,  by  pub- 
lic policy,  or  good  morals,  and  it  will  be  binding.  He  may  declare 
the  objects  of  the  trust,  and  confer  the  power  to  execute  them  upon 
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the  trustee  or  upon  another.  He  may  convey  to  a  trustee  for  a 
limited  period,  and  provide  that  at  that  period  another  may  take, 
or  that  at  the  end  of  the  time,  or  upon  the  happening  of  an  event 
designated,  a  person  named  by  the  deed  may  nominate  and  ap- 
point a  trustee  to  execute  the  trust  and  perform  the  powers.  It 
will  not  be  contested  that  a  grantor  conveying  to  a  trustee,  may 
confer  a  power  upon  an  officer,  as  the  chief  executive  of  the  State, 
a  circuit  judge,  a  probate  judge,  or  upon  any  court  of  record,  the 
power  to  appoint  a  trustee,  in  the  event  of  the  death  of  the  trustee 
named  in  the  deed.  Then  if  it  was  the  object  of  the  clause  in  this 
deed  to  confer  upon  the  Circuit  Court  of  La  Salle,  such  a  power, 
so  soon  as  Reed's  death  occurred,  the  court  became  invested  'svith 
jurisdiction  to  appoint  a  trustee,  and  such  jurisdiction  would  not 
depend  upon  acquiring  jurisdiction  of  his  heirs  or  personal  repre- 
sentatives. This  deed  provides,  "  That  in  case  of  the  decease  or 
legal  incapacity  of  said  Reed,  before  the  full  execution,  discharge 
and  performance  of  all  and  singular  the  trusts  in  and  by  said  deed 
created  or  declared,  then,  in  either  case,  the  trusts  shall  be  executed, 
discharged  and  performed  by  the  court  of  chancery  of  the  judicial 
district  or  circuit  in  which  La  Salle  county  shall  then  be  situated  ; 
and  that  the  estates  in  and  by  said  deed  granted  and  conveyed  to 
said  Reed,  shall,  on  the  decease  or  legal  incapacity  of  said  Reed, 
vest  in  such  court  of  chancery,  as  aforesaid,  subject  to  all  and  sin- 
gular the  trusts  and  confidences  in  said  deed  created  and  declared, 
and  that  said  court  of  chancer}^  shall  exercise  the  same  powers,  and 
perform  all  and  singular  the  trusts  that  may  remain  unexecuted  and 
unperformed,  with  the  same  legal  effect  as  the  said  Reed  might  or 
could,  were  he  capable  of  performing  the  same  ;  and  that  the  mode 
of  performing  said  trusts  shall  be  such  as  said  court  of  chancery 
shall  order  or  decree,  or  agreeable  to  the  course  of  practice  of  said 
court."  From  this  language  it  is  clear  and  free  from  all  doubt, 
that  it  was  the  intention  of  the  grantor,  in  case  of  the  death  of 
Reed  before  the  trust  was  executed,  to  confer  upon  the  court  the 
power  to  complete  its  execution,  and  expressly  provides  that  it 
shall  do  so  in  such  a  manner  as  the  court  shall  order  or  decree,  or 
according  to  the  practice  of  the  court.  And  when  the  court 
l)ecame  satisfied  of  the  death  of  the  trustee,  and  that  the  trusts 
created  by  the  deed  were  not  fully  executed,  it  became  the  duty 
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of  the  court,  on  the  apph'catiou,  to  proceed  to  have  the  trust  exe- 
cuted, precisely  as  if  a  trustee  were  to  die  without  heirs,  or  a  trustee 
hi  whom  a  personal  trust  and  coiifience  is  reposed  by  the  deed,  dies 
before  he  has  carried  out  its  provisions.  In  such  cases  it  is  the 
practice  of  the  court  of  chancery  rather  than  permit  the  trust  to 
fail  for  want  of  a  trustee,  to  appoint  a  suitable  trustee,  who  suc- 
ceeds to  all  the  powers,  rights  and  duties  as  if  he  were  named  Ijy 
the  deed.  We  are,  for  these  reasons,  clearly  of  the  opinion  that 
the  appointment  of  plaintiff,  by  the  order  of  the  court  of  chancer}^, 
was  valid,  and  that  he  thereby  succeeded  to  all  the  rights,  powers 
and  duties  which  the  deed  conferred  upon  Reed. 

The  doctrine  is  well  recognized  and  established  that  a  man  may 
have  the  actual  possession  of  real  estate  without  a  residence  upon 
it.  And  it  may  be  actual  or  constructive  ;  actual,  when  there  is  an 
occupancy,  such  as  the  property  is  capable  of,  according  to  its 
adaptation  to  use  ;  constructive,  as  when  a  person  has  the  paramount 
title,  which  in  contemplation  of  law  draws  to,  and  connects  with  it 
the  possession.  But  to  be  adverse,  it  must  be  a  pedis  jjossessio,  or 
an  actual  possession.  And  to  constitute  such  a  possession,  there 
must  be  such  an  appropriation  of  the  land  to  the  individual,  as  will 
ajDprise  the  community  in  its  vicinity  that  the  land  is  in  the  exclu- 
sive use  and  enjoyment  of  such  person.  Trifling  acts,  doubtful  and 
equivocal  in  their  character,  and  which  do  not  clearly  indicate  the 
intention  with  which  they  are  performed,  cannot  be  regarded  as 
amounting  to  possession.  But  it  has  been  held  that  neither  actual 
occupancy,  cultivation,  or  residence,  are  necessary  to  constitute 
actual  possession.  Ewing  v.  Burnett,  11  Peters  R.  53.  And 
where  the  property  is  so  situated  as  not  to  admit  of  any  perma- 
nent, useful  improvements,  and  the  continued  claim  of  the  party 
has  been  evidenced  by  public  acts  of  ownership,  such  as  he  would 
exercise  over  property  which  he  claimed  in  his  own  right,  and 
would  not  exercise  over  property  which  he  did  not  claim,  has  been 
held  to  be  such  possession  as  will  create  a  bar  under  the  statute  of 
limitations.  Ewing  v.  Burnett,  11  Peters  R.  53.  What  acts  ma}' 
or  may  not  constitute  a  possession,  are  necessarily  varied,  and 
depend  to  some  extent  upon  the  nature,  locality  and  use  to  which 
the  property  may  be  applied,  the  situation  of  the  parties,  and  a 
variety  of  circumstances  necessarily  have  to  be  taken  into  consider 
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atiou,  in  determining  the  question.  They  must  necessarily  be  left 
to  the  jur}',  whose  peculiar  province  it  is,  to  pass  upon  the  question 
of  possession.     Ewing  v.  Burnett,  11  Peters  E.  53. 

It  is  the  settled  doctrine  of  this  court,  and  it  is  believed  to  be 
in  Great  Britain,  and  the  various  courts  of  the  Union,  that  under 
the  registry  laws,  a  notice  of  the  prior  conveyance  is  as  effectual 
as  the  registry  of  the  deed.  The  object  of  recording  the  deed  being 
to  give  notice  to  the  world  of  the  purchaser's  claim  of  title,  when 
that  end  is  attained,  whether  by  recording,  actual  notice,  or  such 
circumstances  brought  to  the  knowledge  of  the  subsequent  pur- 
chaser or  creditor,  as  would  induce  a  prudent  man  to  make  inquiry 
before  he  acted,  answers  the  object  of  the  statute.  Doyle  v.  Teas, 
4  Scam.  R.  202.  When  the  deed  is  filed  and  recorded  in  the  proper 
office,  it  is  frequently  only  constructive  notice,  and  defeats  the  title 
of  the  second  purchaser,  not  because  he  has  seen  the  deed  and  has 
actual  notice  of  its  existence,  but  because  he  has  the  means  afforded 
him  of  informing  himself  of  the  existence  of  the  prior  conveyance. 
It  has  always  been  held  sufficient,  if  actual  notice  has  come  to  the 
knowledge  of  the  second  grantee  before  his  purchase.  While  there 
is  a  conflict  of  authorities  as  to  what  circumstances  brought  to  his 
knowledge  are  sufficient  notice  to  protect  the  holder  under  an 
luu'ccorded  deed,  against  a  subsequent  purchaser,  it  has  been  held 
by  this  court  that,  "  Where  the  court  is  satisfied  that  the  subse- 
quent purchaser  acted  in  bad  faith,  and  that  he  either  had  actual 
notice,  or  might  have  had  that  notice,  had  he  not  willfull}^  or  neg- 
ligently shut  his  eyes  against  those  lights,  which  with  proper 
observation,  would  have  led  him  to  knowledge,  he  must  sufl^er 
the  consequences  of  his  ignorance,  and  be  held  to  have  had  notice 
so  as  to  taint  his  purchase  with  fraud  in  law.  It  is  sufficient  if 
the  channels  which  would  have  led  him  to  the  truth,  were  open 
before  him,  and  his  attention  so  directed  that  they  would  have  been 
seen  by  a  man  of  ordinary  prudence  and  caution,  if  he  was  liable 
to  suffer  the  consequences  of  his  ignorance.  The  law  will  not  per- 
mit him  to  shut  his  eyes  when  his  ignorance  is  to  benefit  himself  at 
the  expense  of  another,  when  he  would  have  had  them  open  and 
inquiring,  had  the  consequencds  of  his  ignorance  been  detrimental 
to  himself  and  advantageous  to  the  other."  Doyle  v.  Teas,  4 
Scam.  R.  250.  The  doctrine  of  this  case  was  again  recognized  by 
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this  court  in  the  cases  of  Bivpert  v.  Mack,  15  111.  R.  541  ;  McCoiv 
nell  V.  Read,  4  Scam.  R.  123,  and  in  Merrick  v.  Wallace,  19  111. 
R.  486.  And  it  should  now  be  regarded  as  the  settled  doctrine  of 
this  court. 

In  the  application  of  this  rule  this  court  has  repeatedly  held  that, 
^vhere  the  first  purchaser  is  in  possession,  that  it  constitutes  suffi- 
cient notice,  and  protects  his  rights  as  efiectually  as  by  recording 
his  deed.  4  Scam.  R.  117  ;  15  111.  R.  540.  The  evidence  in  this 
case  shows  an  open,  visible  possession  of  the  premises  at  the  time 
Cushman  purchased  and  received  his  first  deed  with  an  erroneous 
description  of  the  land.  A  portion  of  the  premises  were  then  in- 
closed, with  a  cabin  and  some  fruit  trees  on  it.  The  evidence  seems 
to  show  that  Rowland  gave  Cushman  notice,  that  either  Reed  or 
himself  was  the  owner,  which,  is  not  very  certain.  He  swears  that  he 
notified  Cushman  that  Reed  was  the  owner,  while  Green  and  Cush- 
man testify  that  he  stated  that  he  was  the  owner.  We  deem  it 
immaterial  whether  the  notice  was  given  the  one  way  or  the  other, 
as  Reed  was  the  trustee,  and  held  the  legal  title  ;  and  Howlaud, 
by  the  trust  deed,  had  a  contingent  remainder,  dependent  upon  his 
surviving  his  wife.  He  then  may  be  said  to  be  the  owner,  although 
his  estate  is  contingent.  And  had  Cushman  not  known  and  been 
full  advised  of  the  situation  of  the  title,  it  is  stran2:e  that  he  made 
no  inquiry  as  to  the  nature  and  extent  of  his  title.  Had  he  asked 
the  question,  Howland  would  have  undoubtedly  fully  explained  the 
nature  of  his  title.  But  his  silence  indicates  that  he  was  informed, 
and  had  no  desire  for  any  other  or  further  information.  And 
having  notice  to  put  hun  upon  inquiry  at  that  time,  both  by  the 
possession  of  the  premises  and  the  notice  given  to  him  by  Howland. 
he  could  not  protect  himself  by  waiting  some  months  and  then 
taking  a  conveyance  without  fm-ther  inquiry,  or  by  removing  the 
improvements,  that  were  sufficient  notice  when  he  first  purchased. 
He  might  remove  the  improvements  and  have  the  premises  in  such 
a  condition  as  not  to  indicate  any  possession  to  others  not  knowing 
the  facts,  but  he  could  not  remove  or  obliterate  the  notice  which 
he  had  previously  received,  and  he  could  not  take  by  the  second 
deed  free  from  the  notice  he  had  at  and  subsequent  to  receiving  his 
first  conveyance. 

The  evidence  shows  that  the  trust  deed  was  delivered.     That  is 
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evidenced  by  its  being  in  the  custody  of  the  trustee.  But  if  it  was 
not  dehvered  to  the  trustee  at  the  date  of  its  execution,  and  even 
if  it  were  necessary  that  it  should  be  delivered  to  him,  it  was  taken 
East  and  delivered  to  him  by  Mrs.  Rowland  before  Cushman  at- 
tempted to  purchase,  which  would  be  sufficient.  If  a  deed  is 
delivered  to  a  stranger,  who  has  no  authority  to  receive  it,  the 
grantee  may  ratify  the  act  of  the  stranger,  and  the  delivery  will  be 
good,  even  in  cases  where  the  deed  is  made  without  the  grantee's 
knowledge.  But  in  this  case,  if  either  Howland  or  his  wife  re- 
ceived the  deed  at  the  time  of  its  execution,  their  interest  in  the 
title  conveyed  by  the  deed  was  such  as  to  make  such  a  delivery 
operative. 

The  question  of  good  faith  is  one  of  fact  for  the  jury,  and  while 
good  faith  will  be  inferred  when  the  party  having  claim  and  color 
of  title,  holds  possession  and  pays  taxes  for  the  period  limited,  bad 
faith  may  be  shown  by  the  other  party.  And  whenever  it  appears 
that  the  occupant  knew  he  Avas  acquiring  no  title  when  he  received 
his  deed,  or  was  acting  in  fraud  of  the  true  owner,  the  presumption 
I  of  good  faith  is  overcome.  The  evidence,  however,  fails  to  show  a 
payment  of  all  taxes  legally  assessed  upon  this  land  for  seven  suc- 
cessive years.  Howland  showed,  by  the  collector's  receipt,  the 
payment  of  the  taxes  which  had  been  assessed  upon  it  for  the  year 
1849,  which  bore  date  in  March,  1850.  He  by  that  payment  sat- 
isfied the  tax  and  discharged  both  the  land  and  owner  from  all  taxes 
assessed  upon  the  land  for  that  yeiiv.  From  the  moment  that  pay- 
ment was  made,  there  were  no  taxes  in  existence  legall}'  assessed 
for  that  year.  The  money  existed,  but  its  payment  extinguished 
and  discharged  the  tux,  and  when  Cushman,  in  April  following, 
paid  an  amount  of  monc}^  to  the  collector,  corresponding  in  amount 
[to  the  tax  which  had  previously  existed  against  the  land,  it  was  not 
in  payment  of  the  tax,  because  that  had  already  been  paid  and  had 
ceased  to  exist.  There  was  at  that  time  no  tax  legally  assessed 
against  the  laud,  and  his  payment  was  not  of  a  tax  legally  assessed, 
})ut  it  only  amounted  to  a  gratuity  to  the  state,  county,  etc.,  which 
had  no  claim,  and  consequently  no  payment  could  be  made  to  them 
or  their  officers.  To  constitute  a  j)ayment,  the  money  must  be 
given  in  discharge  of  a  debt,  demand,  assessment^  or  public  charge, 
neither  of  which  existed  at  the  time  Cushman  gave  this  money  to 
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the  collector.  To  permit  the  owner  to  defeat  the  occupant's  pay- 
ment, by  paying  an  amount  of  money  to  the  collector  equal  to  the 
tax  which  had  been  previously  paid  by  the  occupant  in  discharge 
of  all  taxes  assessed  on  the  laud,  would  render  the  provisions  of  thLs 
statute  inoperative,  and  would  amount  virtually  to  its  repeal,  as  the 
holder  of  the  better  title  would  surely  make  such  a  payment  once 
in  seven  years. 

When  the  deed  to  Reed  was  recorded,  it  became  notice  to  the 
world,  and  any  person  purchasing  from  Cushman  after  that  time, 
took  the  title  just  as  he  held  it.  If  Cushman  was  chargeable  with 
notice  when  he  purchased,  his  grantee,  receiving  a  conveyance  after 
the  deed  to  Reed  was  recorded,  would  be  chargeable  Avith  the  same 
notice  that  Cushman  had.  It  would,  however,  be  different,  if  the 
trust  deed  to  Reed  had  not  been  recorded  in  the  proper  office  when 
they  purchased.  In  that  event,  to  resist  successfully  a  conveyance 
from  Cushman,  actual  notice  or  a  knowledge  of  such  circumstances 
as  would  put  a  prudent  man  on  inquiry,  would  have  to  be  brought 
home  to  his  grantee  before  his  purchase. 

It  is  urged  that  the  court  erred  in  refusing  to  give  plaintiif's 
eighth  instruction  asked.  It  was  :  "  If  at  the  time  of  the  occupa- 
tion by  Alexander,  under  Howland,  the  only  legal  title  or  claim 
that  Howland  had  was  under  the  deed  from  Green  to  Reed,  then 
the  possession  of  Alexander  Avas  under  said  deed,  whether  How- 
land disclosed  to  Alexander  that  Reed  was  the  owner  or  not,  and 
Alexander's  possession  would  be  notice  that  he  was  in  possession 
under  this  deed  to  Reed."  The  possession  of  the  tenant  is  that  of 
his  landlord,  and  it  is  the  same,  whether  he  acquires  it  from  the 
owner  or  from  his  agent.  Alexander  could  not  have  disputed  the 
the  title  of  Reed,  if  Howland  was  acting  as  his  agent.  But  in  this 
case,  as  a  means  of  notice,  the  occupancy  by  Alexander  was  the 
same  notice  to  Cushman  as  if  he  had  made  his  contract  with  find 
received  his  lease  from  Reed.  Had  Cushman  seen  Alexander  and 
inquired  of  him  how  he  was  holding,  he  would  have  referred  him 
to  Howland,  from  whom,  by  inquiry,  he  could  have  learned  the 
nature  and  extent  of  the  title,  and  this  instruction  should  therefore 
ha^'e  been  given. 

The  coiu-t  erred  in  giving  defendant's  third  instruction,  as  a 
delivery  of  the  deed  to  Howland  or  wife  as  the  beneficial  parties 
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to  this  deed,  or  a  subsequent  ratification  of  a  delivery  to  any  per- 
son, Ijy  receiving,  holding  or  acting  under  it,  or  receiving  it  with- 
out disclaiming  the  act,  would  be  a  sufficient  delivery,  and  would 
relate  to  its  execution.  This  instruction  should  have  been  so  modi- 
fied before  it  was  given. 

The  defendant's  sixth  instruction,  as  given,  was  calculated  to 
mislead  the  jury.  It  asserts  that  notice  given  by  Howland  to 
Cushman,  that  he  was  the  owner  of  the  land,  is  not  sufficient 
notice  to  Cushman  of  Reed's  deed.  We  have  already  seen  that 
the  cestuz  que  trust  has  such  an  interest  in  the  deed  as  to  be  for  the 
purposes  and  to  the  extent  of  the  trust  declared  and  created  by  its 
provisions,  the  beneficial  owner  of  the  land,  and  Howland,  in 
equity,  was  an  owner  of  the  trust  created  by  the  deed,  and  had  the 
contingent  remainder  of  the  property,  to  appoint,  by  sale,  its  dis- 
position. And  had  Cushman  asked  how  he  held,  or  what  his  title 
or  interest  was,  he  would  have  doubtless  been  fully  informed. 
And  we  are  of  the  opinion,  that  such  a  declaration  or  notice  was 
sufficient. 

The  proof  of  notice  of  the  existence  of  an  unrecorded  deed, 
must  be  made  in  the  same  manner,  and  its  measure  must  be  the 
same  as  that  which  estabhshes  a  fact  in  other  civil  cases.  This  we 
have  seen  is  the  principle  established  in  the  cases  of  Doyle  v.  2'eas, 
Itupert  V.  Mach  and  McConnell  v.  Read,  where  it  is  asserted  that 
any  circiunstance  which  is  calculated  to  put  a  prudent  man  on 
inquiry  is  sufficient.  The  ninth  instruction  given  for  defendant 
was  therefore  incorrect. 

The  defendant's  eleventh  instruction  was  not  properly  qualified 
by  pointing  out  which  deed  from  Green  to  Cushman  was  referred 
to,  Avhethcr  the  first  or  last.  If  it  was  apphed  to  the  first,  by  which 
no  title  passed,  it  was  wrong,  and  if  to  the  latter,  as  an  abstract 
proposition,  it  was  perhaps  correct  ;  but  as  it  was  given,  the  jury 
may  have  understood  it  as  referring  to  the  first  and  not  the  latter 
of  these  two  deeds.  But  we  cannot  see  why  it  should  have  been 
given,  even  if  modified,  as  the  deed  came  from  the  proper  custody, 
and  WHnS  received  by  Howland,  who  had,  as  Ave  have  seen,  such  an 
interest  as  would  authorize  him  to  receive  it  for  the  benefit  of  the 
grantees. 

There  are  no  other  errors  perceived  in  the  record,  of  which  the 
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plaintiff  has  a  right  to  complain.  But  for  these  errors,  committed 
by  the  court  below,  the  judgment  of  that  court  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


James  H.  Eames,  Appellant,  v.  Thomas  Hennessy,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

An  application  for  a  continuance,  on  account  of  the  absence  of  a  witness,  should 
not  only  show  diligence,  but  that  there  are  no  others  to  prove  the  same  facts, 
and  that  the  witness  may  be  in  attendance  at  another  term.  A  delay  of  sis 
months,  without  serving  process  on  a  witness,  is  a  want  of  diligence. 

An  officer  may  recover  for  his  reasonable  expenses,  in  keeping  property  levied  on, 
by  attachment  or  execution. 

This  declaration  in  assumpsit  states  that  Eames,  at  Chicago, 
made  his  draft  or  order,  in  wi-iting,  for  payment  of  money,  usually 
called  a  check,  on  a  banker,  directed  to  E.  H.  Huntington  &  Co.j 
requiring  them  to  pay  Hennessy  or  bearer,  $109.20  ;  that  on  same 
(\q.j  said  draft  was  presented  to  Huntington  &  Co.,  and  payment 
demanded  and  refused,  of  which  Eames  had  notice.  By  means 
whereof,  etc.  Common  counts  for  money  lent,  money  paid,  money 
had  and  received,  account  stated,  promises  to  pay,  and  breach. 

Pleas  filed,  and  affidavit  of  merits. 

1st  plea,  general  issue. 

2nd  plea,  that  the  check  was  given  without  awj  good  or  valuable 
consideration,  in  this :  that  the  same  was  for  certain  fees  which 
Hennessy,  as  a  constable  in  and  for  said  county,  claimed  he  had  a 
right  to  charge  Eames,  but  which,  in  fact,  he  had  no  right  to 
charge  ;  and  the  same  was  illegal,  and  without  warrant  of  law  ; 
cojicluding  with  the  verification. 

3rd  plea,  that  at  the  time  when,  etc.,  Hennessy  Avas  a  constable, 
and  as  such,  set  up  and  claimed  certain  fees  to  be  due  him  from  de- 
fendant, in  virtue  of  his  office,  and  for  services  by  liim  rendered 
in  the  course  of  his  office,  and  that  the  sole  and  cnly  consideration 
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for  which  the  check  was  given,  was  in  payment  of  the  fees  so 
claimed  by  him.  That  the  fees  were  illegal,  and  the  services  for 
which  they  were  charged  had  not  in  fact  been  rendered  by  Hen- 
nessy, and  so  the  consideration  for  the  check  had  wholly  failed  ; 
verification,  etc. 

4th  plea,  as  to  $100  of  said  check,  same  as  last  plea  ;  and  as  to 
balance,  payment ;  verification  etc. 

Similiter  added,  and  replications  filed. 

To  2nd  plea,  that  the  check  was  not  given  for  fees  which  were 
illegal,  and  charged  without  warrant  of  law,  in  manner  and  form, 
etc.,  and  concludes  to  the  country. 

To  3rd  plea,  that  the  consideration  had  not  failed  in  manner  and 
form,  etc.,  and  concludes  to  the  country,  etc. 

To  4th  plea,  that  the  consideration  of  the  check  had  not  failed 
to  $100,  nor  had  Eames  paid  the  balance,  and  concludes  to  the 
country. 

Motion  for  continuance  overruled.  The  cause  was  tried  by  court. 
Judgment  at  November  special  term,  for  Hennessy,  for  $127.72. 

The  errors  assigned  are :  The  refusal  of  the  continuance  ;  the 
finding  the  issues  for  appellee  ;  the  refusing  motion  for  new  trial ; 
and  the  rendition  of  judgment  for  appellee. 

W.  T.  Burgess,  for  Appellant. 

SoATES;  McAllister  &  Jewett,  for  Appellee. 

Walker,  J.  This  was  an  action  of  assumpsit  instituted  by  Hen- 
nessy against  Eames  to  the  June  term,  1857,  of  the  Cook  County 
Com-t  of  Common  Picas,  on  a  draft  or  order  from  Eames  in  favor  of 
Hennessy,  drawn  on  Huntington  &  Co.,  for  $109.20.  The  decla- 
ration contained  a  special  count  on  the  draft  and  also  the  common 
counts.  It  was  averred  in  the  special  counts  that  the  draft  wtis 
drawn,  presented  and  protested,  by  the  drawers.  The  defendant 
below  filed  the  general  issue,  a  plea  of  no  consideration,  a  plea  of 
failure  of  consideration,  and  a  plea  of  part  fiiilure  of  consideration. 
At  the  Octol)er  term,  1857,  the  defendant  filed  an  affida\'it  and  en- 
tered a  motion  for  a  continuance  on  account  of  the  absence  of  James 
Jones,  one  of  his  witnesses.  The  com-t  overruled  the  motion,  and 
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the  cause  was  tried  bj  the  court,  by  consent,  without  the  interven- 
tion of  a  jury.  And  the  court,  on  the  evidence,  found  for  the 
plaintiff  below,  and  rendered  a  judgment  against  defendant  below 
for  $127.72,  damages  and  costs  of  suit,  from  which  he  appeals  to 
this  court. 

The  first  question  presented  for  om*  consideration  in  this  case,  is, 
whether  the  court  below  erred  in  overruling  the  motion  for  a  con- 
tinuance. The  affidavit  states  that  defendant  expected  to  be  able 
to  prove  on  the  trial  by  James  Jones,  that  in  November,  1854,  the 
plaintiff  claimed  to  hold  the  schooner  Baltic  under  a  writ  of  attach- 
ment issued  by  a  justice  of  the  peace,  and  had  placed  the  same  in 
the  hands  of  said  Jones  ;  that  at  the  time  of  the  levy  the  said  Jones 
was  the  captain  of  said  schooner,  in  the  employment  of  the  owners  : 
that  Hennessy  had  not  paid  Jones  anythmg  therefor,  nor  offered  to 
do  so,  and  no  compensation  was  agreed  upon  by  them,  and  that 
Jones  made  no  claim  upon  Hennessy  for  taking  care  of  the  vessel. 
That  within  five  days  after  the  levy,  Jones  stripped  her  of  her  sails 
and  loose  rigging  and  towed  her  up  the  south  branch  of  the  Chi- 
cago river,  where  she  was  soon  after  frozen  in  and  remained  with- 
out any  person  in  the  actual  charge  of  her,  until  the  next  spring  ; 
and  that  this  suit  was  brought  on  a  check  given  for  fees  claimed  by 
Hennessy  as  a  constable,  to  be  due  to  him  for  taking  care  of  the 
vessel.  He  then  claimed  that  there  was  due  to  him  about  seventy 
dollars  for  fees,  which  defendant  refuses  to  pay.  The  defendant, 
for  the  purpose  of  collecting  these  fees,  undertook  to  sell  the  ves- 
sel, to  prevent  which,  defendant  gave  the  check  for  the  amount 
claimed,  and  the  only  consideration  thereof  was  the  fees  claimed 
in  the  attachment  suit,  the  defendant  having  previously  paid  the 
judgment  and  costs  in  the  attachment  suit,  except  the  fees  claimed 
by  plaintiff.  That  Jones,  when  the  afiidavit  was  made,  was  captain 
of  the  Experiment,  a  vessel  plying  between  Chicago  and  Kalama- 
zoo, and  was  expected  to  return  in  a  week  or  ten  days,  that  she 
had  left  Chicago  the  week  previous,  and  that  affiant  had  seen  the 
captain  shortly  before  he  left  port  and  informed  him  that  he  was 
wanted  as  a  witness  in  the  case.  That  he  refused  to  remain,  and 
left  before  he  could  get  a  subpoena  and  have  him  served.  That  the 
witness  resided  in  Chicago,  and  the  ajDplication  was  not  made  for 
delay,  but  that  justice  might  be  done. 
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This  affidavit  shows  but  little  effort  to  procure  the  atteuelance  of 
this  witness.  Service  was  had  on  the  defendant  on  the  14th  day  of 
A  pril,  and  this  trial  was  not  had  until  the  9th  day  of  October  fol- 
lowing, and  during  all  that  time,  and  until  a  week  previous  to  the 
trial,  no  efforts  of  any  kind  are  shown  to  have  been  made  to  pro- 
cure his  attendance,  no  subpoena  was  issued,  nor  does  he  sliow  that 
the  issuing  of  a  subpoena  would  have  been  unavailing.  Can  this  he 
held,  to  be  reasonable  diligence  ?  While  courts  must  necessarily 
exercise  a  large  discretion  in  allowing  continuances,  they  must  be 
satisfied  that  the  party  has  made  reasonable  efforts  to  procure  the 
attendance  of  the  absent  witness.  In  detennining  that  question  it 
will  be  necessary  for  the  judge  to  consider  all  the  circumstances^ 
the  time  which  has  intervened  after  the  service  of  process,  whether 
it  be  a  first,  second  or  third  application.  On  a  first  application 
soon  after  the  service  of  the  process,  a  less  degree  of  effort  should 
satisfy  the  court,  than  when  a  longer  time  has  elapsed,  and  so  of  a 
second  or  a  subsequent  application  by  the  same  party.  In  this  case 
we  think  proper  diligence  is  not  shown,  as  near  six  months  had 
transpired  after  service  and  before  the  application  was  made,  and 
no  subpoena  was  during  all  that  time  issued,  for  the  witness  resid- 
ing in  the  same  city,  and  no  reason  given  why  such  process  would 
not  have  been  availing. 

This  affiant  fails  to  state  that  this  is  the  only  witness  by  whom 
the  same  facts  can  be  proved.  Nor  does  it  state  that  there  will  be 
a  contrariety  of  evidence  on  the  question.  For  aught  appearing, 
the  appellant  may  have  had  numerous  witnesses  present  by  whom 
he  could  have  proved  the  same  facts,  just  as  satisfactorily  as  by  the 
absent  Avitncss.  And  if  so,  the  evidence  was  not  material,  unless 
there  were  other  witnesses  to  contradict  his  evidence  on  that  pointy 
and  having  fiiiled  to  state  these  facts,  the  presumption  is  that  he 
had  other  witnesses  to  prove  all  that  he  could  have  proved  by 
Jones,  and  that  his  evidence  w:is  not  needed  on  the  trial.  In  this 
the  affidavit  is,  we  think,  insufficient. 

Again,  this  affidavit  Avholly  fails  to  state  that,  he  expected  to  be 
able  to  procure  the  attendance  of  the  witness,  or  his  evidence  by 
the  next  term  of  the  court.  In  this  respect  the  affidavit  w^as  also 
insufficient,  its  a  continuance  would  be  useless  unless  the  absent 
evidence  M-cre  produced.  And  there  can  be  no  presumption  that 
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the  witness  will  give  his  voluntary  attendance,  and  the  applicant 
for  a  continuance  must  know  whether  he  has  a  reasonable  prospect 
of  procuring  the  evidence.  In  this  respect  this  affidavit  was  insuf 
ficient.  We  are  therefore  of  the  opinion  that  the  court  below  did 
not  err  in  overruling  this  motion  for  a  continuance. 

It  was  insisted  that  a  constable  has  no  rig^ht  to  charge  for  ex- 
penses  in  taking  care  of  property  levied  under  execution  or  attach- 
ment. To  make  a  levy  he  has  to  take  the  property  into  his  pos- 
session, and  the  law  holds  him  responsible  for  its  preservation.  It 
would  be  strange  if  the  law  imposed  a  duty  on  an  officer  involving 
expense  and  outlay,  and  then  denied  him  compensation  to  reimburse 
bis  outlays.  His  duty  to  levy,  keep  and  preserve  the  property,  is 
imperative,  and  he  has  no  option  in  the  matter.  The  defendant  in 
execution  or  attachment  has  the  right  to  release  the  property  from 
the  custody  of  the  officer,  by  giving  bond  and  securit}^  for  the  re- 
turn of  the  property  to  the  officer,  and  when  he  fails  to  so  release 
the  property  from  the  levy,  he  impliedly  constitutes  the  officer  his 
bailee,  and  he,  as  such,  has  a  right  to  look  to  the  defendant  for 
reasonable  compensation  for  such  services,  and  has  a  lien  on  the 
property  for  his  charges,  for  which  he  may  retain  it  till  they  are 
paid,  or  until  the  property  shall  be  sold  under  the  execution,  when 
he  may  retain  his  charges  out  of  the  proceeds  of  the  sale.  The  law 
having  imposed  the  duty  on  the  officer,  it  must  have  intended  he 
should  receive  a  compensation  for  its  performance.  When  the 
defendant  fails  or  refuses  to  release  the  property  from  the  levy,  he 
has  no  right  to  complain  if  he  has  to  satisfy  the  expense  of  keeping 
the  property.  It  would  be  highly  unjust  to  require  the  officer  to 
make  the  levy  and  incur  this  expense  or  be  liable  to  an  action  for  a 
false  return,  when  he  was  not  to  be  refunded  his  actual  expenditures. 
The  check  on  which  this  suit  was  instituted  was  given  on  settle- 
ment for  a  claim  for  expenses  incurred  in  keeping  this  vessel,  and 
they  constituted  a  sufficient  consideration  to  support  the  promise  to 
pay.  The  question  of  whether  such  charges  may  be  taxed  and  col- 
lected by  fee-bill,  after  this  satisfaction  of  the  judgment  in  the 
original  suit,  is  not  presented  by  tliis  record,  and  is  not,  therefore 
considered.  This  charge  must  no  doubt  be  a  reasonable  one,  hav- 
ing regard  to  the  care,  expense,  trouble  and  responsibility  which 
has  been  actually  incurred  by  the  officer  in  takmg  care  of  the  prop- 
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ci'ty  attached.  Whether  the  charge  made  in  this  case,  or,  whether 
the  check  was  given  under  such  circumstances  of  constraint  as  to 
authorize  an  inquiry  into  its  consideration,  it  is  not  necessary  now 
to  say.  We  thhik  the  court  properly  overruled  the  motion  for  a 
continuance,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  S.  Moss  et  al,  Appellants,  v.  John  M:  Johnson 

Appellee. 

APPEAL  FROM  TAZEWELL. 

A  party  asking  a  change  of  venue,  should  give  notice  of  his  intention  at  the  earliest 

period.     If  the  cause  for  the  change  is  kno^vn  in  vacation,  notice  should  be 

given  and  the  application  should  be  made  at  chambers. 
The  averments  and  proof  should  correspond. 
A  person  who  obtrudes  himself  upon  a  locomotive  or  cars,  cannot  recover,  if  he 

sustains  injury. 
A  person  who  has  a  contract  with  parties  ninning  a  road,  as  an  employee,  goin^ 

upon  a  railway  train,  wdth  full  knowledge  of  the  condition  of  the  road,  and  its 

management,  cannot  recover  for  injuries  he  may  sustain. 

This  suit  was  commenced  in  Peoria  county,  and  removed  by 
change  of  venue  to  Tazewell  county,  where  it  was  tried  by  jury  at 
the  April  term,  1858,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff  for  $4,000. 

The  declaration  contained  two  counts. 

The  first  count  states,  in  substance,  that  the  defendants  were 
lessees  and  proprietors  of  the  Peoria  and  Oquawka  Railroad,  and 
cars  used  f  hereon  for  carrying  passengers  for  hire,  from  Peoria  to 
Edwards  Station.  That  on  the  19th  November,  1856,  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendants,  became  a  pas- 
senger on  said  road,  to  be  safely  carried  from  Peoria  to  Edwards 
Station,  for  a  certain  fee  or  reward  ;  that  defendants  received  the 
plaintiff  as  such  passenger  ;  that  it  was  defendants'  duty  to  see 
that  plaintili'  Avas  carried  on  his  journey  in  safety,  which  they  did 
not  do ;  by  reason  whereof,  the  cars  ran  off  the  track,  and  the 
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plaintiff's  legs  were  broken,  and  he  was  otherwise  seriously  injureil 
and  damaged,  and  was  jjrevented  from  attending  to  business,  and 
compelled  to  expend  large  sums  of  money  in  curing  his  wounds,  etc. 

The  second  count  is  substantially  the  same  as  the  first,  with  this 
additional  averment.  "  That  the  defendants,  not  reo-ardiuo-  their 
duty  in  that  behalf,  so  carelessly,  negligently,  unsldllfully  and  im- 
properly managed  and  conducted  said  cars,  that,  whilst  said  cars 
were  proceeding  on  said  railroad,  (witlr  the  plaintiff  as  a  passenger,) 
the  said  cars,  by  and  through  the  carelessness,  neghgence  and  im- 
proper conduct  of  the  said  defendants  and  their  servants,  ran  off 
the  track,"  etc.,  whereby  the  plaintiff  was  injured,  as  stated  in  first 
count. 

The  defendants  pleaded : 

1st.  The  general  issue — not  guilty  ;  upon  which  plauitiff  took 
issue  to  the  country. 

2ud.  That  the  causes  of  action  in  the  two  counts  are  the  same. 
That  at  the  time  when,  etc.,  the  plaintiff  was  one  of  the  servants  of 
the  defendants,  engaged  as  a  carpenter  and  bridge  builder,  aiding 
as  such,  in  the  construction  of  said  road ;  and  that  without  any 
request  or  invitation  of  the  defendants,  and  without  paying  or  as- 
suming to  pay  any  fare,  had  got  voluntarily  upon  the  freight  and 
construction  train  of  the  defendants,  to  ride  from  Peoria  to  the 
place  where  he  was  engaged  in  work  on  said  road  for  defendants. 
That  while  he  was  so  proceeding  on  said  tram,  without  any  gross 
fraud  or  negligence  on  the  part  of  the  defendants,  the  plaintiff  re- 
ceived the  injuries  complained  of  in  the  declaration. 

To  this  plea  the  plaintiff'  demurred  specially,  assigning  for  causes  : 

1.  That  it  amounts  only  to  the  general  issue. 

2.  That  it  is  double,  and  attempts  to  set  up  two  defenses  in  the 
same  plea. 

3.  It  neither  confesses  nor  avoids  the  cause  of  action  set  forth, 
nor  denies  it. 

The  court  sustained  the  demurrer  to  the  plea.  The  defendants' 
counsel  abided  by  the  demurrer. 

Pri(n-  to  this  time,  to  wit :  on  the  7th  of  April,  A.  D.  1858,  and 
after  the  venue  m  the  cause  had  been  changed  to  Tazewell  couut}^ 
and  at  the  April  term  of  said  court,  the  defendants  gave  notice 
that  they  would  apply  for  a  change  of  venue  in  the  cause,  on  ac- 
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count  of  the  prejudice  of  the  inhabitants  of  the  county  of  Tazewell, 
and  filed  their  petition,  which  states  as  follows  : 

•'  The  petition  of  the  undersigned,  defendants  in  this  suit,  respect- 
fully represents  that  the  inhabitants  of  the  county  of  Tazewell,  in 
which  this  suit  is  pending,  are  prejudiced  against  the  defendants, 
so  that  they  fear  that  they  will  not  receive  a  fair  trial  in  the  Cir- 
cuit Court  of  Tazewell  county  aforesaid,  in  which  said  suit  is  pend- 
iuo-,  for  the  reason  aforesaid  ;  and  that  the  said  defendants  did  not 
ascertain  the  existence  of  such  prejudice,  until  within  the  last  ten 
days  ;  and  that  the  cause  of  the  prejudice  aforesaid,  did  not  come 
to  the  knowledge  of  the  petitioners  aforesaid,  until  ^vithin  the  last 
ten  days.  Petitioners  therefore  pray  for  a  change  of  venue  in  this 
cause,  pursuant  to  the  statute  in  such  cases  made  and  provided. 

WM.  S.  MOSS, 
WM.  KELLOGG, 
CHARLES  S.  CLARK, 
HERVEY  LIGHTNER, 
RICHARD  GREGG." 

The  petition  was  sworn  to  by  Wm.  Kellogg,  who  states,  also, 
that  the  application  is  made  by  the  consent  of  all  the  defendants. 

The  court  overruled  the  motion  for  a  change  of  venue,  and  the 
defendants  filed  their  bill  of  exceptions,  setting  out  the  notice  of 
application,  etc.,  which  was  signed  by  the  judge. 

The  cause  proceeded  to  trial  at  April  term,  A.  D.  1858. 

James  I).  Barr  stated  for  plaintifl'  as  follows  : 

My  occupation  is  that  of  a  carpenter  ;  I  was,  in  1855,  foreman 
of  the  carpenters  employed  on  the  Peoria  and  Oquawka  Railroad  ; 
the  plaintilf  was  also  at  the  same  time  employed  as  a  carpenter  on 
said  I'oad,  and  was  working  under  me,  and  had  been  so  worldng  for 
the  company  for  a  month  or  two.  At  the  time  he  received  his  in- 
jury, he  was  going  out  on  the  freight  and  construction  train  to  his 
work  on  a  water  tank,  being  a  hand  employed  on  said  road  as  a 
carpenter.  I  have  no  recollection  that  I  directed  or  requested 
plaintiff  to  go  out  on  the  cars  that  morning;  I  and  several  hands 
were  going  out  to  work  on  the  road  ;  it  was  usual  for  thcni  to  ride 
out  on  tJic  train  ;  there  was  a  box  car  attached  to  the  train,  which 
had  been  fitted  up  with  scats  to  convey  the  hands  and  passengers 
who  wished  to  travel  on  the  route  of  the  road,  in  Avliich  plaintiff 
iviL&  at  the  time  of  the  accident ;    this  box  car  wils  placed  in  fron"* 
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of  the  other  cars,  and  behind  the  engine  and  next  to  the  tender  ; 
two  other  cars  immediately  in  rear  of  the  box  car  were  loaded  with 
iron  for  the  road,  and  the  other  still  behind  them  with  ties  ;  this 
was  not  the  usual  manner  of  making  up  a  train,  and  in  my  judg- 
ment was  improper  ;  the  box  or  passenger  car  ought  to  have  been 
placed  behind  the  others. 

There  were  forty  or  fifty  jDcrsons  in  the  box  car,  principally 
hands  of  the  defendants,  going  to  thek  work.  E.  D.  Palmer  was 
engineer,  and  Smith  Frye,  conductor,  on  the  train.  There  were 
two  or  three  j)assengers  who  paid  fare  in  this  box  or  passenger  car. 

The  accident  happened  about  five  miles  from  Peoria,  at  a  curve 
in  the  road  ;  it  was  a  slight  curve  ;  the  car  ran  oti'  the  track  about 
one  hundi'ed  feet  before  we  reached  the  trestle  work,  and  as  soon  as 
that  was  reached  it  was  broken  down,  and  the  car  in  which  the  plain- 
tift*  and  other  hands  and  passengers  were,  was  overturned,  and  fell 
down  ofl*  the  trestle  work  some  fifteen  or  twenty  feet.  The  plain 
tiJff's  leg  was  broken,  and  his  shoulder  dislocated  ;  several  other 
persons  were  mjured,  and  a  brakeman  was  killed.  Johnson  was 
taken  into  a  car  and  taken  back  to  Peoria.  The  engine  did  not  run 
off  the  track  ;  some  of  the  wheels  of  the  tender  did  ;  we  were  run- 
ning eight  or  ten  miles  an  hour ;  the  plaintiff  had  nothing  to  do 
^\ath  the  running  of  the  cars.  On  the  embankment,  before  reach- 
ing the  trestle  work,  there  were  no  chairs  to  hold  the  rails  ;  they 
were  only  secured  by  spikes. 

At  the  speed  we  were  running,  I  thinly  the  spikes  were  sufficient ; 
some  roads  use  larger  ones  ;  the  spikes  had  been  put  in  at  every 
place  where  they  ought  to  have  been.  The  plaintiff  was  a  hand 
employed  in  the  construction  of  the  road  ;  he  was  not  requested  by 
defendants  or  any  other  person  to  ride  out  on  the  cars.  The  road 
was  unfinished  and  in  process  of  construction.  The  plaintiff  had 
been  over  this  portion  of  the  road  before  ;  the  cars  had  been  run- 
ning over  the  road  for  more  than  a  3'ear  previous  to  the  accident, 
and  none  had  previously  occurred.  The  plaintiff  might,  if  he  had 
chosen,  have  got  on  the  hind  car,  instead  of  into  the  box  or  passen- 
ger car ;  I  think  he  was  not  as  good  a  judge  as  mj'self  as  to  the 
jnanner  in  which  a  train  ought  to  be  made  up.  There  was  in  my 
judgment  no  carelessness  or  negligence  in  the  conducting  or  run- 
ning the  train ;    and  this  portion  of  the  road  where  the  accident 
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occurred  had  been  coustructed  by  the  Peoria  and  Oquawka  Rail- 
I'oad  Company  before  the  defendants  came  into  possession  of  the 
road.  The  defendants  bad  been  operating  and  constructing  the 
road  since  April  previous  to  the  accident. 

The  witness  further  stated,  that  in  his  opinion,  the  accident  oc- 
curred by  reason  of  a  defect  in  the  friction  phite  of  the  car :  that 
it  was  too  tight  to  allow  the  car  to  turn  easily. 

jE'.  D.  Richardson  testified  : 

I  "s^as  a  passenger  in  the  car  at  the  time  when  the  accident  hap- 
pened ;  the  box  car  in  which  I  rode  was  next  to  the  tender,  and 
the  ears  loaded  with  iron  next  to  it  in  the  rear  ;  this  is  not  the 
usual  Avay  of  making  up  a  train  ;  the  passenger  car  was  thrown 
from  the  track  ;  the  locomotive  did  not  run  oiF ;  one  man  was  Idlled, 
and  Mr.  and  Mrs.  Lowe  were  injured  ;  Johnson,  the  plaintifi',  was 
also  injured  :  I  was  not  ;  I  went  back  to  see  how  the  accident  oc- 
curred, and  1  think  I  know.  There  were  no  chairs  where  the  acci- 
dent happened  ;  there  is  a  slight  curve  in  the  track  ;  it  had  the 
appearance  that  the  flange  of  the  wheels  had  struck  the  square  end 
of  the  rails  which  had  got  out  of  place,  not  coming  square  together 
at  the  ends,  thus  throwing  the  cars  off  the  track,  and  running  the 
same  against  the  trestle  work,  knocking  the  same  down  and  throw- 
ing the  cars  off  the  track  ;  the  track  had  been  in  that  way  for  sev- 
eral days  ;  the  man  that  was  killed  had  thrown  off'  a  stick  of  wood 
at  the  place  a  day  or  two  before,  to  show  the  superintendent  that 
the  road  was  out  of  order  there  ;  I  think  the  cause  of  the  accident 
was  the  misjoinder  of  the  rails. 

There  was  no  mismanagement  in  the  running  or  conducting  of 
the  train  ;    it  was  not  running  on  that  da}^  as  fast  as  usual. 

W.  G.  WJieaton,  called  by  the  plaintiff,  testified  : 

That  he  is  an  engineer  by  occupation  ;  has  been  so  for  nine  or 
ten  years  ;  the  proper  manner  for  making  up  a  freight  and  passen- 
ger train  is,  to  put  the  passenger  car  behind,  in  order  to  insure 
safety.  I  should  not  think  it  was  proper  to  put  passenger  cars 
before  heavy  loaded  freight  trains  and  cars.  I  never  considered  a 
i-oad  finished  without  chairs  ;  but  with  proper  attention  they  might 
be  safe.  They  would  be  less  safe  on  a  curve,  and  less  safe  with  a 
half-inch  spike.  This  road  was  in  process  of  construction  at  the 
lime  of  the  accident ;  but  I  do  not  know  the  condition  of  the  road 
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at  this  i^articular  place.  All  the  roads  with  which  I  am  acquainted 
except  this,  use  a  large  spike,  which  is  a  five-eighth  inch  spike, 
which  makes  the  road  safer. 

Edward  Palmer,  called  by  the  defendants,  testified,  that  he  was 
engineer,  and  was  running  the  engine  in  the  train  at  the  time  the 
accident  occurred  ;  the  train  was  ruunino-  at  the  rate  of  eight  or 
ten  miles  per  hom- ;  I  had  been  employed  on  the  road  from  two 
and  a  half  to  three  years  ;  I  was  employed  first  by  the  Peoria  and 
Oquawka  Railroad  Company  ;  I  think  this  portion  of  the  road 
was  constructed  by  the  Peoria  and  Oquawka  Railroad  Company 
before  the  defendants  had  charge  of  the  road ;  I  had  run  over  the 
road  for  a  year  or  more  previous  to  the  accident  to  the  plaintiff. 
I  know  the  plaintiff ;  he  was  a  hand  employed  on  the  road  ;  he 
was  not  a  passenger  on  the  day  of  the  accident,  for  fare  ;  he  got 
on  the  train  to  ride  to  his  work  with  the  rest  of  the  hands  ;  think 
the  train  was  carefully  and  prudently  managed  and  conducted  on 
that  day. 

The  court,  at  the  request  of  the  plaintifli*,  gave  the  following  in- 
structions : 

1st.  If  the  jury  believe,  from  the  evidence,  that  the  accident  to 
the  plaintifi'  was  caused  by  the  negligence  and  cai-elessness  of  the 
defendants  in  running  their  cars,  the  plaintiff  is  entitled  to  recover. 

2nd.  If  the  jury  believe,  from  the  evidence,  that  the  road  was 
unsafe,  and  that  the  accident  happened  in  consequence  of  the  road 
being  unsafe,  or  in  consequence  of  the  cars  being  out  of  order,  the 
plaintifiT  is  entitled  to  recover. 

3rd.  If  the  defendants  undertook  to  carry  the  plaintiff  in  their 
cars,  they  were  bound  to  use  proper  care,  skill  and  prudence,  in 
carrying  him  ;  and  if  the  accident  happened  in  consequence  of  a 
want  of  such  care,  skill  and  prudence,  then  the  plamtiff  is  entitled 
to  recover. 

4th.  That  whether  the  plaintifi"  was  or  was  not  in  the  employ- 
ment of  the  company,  unless  he  had  some  control  over  the  train  or 
road,  they  were  bound,  if  they  undertook  to  transport  him  on  the 
cars,  to  have  a  safe  road,  well  built,  of  sufficient  material,  and  to 
use  ordinary  care,  sldll  and  diligence,  in  transporting  him  ;  and  if 
they  have  failed  in  either  of  these  particulars,  the  plaintiff  is  enti- 
tled to  recover. 
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5th.  The  defendants  were  bound  to  know  whether  their  road  and 
machinery  were  safe  and  in  proper  condition,  and  if  they  were  not 
safe  and  in  proper  condition,  and  the  accident  was  occasioned  by 
reason  of  the  road  or  machinery  not  being  safe  and  in  proper  con- 
dition, the  plaintiff  is  entitled  to  recover. 

Gth.  It  makes  no  diiierence  whether  the  plaintiff  paid  any  fare 
or  not,  if  he  was  lawfully  on  the  train.  It  was  the  duty  of  the 
defendants  to  use  all  reasonable  care  and  prudence  to  insure  his 
safet}^ 

7th.  In  assessing  damages,  the  jury  can  find  such  an  amount  as 
will  fully  compensate  him  for  his  sufferings  and  the  injuries  he  has 
sustained. 

The  defendants  requested  the  court  to  instruct  the  jury, 

That  a  master  who  employs  several  servants,  who  are  engaged 
in  different  branches  of  the  same  business,  is  not  liable  for  the  neg- 
ligence 01  carelessness  of  one,  through  which  another  sustains  an 
injury. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was  a 
carpenter  employed  by  the  defendants  in  the  construction  of  the 
Peoria  and  Oquawka  Railroad  ;  that  he  had,  without  any  special 
re(|uest  from  the  defendants,  been  in  the  habit  of  riding  into  Peoria 
at  niirht,  and  back  to  his  work  in  the  mornino-  free  of  charge  or 
expense,  and  that  if  he  had  on  the  day  of  the  alleged  injury  got 
voluntarily  on  to  the  construction  train,  to  go  to  his  work,  without 
the  request  of  the  defendants,  and  without  the  payment  of  fare, 
the  defendants  are  not  liable,  although  the  injury  may  have  oc- 
curred through  tlie  carelessness  of  then*  servants. 

That  if  the  jury  believe,  from  the  evidence,  that  at  the  time  the 
injury  Avas  received  by  him,  he  was  a  hand  employed  by  the  de- 
fendants upon  the  road  as  a  carpenter,  aiding  in  the  construction 
of  the  same,  and  that  he  got  voluntarily  upon  the  cars  without 
paying  any  fare,  or  assuming  to  pay  any,  without  any  request  from 
the  defendants,  and  that  the  accident  occurred  without  the  gross 
fault  or  negligence  of  the  defendants,  they  will  find  for  the  defend' 
ants. 

If  the  jur}'^  believe,  from  the  evidence,  that  the  plaintiff's  injury 
was  occasioned  by  reason  of  any  defect  in  the  construction  of  the 
railroad,  or  any  defect  in  the  same,  they  will  find  for  the  defeudant6. 
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That  unless  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants were  guilty  of  gross  negligence  in  conducting  and  running  the 
train  of  cars  at  the  time  this  accident  happened,  they  will  find  for 
the  defendants. 

All  which  instructions  the  court  refused  to  give,  and  the  defend- 
ants excepted. 
■  Defendants  moved  for  a  new  trial  for  the  following  reasons  : 

1st.  The  verdict  is  against  law  and  evidence. 

2nd.  The  court  permitted  improper  evidence  to  be  given  to  the 
jury  by  the  plaintiff, 

3rd.  The  court  misdirected  the  jury  in  giving  the  instructions 
asked  by  the  plaintiff. 

4th.  The  court  refused  proper  instructions  asked  by  defendants. 

5th.  The  court  refused  proper  evidence  offered  to  the  jury  by 
the  defendants. 

The  motion  was  overruled,  and  judgment  entered  on  the  verdict, 
and  defendants  excepted. 

The  errors  assigned  are  : 

1st.  Admitting  the  plaintiff's  evidence,  which  was  objected  to  by 
defendants. 

2nd.  Giving  plaintiff's  instructions. 

3rd.  Refusing  instructions  asked  by  the  defendants. 

4th.  Overrulmg  defendants'  motion  for  a  new  trial. 

5th.  Rendermg  judgment  for  plaintiff  upon  the  verdict. 

6th.  Refusino;  chano;e  of  venue. 

N.  H.  Purple,  for  Appellants. 

H.  M.  Wead,  and  A.  L.  Davison,  for  Appellee. 

Breese,  J.  A  preliminary  question  is  raised  in  this  case,  grow- 
ing out  of  the  ruling  of  the  court,  on  the  motion  and  application 
of  the  plaintiffs  in  error  for  a  change  of  venue  in  the  cause,  on 
account  of  prejudice  of  the  minds  of  the  inhabitants  of  the  county 
in  which  the  suit  was  pending,  against  them. 

The  record  shows  that  the  action  originated  in  Peoria  county, 
and  the  venue  changed  to  Tazewell,  on  the  motion  and  affidavit 
of  the  jDlaintiff,  of  prejudice  in  the  judge  of  the  Peoria  Cii'cuit 
Com-t. 
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The  cause  being  removed  to  Tazewell,  the  defendants  made  their 
application  for  a  change  of  venue,  on  the  eighth  day  of  April, 
being  the  third  day  of  the  term,  having  given  the  notice  on  the 
seventh,  the  da}^  previous.  The  affidavits  stated  that  the  cause  of 
the  application,  was  only  known  to  them  within  ten  days,  without 
stating  where  they  obtained  the  knowledge.  As  such  applications 
can  be  made  in  vacation  as  well  as  in  term  time,  it  behooves  the 
party,  if  the  cause  is  ascertained  in  vacation,  to  give  the  notice  at 
once  to  the  opposite  party,  and  make  application  to  the  judge  at 
chambers  or  elsewhere,  wherever  he  may  be,  for  a  change  of  venue, 
and  thus  prevent  accumulation  of  costs  and  the  exercise  of  dili- 
gence by  the  opposite  party  to  be  prepared  for  trial,  which  is  always 
attended  with  expense.  We  know  too  well,  when  such  applications 
are  made  at  the  term,  they  are  made,  for  the  most  part,  for  a  sinis- 
ter purpose,  and  it  should  be  the  endeavor  of  the  courts  to  frus- 
trate their  accomplishment.  The  plaintiffs  in  error  by  their  own 
showing,  did  know  of  the  cause,  as  we  infer  from  the  language  of 
the  aflidavit,  some  days  before  the  sitting  of  the  court.  They  were 
negligent  in  not  giving  the  earliest  and  speediest  notice  of  their 
intended  application,  and  the  court  did  not  err  in  refusing  the 
motion. 

The  merits  of  the  case  are,  however,  with  the  plaintifls  in  error. 

It  is  a  rule  in  pleading,  subject  to  no  exception,  that  a  party 
must  recover,  if  at  all,  on,  and  according  to,  the  case  he  has  made 
for  himself  in  his  declaration.  Pie  is  not  permitted  to  make  one 
ease  by  his  allegations,  and  recover  on  a  different  case  made  by  the 
proof. 

There  are  two  counts  in  the  declaration. 

The  first  count  states  in  substance,  that  the  defendants  were 
lessees  and  proprietors  of  the  Peoria  and  Oquawka  Railroad,  and 
cars  used  thereon  for  carry hig  passengers  for  hire,  from  Peoria  to 
Edwards  Station.  That  on  the  19th  November,  185G,  the  pluin- 
tiir,  at  the  special  instance  and  request  of  the  defendants,  becauio 
a  pa.ssengcr  on  said  road,  to  be  safely  carried  from  Peoria  to  Ed- 
wards Station  for  a  certain  fee  or  reward  :  That  defendants  received 
the  plaintiff  jis  such  passenger  :  That  it  was  defendants'  duty  to  see 
that  plaintiff  was  carried  on  his  journey  in  safety,  which  they  did 
not  do  ;  by  reason  whereof,  the  cars  ran  off  the  track,  and  the 
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plaintiff's  legs  were  broken,  and  he  was  otherwise  seriously  injured 
and  damaged,  and  was  prevented  from  attending  to  business,  and 
compelled  to  expend  large  sums  of  money  in  curing  his  wounds, 
etc. 

The  second  count  is  substantially  the  same  as  the  first,  with  this 
additional  averment,  "  That  the  defendants,  not  regarding  their  duty 
in  that  behalf,  so  carelessly,  negligently,  unskillfully  and  improperly 
managed  and  conduced  said  cars,  that,  Avhilst  said  cars  were  pro- 
ceeding on  said  railroad,  (with  the  plaintiff  as  a  passenger,)  the 
said  cars,  by  and  through  the  carelessness,  negligence,  and  improper 
conduct  of  the  said  defendants  and  their  servants,  ran  off  the 
track,"  etc.,  whereby  the  plaintiff  was  injured,  as  stated  in  first 
count. 

The  allegations  of  neither  count  are  proved.  In  the  first  place 
he  was  not  a  passenger,  nor  received  as  such,  nor  in  any  sense 
under  the  care  of  the  plaintiffs  in  error.  He  voluntarily  placed 
himself  on  a  car,  to  go  to  his  work  on  the  road,  and  not  at  the 
request  of  plaintiff,  in  dangerous  proximity  to  the  engine,  in  a  train 
with  the  heavy  burden  cars  loaded  Avith  iron  rails  and  wooden 
ties  behind  the  car  which  he  chose  to  get  into.  This  distinguishes 
the  case  from  that  of  Gillenwater  v.  Madison  and  Indiana  Railroad 
Co.,  5  Ind.  339,  and  also  from  the  case  of  Fitzpalrick  v.  Tlie  Ntv) 
Albany  and  Salem  Railroad  Company ,  7  Ind.  436.  His  position 
was  of  his  own  choosing,  without  any  request  by  the  plaintiffs,  or 
direction  by  them,  or  contract  by  them  of  any  kind,  to  carry  him 
to  and  from  his  work  on  the  road,  nothing  of  that  kind  being 
alleged  or  shown.  The  act  of  placing  himself  on  this  car  was  his 
own  voluntary  act,  and  in  the  absence  of  negligence  and  want  of 
care  on  the  part  of  the  plaintiffs,  such  as  is  alleged  in  the  declara- 
Lion,  he  is  not,  on  any  principle  of  law  we  know  of,  entitled  to 
recover. 

We  admit,  being  on  the  cars  with  the  plaintiffs'  consent,  the^ 
were  bound  to  use  due  diligence  to  carry  him  safely. 

The  allegation  in  the  first  count  is  that  they  did  not  use  due  and 
proper  care,  safely  and  securely  to  carry  and  convey  him,  and  in 
the  second  count,  it  is  alleged  that  the  cars  were  so  carelessly  man- 
aged and  conducted,  that  they  ran  off  the  track,  whereby  his  leg 
was  broken.    Now  as  to  the  proof.    His  own  witnesses,  Barr,  Rich- 
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ardson  and  "Wheaton,   prove  uothiiig  of  the  kind,  but  a  different 
case  altoo-ether. 

Ban-,  who  is  a  carpenter  also,  says,  in  my  judgment  there  was 
no  carelessness  or  negligence  in  the  conducting  or  running  the 
train,  and  in  his  opinion  the  accident  occurred  by  reason  of  a  dtjfcct 
in  the  friction  plate  of  the  car — it  was  too  tight  to  alloAv  the  car 
to  turn  easily.  Richardson  says  he  w^as  in  the  car  at  the  time  of 
the  accident^ — went  back  to  see  how  it  happened  and  thinlvs  ho 
knows — he  says  there  were  no  chau's  where  the  accident  happened, 
and  there  is  a  shght  curve  in  the  track  ;  the  appearance  was  that 
the  flange  of  the  wheels  had  struck  the  square  end  of  the  rails 
which  had  got  out  of  place  for  the  want  of  chau's — the  ends  not 
coming  square  together  ;  thinlis  the  cause  of  the  accident  was  this 
misjoinder  of  the  rails  ;  he  says  distinctly,  there  was  no  misman- 
a;reinent  in  runuino-  or  conductino-  the  train,  and  was  not  runnino; 
as  fast  as  usual  on  that  day.  Wheaton  says  he  is  an  engineer  by 
profession — meaning  doubtless,  an  engine  driver,  and  he  speaks 
only  as  to  the  proper  mode  of  making  up  trains  and  the  safety  and 
condition  of  the  road ;  thinks  it  might  be  safe  with  proper  attention 
without  chairs.  All  the  evidence  given  in  relation  to  the  manner 
of  making  up  the  train  and  to  the  condition  of  the  ro.ad,  Avas 
objected  to  by  the  plaintiffs,  but  admitted  by  the  court,  and  it  will 
be  seen  such  proof  makes  out  no  such  case  as  is  stated  in  the 
declaration.  All  the  witnesses  spealdug  to  the  facts  stated  in  the 
declaration,  ignore  them  all.  The  facts  proved,  not  being  those 
alleged  or  of  kin  to  them,  the  court  should  have  refused  the  instruc- 
tions given  for  the  defendant  in  error,  marked  two  and  five,  on  this 
•jranch  of  the  case,  and  should  have  given  the  fourth  instruction 
asked  by  the  plaintiifs  in  error. 

But  the  important  quqstion  behind  all  these,  is  as  to  the  liability 
at  uU  of  the  plaintiffs  in  error,  under  the  facts  alleged  in  the  decla- 
ration, if  |)roved. 

Wc  have  fully  examined  this  qttestion  in  another  case,  and  all  the 
authorities  to  which  reference  has  been  made  in  this  case.  III.  Cen- 
tral R.  It  Co.  V.  Cox,  21  111.  R.  20.  We  have  neither  time  nor 
inclination  to  go  over  the  ground  again. 

The  facts  in  this  case  abundantly  show  that  the  defendant  in  error 
was  in  a  condition  to  know  the  condition  of  the  road,  passing  over 
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it  as  he  did  daily,  in  carrying  out  liis  contract  with  the  conipan\-  :i>i 
one  of  its  employees,  and  he  must  be  presumed  to  have  contracted 
in  view  of  all  the  hazards  to  which  he  was  exposed,  by  an  insecui-o 
and  imperfect  road — making  up  trains  upon  it — as  well  as  the  neg- 
ligence of  his  co-emplo3^ees. 

The  cases  decided  in  Indiana,  5  Ind.  R.  339,  and  7  ib.  436,  as 
well  as  those  decided  by  the  Supreme  Court  of  Ohio,  3  Ohio  Slate 
R.  201,  and  20  Ohio  R.  415,  are  all  based  on  the  ruling  of  the 
Scotch  courts,  entirely  ignoring  the  English  decisions,  and  those  of 
most  of  the  courts  of  the  United  States.  The  Scotch  case  is  Dixon  v. 
Ranken,  1  Am.  Railway  Cases,  569.  The  case  in  17  Ben.  Monroe, 
587,  was  the  case  of  injury  to  a  slave.  The  court  there  say,  without 
(iuestioning  the  propriety  of  the  rule  in  111  Cent.  R.  R.  Co.  v.  Cox  : 
"  There  is  manifest  propriety  in  distinguishing  between  the  two 
classes  of  cases,  involving  free  persons  on  the  one  hand  and  slaves 
on  the  other,  and  in  applying  a  diiierent  rule  of  laAV  when  a  slave 
is  an  employee.  A  slave  may  not  with  impunity  remind  and  urge 
a  free  white  person,  who  is  a  co-employee,  to  a  discharge  of  his 
duties,  or  reprimand  him  for  his  carelessness  or  neglect ;  nor  may 
he,  with  impunity,  desert  his  post  at  discretion,  when  danger  is 
impending  ;  nor  quit  his  employment  on  account  of  the  unsldllful- 
uess,  bad  management,  inattention  or  neglect  of  others  of  the  crew. 
Whatever  may  be  the  danger,  by  reason  of  any  of  these  causes,  ho 
must  stand  to  his  post,  though  destruction  of  life  or  limb  may  be 
never  so  imminent.  He  is  fettered  by  the  stern  bonds  of  slavery — • 
necessity  is  upon  him,  and  he  must  hold  on  to  his  employment." 

The  defendant  in  error  was  his  own  master,  fettered  by  nothing 
but  considerations  of  his  own  interests,  and  they  prompted  him 
to  incur  the  hazards  which  have  been  so  injurious  to  him.  In  law, 
he  cannot  complain.  We  have  nothing  to  add  to  the  ciise  of  Cox, 
supra,  but  a  reference  to  two  additional  cases  fortifying  it.  The 
first  is  the  case  of  Tarrant  v.  Webb,  decided  at  the  Middlesex 
sittings  at  Trinity  term,  1857,  and  the  other  is  Hayes  v.  Smith  and 
Lee,  2  Williams'  Ver.  R.  59. 

On  this  branch  of  the  case,  the  Circuit  Court  should  have  refused 
the  other  instructions  given  for  the  defendant  in  error,  numbered 
one,  three,  four  and  six,  and  should  have  given  the  first  three  ii.- 
structions  asked  by  defendant. 
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It  may  be  well  to  observe  here,  that  the  special  plea  of  plaintiffs 
in  error  amounted  to  the  general  issue,  and  was  demurrable  for 
that  cause.  All  the  facts  stated  in  it,  could  be  given  in  evidence 
imder  the  general  issue,  and  that  is  the  proper  door  to  pass  them 
through. 

The  judgment  of  the  Court  below,  for  the  reasons  given,  is 
reversed. 

Judgment  reversed. 


George  Steele  et  al,  Appellants,  v.  Thomas  E.  Biggs,  et  al.y 

Appellees. 

APPEAL  FROM  COOK. 

Time  may  be  of  the  essence  of  a  contract,  and  whei-e  that  is  made  clearly  to  ap- 
pear, the  coui't  will  enforce  a  forfeiture,  unless  there  are  circumstances  which 
will  relieve  against  it. 

A  payment  of  a  considerable  part  of  the  purchase  money  will  not  excuse  the  pur- 
chaser for  non-performance. 

In  contracts  for  the  sale  of  land  to  A.  B.,  his  representatives  or  assigns,  a  covenant 
for  the  payment  of  money,  which  is  broken,  is  assignable  after  the  breach,  and 
may  run  with  the  land,  so  as  to  have  a  forfeiture  declared,  if  the  assignee  is  by 
the  contract  vested  with  the  option  of  so  doing. 

A  forfeiture  may  be  Y>i'oduced  by  a  reasonable  notice  of  the  intention  to  do  so,  if 
a  strict  performance  is  not  made. 

A  simple  inquiry,  as  to  whether  a  party  will  take  money,  is  not  a  tender.  The 
money  must  be  in  the  power  or  within  immediate  control  of  the  party  oflFer- 
ing  it. 

This  bill  charges  that  Orriugton  Lunt,  of  Chicago,  one  of  the 
defendants  hereinafter  named,  was,  on  and  before  the  10th  of 
March,  1853,  seized  of  certain  real  estate,  to  wit :  Lots  20,  21  and 
22,  in  block  62,  and  lots  1,  2  and  3,  in  block  63,  in  the  Illinois 
and  Michigan  Canal  Trustees'  subdivision  of  lots  and  blocks,  in  the 
W.  part  of  the  S.  W.  ^  of  sec.  9,  T.  39  N.,  of  R.  14  E.,  old  town 
of  Chicago. 

That  said  Lunt  entered  into  an  agreement  with  one  George 
McCuUough,  of  Cincinnati,  for  the  sale  thereof  to  him,  which 
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:agreement  was  reduced  to  writing,  and  signed  and  sealed  by  said 
Lunt  and  McCullough,  and  is  to  the  effect  as  follo^vs  :  Agreement 
made  10th  March,  1853,  between  Orrington  Lunt,  of  Chicago,  and 
George  McCullough,  of  Cincinnati,  Ohio  ;  that  said  Lunt,  at  the 
request  of  said  McCullough,  and  in  consideration  of  the  money  to 
be  paid,  and  the  covenants,  as  herein  expressed,  to  be  performed 
by  said  McCullough,  agrees  to  sell  to  said  McCullough  all  that 
certain  parcel  of  laud,  situate  in  Chicago,  described  as  follows,  to 
wit :  Lots  20,  21  and  22,  block  62,  and  lots  1,  2  and  3,  block  63, 
in  the  Illinois  and  Michigan  Canal  Trustees'  subdivision  of  lots  and 
bloclvs,  in  the  W.  part  of  the  S.  W.  |  of  sec.  9,  T.  39  N.,  of  R.  14 
E.,  in  old  town  of  Chicago.  Said  McCullough  agrees  to  pay  to  said 
Lunt  $10,000  as  follows,  viz.:  $2,500  at  date,  which  is  this  day 
paid ;  $2,500  on  March  10,  1854  ;  $2,500  on  March  10,  1855  ; 
and  $2,500  on  March  10,  1856  ;  for  which  three  last  payments 
said  McCullough  has  executed  his  notes  of  $2,500  each,  with  inter- 
est at  six  per  cent,  per  annum,  to  be  paid  at  Marine  Bank,  Chicago, 
and  also  that  he  will  in  due  season,  pay  all  taxes  and  assessments 
for  any  purpose  whatever,  upon  said  premises. 

And  said  Lunt  further  agrees  with  said  McCullough,  that  upon 
the  performance,  by  said  McCullough,  of  his  undertaldngs  in  this 
behalf,  and  of  the  payment  of  principal  and  interest  of  the  sums 
above  mentioned,  he,  said  Lunt,  will,  without  delay,  execute  and 
deliver,  in  person,  or  by  attorney,  a  good  and  sufficient  deed  or 
deeds  to  said  McCullough,  to  the  above  described  premises. 

It  is  mutually  covenanted  and  agreed  between  the  parties  hereto, 
that  in  case  default  is  made  in  any  of  the  payments  of  jDrincipal  or 
interest  at  the  times  above  specified,  for  payment  thereof,  and  for 
sixty  days  thereafter,  this  agreement,  and  the  provisions  thereof, 
shall  be  null  and  void,  at  the  option  of  said  Lunt,  his  representa- 
tives or  assigns,  and  all  the  payments  which  shall  then  have  been 
made  hereon,  or  in  pursuance  hereof,  absolutely  and  forever  for- 
feited to  said  Lunt,  or  at  the  election  of  said  Lunt,  his  representa- 
tives or  assigns,  the  covenants  and  liability  of  said  McCullough, 
shall  remain  obligatory  upon  said  McCullough,  and  may  be  en- 
forced, and  the  said  money,  with  the  interest,  be  collected  by  proper 
proceedings  at  law  or  equity,  from  said  McCullough,  his  executors, 
administrators  or  assigns. 
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It  is  further  mutually  covenanted  hy  the  parties,  that  in  case  of 
•  lofault  in  the  payments  aforesaid,  by  said  jMcCullough,  or  any 
part  thereof,  and  the  election  of  said  Lunt,  his  representatives 
or  assigns,  to  consider  the  contract  at  an  end,  and  prior  pay- 
ments forfeited,  the  said  McCuUoiigh,  his  heirs  representatives  or 
assigns,  who  may  have  possession,  or  the  right  of  possession 
of  said  premises  at  the  time,  shall  be  considered  the  tenant 
or  tenants  at  will  of  said  Lunt,  his  representatives  or  assigns,  on  a 
rent  equal  to  ten  per  cent,  per  annum,  on  the  whole  purchase  money 
above  specified,  payable  quarterly  from  day  of  default. 

And  after  such  default,  and  election  to  consider  the  contract  at 
an  end,  the  said  Lunt,  his  representatives  or  assigns,  shall  have  all 
the  powers  and  remedies  provided  by  law  or  equity,  to  collect  such 
rents,  or  to  remove  such  tenants,  the  same  as  if  the  relation  of  laud- 
lord  and  tenant,  hereby  declared,  were  created  by  an  original,  ab- 
solute lease,  for  that  sole  purpose,  on  a  specified  rent,  payable 
quarterly  on  a  tenure  at  will,  and  in  such  case,  such  tenant  or  ten- 
ants shall  pay  all  taxes  and  assessments  which  shall  be  laid  on  such 
premises  during  continuancy  of  such  tenancy,  and  shall  not  commit 
or  suffer  any  waste  or  damage  to  said  premises,  but  will  keep  and 
deliver  up,  on  termination  of  such  tenancy,  said  premises  in  as  good 
repair  (ordinary  wear  and  tear,  and  unavoidable  injury  by  the  ele- 
ments excepted)  as  when  such  tenancy  commenced. 

Bill  shows  that  said  agreement  was  acknowledged  by  said  Lunt 
and  McCullough  before  Henry  W.  Clark,  a  notary  public  for  Cook 
county,  and  a  certificate  of  acknowledgment  was  thereto  appended 
by  said  Clark,  and  said  agreement  was  delivered  to  said  McCul- 
lough, and  that  said  agreement  and  said  certificate  were  filed  for 
record  on  the  day  of  date  of  said  agreement,  in  recorder's  oflice  of 
said  count}'. 

That  said  McCullough  entered  upon  said  real  estate  under  said 
agreement  ;  that  lie  mdde  the  first  and  second  payments  thereon  ; 
that  he  paid  taxes  thereon  ;  that  on  the  IGtli  June,  1853,  said 
IMcCullouoh  entered  into  articles  of  aoreemcnt  with  Frederick 
liecker,  of  Chicago,  in  which,  for  a  price  therein  named,  he  agreed 
to  convey  to  said  Becker  the  north  twenty-five  feet  of  said  lots  one, 
*\vo  and  three,  in  block  sixty-three  ;  that  under  said  agreement  saitl 
Becker  innnediately  entered  upon  said  premises,  erected  a  store  and 
740 


APRIL  TERM,  1859.  G4(3 

Steele  et  al.  v.  Biggs  et  al. 

made  other  valuable  improvements  thereon,  and  said  McCullough 
occupied  the  remainder  of  said  estate,  until  the  transfer  of  said 
agreement  from  said  Lunt,  hereinafter  mentioned. 

That  on  the  17th  July,  said  McCullough  and  Calvarj^  Morris, 
composing  the  firm  of  McCullough,  Morris  &  Co.,  made  a  general 
assignment  of  all  their  property,  real  and  personal,  o-vvned  by  them 
as  partners,  to  complainant,  to  be  disposed  of  by  him,  for  the  bene- 
tit  of  creditors  of  said  concern. 

That  the  interest  in  said  real  estate,  nominally  vested  in  McCul- 
lough by  virtue  of  said  agreement,  was  really  owned  by  said  firm 
of  McCullough,  Morris  &  Co.,  and  that  by  said  assignment,  the 
equitable  interest  of  said  firm  to  said  real  estate,  passed  to  complain- 
ant, for  benefit  of  creditors  of  said  firm. 

That  said  McCullough  (the  said  firm  joining,  in  order  to  show 
their  assent)  did,  on  the  19th  day  of  August,  1854,  transfer  and 
assign  in  writing,  the  said  agreement,  and  all  title  to  said  real  es- 
tate, to  complainant  :  that  said  transfer  was  appended  to  said  agree- 
ment, was  acknowledged  and  recorded ;  and  by  virtue  of  said 
assignment  and  transfer,  all  the  rights  of  said  McCullough,  and  of 
said  firm,  to  said  real  estate,  vested  in  complainant. 

That  immediately  after  said  assignment,  said  real  estate  was  at- 
tached as  the  property  of  said  McCullough,  at  suit  of  certain  credit- 
ors of  the  firm  of  McCullough,  Morris  &  Co.,  and  that  for  the 
purpose  of  protecting  himself  from  the  attachment,  complainant 
employed  counsel  in  Chicago,  with  whom  he  left  all  the  papers 
relative  to  said  real  estate,  and  that  he  had  no  memoranda  inform- 
ing him  when  said  payments  became  due  on  said  agreement,  and 
relied  on  his  said  counsel  to  inform  him. 

That  at  the  time  of  said  assignment,  he  was  a  resident  of  Cincin- 
nati, Ohio,  and  is  at  present ;  that  he  was  always  ready  and  desir- 
ous to  make  the  payments  on  said  agreement,  and  that  he  left 
directions  with  his  said  counsel  to  inform  him  when  said  payments 
became  due;  in  time  for  him  to  meet  them. 

That  his  counsel  wrote  to  complainants'  agent,  at  Cincinnati, 
Januar}^  16,  1855,  requesting  said  agent  to  inform  him  of  the  pay- 
ment which  fell  due  in  the  spring  then  ensuing,  and  stating  the 
day  on  which  it  fell  due,  and  the  grace  reserved  thereon  ;  and  said 
counsel  afterwards,  and  from  time  to  time,  wrote  to  said  agent, 
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before  grace  expired,  requesting  immediate  attention  to  its  dis- 
charge. 

Tliat  said  agent,  either  through  mistake  or  inadvertence,  failed 
to  inform  complainant  of  said  letters,  or  contents  thereof ;  and 
complainant  did  not  know  that  said  payment  had  become  due,  imtil 
on  or  about  the  9th  May,  1855  ;  that  he  thereupon  telegraphed  to 
his  counsel  at  Chicago,  authorizing  him  to  draw  on  complainant  at 
sight  for  amount  of  said  payment  and  interest,  that  said  dispatch 
arrived  at  its  destination  on  said  9th  May,  after  bank  hours,  and 
that  on  the  morning  of  next  day,  said  counsel,  or  some  person  re- 
presenting the  interest  of  complainant,  called  on  said  Lunt,  and 
offered  to  pay  the  payment  then  due,  and  all  sums  of  money  then 
due  to  said  Lunt  on  said  agreement,  and  said  Lunt  absolutely  re- 
fused to  take  said  payment. 

That  said  counsel  immediately  wrote,  either  to  complainant  or 
his  agent  at  Cincinnati,  informing  him  of  Lunt's  refusal  to  receive 
the  payment,  and  requesting  him  to  tender  the  same  to  Lunt  in 
specie  ;  that  as  soon  as  his  business  would  permit,  complainant 
came  to  Chicago,  and  on  the  28th  of  May  (being  the  earliest  day 
possible)  called  on  said  Lunt,  and  tendered  to  him  the  sum  of 
$2,840,  in  current  coin  of  the  United  States  ;  that  said  Lunt  then 
informed  him  that  he  would  not  receive  said  moneys  ;  that  he,  said 
Lunt,  had  assigned  all  his  interest  to  George  Steele,  one  of  defend- 
ants hereinafter  named,  and  a  resident  of  Chicago  ;  that  he  then 
called  upon  said  Steele,  and  made  a  tender  of  same  money  tendered 
to  said  Lunt,  and  said  Steele  refused  to  receive  it  ;  he  then  called 
for  said  notes  at  said  Marine  Bank,  and  was  told  by  the  note  clerk 
that  they  were  not  there. 

That  on  the  said  9th  May,  1855,  after  bank  hours,  said  Lunt 
(his  wife  joining  him)  made  a  pretended  sale  and  transfer  of  all  his 
interest  in  said  agreement  and  in  said  notes  of  said  McCullouo;h 
(collateral  thereto)  to  said  George  Steele,  for  alleged  sum  of  $5,685, 
being  amount  then  remaining  unpaid  on  said  agreement  and  notes. 

That  at  the  time  of  said  transfer,  the  real  value  of  said  premises 
was  upwards  of  $20,000,  and  the  said  pretended  transfer  was  made 
witli  a  view  of  facilitating  a  forfeiture  of  said  agreement,  whereas 
the  said  Lunt  thereby  confirmed  it,  and  the  rights  of  complainant 
thereunder,  and  elected  to  waive  all  rights  resulting  from  the  lapsa 
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of  time,  and  said  Steele,  by  accepting  said  transfer,  assented  to 
terms  tliereof,  and  he  thereby  acquired  no  right  to  prevent  com- 
jjlainant  from  paying  the  consideration  money  as  it  fell  due,  and 
from  receivino-  deed  therefor. 

That  on  the  10th  March,  1856,  the  last  payment  became  due  on 
said  land,  and  complainant  on  said  day,  by  his  agent,  tendered  to 
said  Lunt  the  sum  of  $5,950  ;  that  said  Lunt  refused  to  receive 
said  money  ;  that  complainant,  by  his  agent,  then  tendered  the 
same  coin  to  said  Steele,  and  said  Steele  refused  to  receive  it,  and 
complainant  called  for  said  notes  at  said  Marine  Bank,  on  the  day 
grace  expired  on  last  of  said  notes,  and  was  told  that  neither  of 
said  notes  were  there. 

That  both  of  said  siuns  tendered  as  aforesaid  have  been  in  pos- 
session of  complainant  since  the  same  were  tendered,  subject  to 
order  of  said  defendants,  and  he  now  holds  same  subject  to  order 
of  court. 

That  on  occasion  of  la,st  mentioned  tender,  complainant  demanded 
a  deed  for  said  premises,  and  he  had  repeatedly  requested  said  Lunt 
to  perform  his  contract  as  contained  in  said  agreement. 

Prays  that  the  agreement  so  made  between  said  Lunt  and  said 
McCuUough,  and  assigned  by  said  McCullough  to  complainant, 
may  be  specifically  performed,  and  that  the  said  pi'etended  transfer 
of  said  agreement  by  said  Lunt  to  said  Steele  may  be  cancelled, 
and  that  said  Lunt  may  be  decreed  to  make  a  proper  and  sufficient 
deed  of  said  real  estate  to  complainant,  he  being  ready  and  wilhng, 
and  ottering  specifically  to  perform  the  said  agreement,  in  all  things, 
on  his  part. 

The  answer  of  George  Steele  admits  that  Lunt  was  seized,  etc., 
and  entered  into  an  agreement  with  McCullough,  as  in  said  bill  of 
complainant  is  set  forth. 

That  jMcCuliongh  made  the  first  and  second  payments  thereon 
to  Lunt. 

Denies  that  said  McCullough  entered  upon  land  and  paid  the 
tuxes  thereon. 

Does  not  know  whether  McCullough  and  Morris,  composing  the 
firm  of  McCullough,  Morris  &  Co.,  ever  made  any  assignment. 

Does  not  know  whether  the  interest  in  said  real  estate,  vested  in 
said  McCullough  by  said  agreement,  was  really  owned  by  said  firn 
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of  McCulIough,  Morris  &  Co.  ;  nor  whether,  by  assignment,  the 
same  passed  to  said  complainant  for  the  benefit  of  creditors  of  said 
firm. 

Admits  that  at  the  time  McCulIough,  Morris  &  Co.,  made  said 
assignment,  said  complainant  was,  and  has  continued  to  be,  a  resi- 
dent of  Cincinnati,  but  denies  that  complainant  has  been  ready  and 
desirous  to  make  payments,  but  says  that  although  complainant 
was  repeatedly  informed,  several  months  previous  to  maturity  of 
the  payment  of  $2,500  and  interest,  due  on  10th  March,  1855,  that 
on  that  day  said  sum  would  fall  due,  said  complainant  Avas  not  on 
that  day,  nor  "vvithin  sixty  days  thereafter,  ready  to,  nor  did  he  pay 
or  ofler  to  pay,  to  this  defendant,  or  to  said  Lunt,  Siud  sum  of 
$2,500  and  interest. 

Admits  that  on  or  about  the  28th  May,  1855,  said  complainant, 
or  some  other  person,  called  upon  defendant  and  tendf'ed ,  him  a 
certain  sum  of  money  :  precise  sum  forgotten  ;  and  this  defendant 
refused  to  receive  the  same,  for  the  reason  that  in  said  contract  en- 
tered mto  between  said  Lunt  and  McCulIough,  it  was  and  is  jDro- 
vided  that  in  case  any  default  should  be  made  in  any  of  the  pay- 
ments of  principal  or  interest,  at  the  time,  or  any  of  the  times 
specified,  for  the  payment  thereof,  and  for  sixty  days  thereafter, 
that  the  said  agreement  should  be  null  and  void,  at  the  option  of 
said  Lunt,  his  representatives  or  assigns,  and  that  all  payments 
made  before  such  default,  should  be  forfeited  ;  and  defendant  avers 
that  on  the  10th  March,  1855,  there  was  due  on  said  agreement  to 
said  Lunt  and  his  assigns,  $2,500,  besides  interest  due,  at  that  time, 
on  unpaid  purchase  money  on  said  lots  ;  before  that  time,  to  wit : 
on  9th  March,  1855,  defendant  purchased  in  fee,  the  said  premises 
of  said  Lunt,  and  took  an  assignment  of  said  contract  to  himself, 
which  said  assignment  and  conveyance  were  filed  for  record  the 
10th  May,  1855  ;  and  said  defendant  avers  that  default  was  made 
by  said  McCulIough  and  complainant  in  the  payment  due  on  the 
10th  March,  1855,  and  that  neither  of  them  paid  or  offered  to  pay 
said  sum  at  said  time,  or  within  sixty  days  thereafter,  although  they 
were  respectively  notified  by  said  Lunt,  that  if  payment  wjts  not 
made  when  due,  that  he,  said  Lunt,  would  declare  said  contract 
null  and  void. 

That  sixty  days  after  said  10th  March,  1855,  to  wit :  on  the 
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lOlli  May,  1855,  defendant  being  assignee  of  said  contract,  did  con- 
sider it  void,  and  tliat  said  tender  alleged  to  have  been  made  to  de- 
fendant, was  not  made  until  long  after  said  contract  was  at  an  end. 

Denies  that  said  tender  was  made  to  him  at  the  earliest  day  pos- 
sible ;  and  admits  that  complainant  did  call  at  Marine  Bank,  biit 
whether  for  the  purpose  of  paying  said  notes,  this  defendant  knows 
not. 

Denies  that  on  May  9,  1855,  or  at  any  other  time,  said  Luut, 
conjointly  with  his  "wife,  or  alone  by  himself,  made  any  pretended 
sale  of  his  interest  in  said  agreement,  and  said  notes,  collateral 
thereto,  to  defendant,  but  says  that  said  transfer  was  a  real  and 
bona  fide  one,  and  said  defendant  then  and  there  paid  to  said  Lunt 
$5,685  for  said  premises  described  in  said  contract,  which  sum  was 
all  that  said  Lunt  asked,  and  denies  that  said  sale  was  made  to 
facilitate  a  forfeiture  of  said  agreement. 

Denies  that  said  Lunt  ever  elected  to  waive  any  right  accruing 
to  him  in  said  contract,  or  so  residting  to  him  from  mere  lapse  of 
time  ;  but  on  the  contrary,  says  that  said  Lunt  repeatedly,  by  let- 
ter and  otherwise,  gave  notice  to  complainant  and  McCullough,  that 
unless  pa}'ment  was  made  at  the  time  when  due,  said  Luut  would 
declare  the  contract  forfeited. 

Avers  that  on  or  about  the  29th  March,  1855,  John  Woodbridge, 
Jr.,  of  Chicago,  wrote  to  complainant  requesting  him  to  give  im- 
mediate attention  to  the  payment  then  due  on  said  contract,  and 
that  complainant  received  said  letter,  and  that  said  complainant 
well  knew  the  day  on  which  said  payment  would  fall  due,  previous 
thereto,  and  also  well  knew  that  if  the  same  was  not  paid  at  the 
proper  time,  said  Lunt  and  this  defendant  would  declare  the  con- 
tract void,  provided  that  default  should  be  made  for  sixty  days, 
and  therefore  defendant  denies  that  said  complainant  was  not  in- 
formed when  said  pajaiieut  became  due,  until  9th  Ma}^,  1855. 

Defendant  avers  that  he  was,  before  he  made  purchase,  fully  ad- 
vised of  the  matters  aforesaid,  and  denies  that  he  became  a  party 
to  said  transfer,  with  a  view  of  enabling  said  Lunt  to  defraud  said 
complainant,  or  of  depriving  said  complainant  of  any  benefit  of  said 
agreement,  but  on  the  contrary,  said  defendant  purchased  said  prem- 
ises for  his  own  benefit,  and  that  said  payment  falling  due  on  10th 
March,  1855,  and  not  being  made  within  sixty  days  thereafter,  this 

745 


650  OTTAWA, 

Steele  et  al.  v.  Big^gs  et  al. 


defeudaut  declared  the  same  forfeited  by  reason  of  non-payment, 
and  still  insists  that  the  same  is  wholly  void. 

Says  that  had  complainant  carried  out  his  part  of  said  agree- 
ment, that  then  this  defendant  would  have  been  ready  to  perform 
the  said  agreement, , although  defendant  avers  that  he  was  in  no 
manner  bound  by  any  agreement  so  to  do. 

Says  that  in  and  by  the  said  contract  80  made  between  said  Lunt 
and  McCullough,  said  McCulIongh  agreed  to  pay  all  taxes  and  as- 
sessments whatever,  which  might  be  assessed  on  said  premises  ;  but 
defendant  avers  that  after  the  maldng  of  said  contract,  and  up  to 
the  time  he  so  purchased  siud  premises,  and  since,  neither  the  said 
McCullough,  nor  any  one  for  him,  has  paid  all  such  taxes  and  as- 
sessments ;  by  means  whereof,  and  of  the  election  of  both  said  Lunt 
and  defendant,  and  by  default  of  said  McCullough,  and  complain- 
ant claiming  imder  him,  in  making  the  said  payments,  the  said  con- 
tract became  wholly  at  an  end,  and  no  longer  obligatory  on  said 
Lunt  or  this  defeiidant,  from  and  after  the  10th  May,  1855  ;  and 
defendant  insists  that  by  reason  of  the  premises  he  holds  the  said 
premises  Avholly  discharged  from  said  agreement  so  made  with  the 
said  jNlcCuUough,  and  from  any  claim  by  reason  thereof,  by  whom- 
soever the  same  may  be  interposed. 

The  answer  of  Lunt  is  much  the  same  as  that  of  Steele. 

Copies  of  letters,  written  to  Biggs  and  McCullough,  by  O.  Lunt : 

"Jamuxry  9,  1855. 
"  I  notice  you  liaVe  made  an  assignment  to  Mr.  Biggs.     The  next  payment  of 
?2,500  is  due  at  the  Marine  Bank,  on  the  10th  day  of  March  next,  and  will  have  to 
be  met  promptly,  as  I  have  a  large  note  falling  due  about  the  same  time,  and  I'ely 
on  this  for  a  part  of  it.  Yours  truly,  0.  LUNT. " 

"January  9,  1855 
"Thomas  R.  Biofis,  Esq.  : 

''Dear  Sir: — This  will  notify  you  that  there  will  be  due,  at  the  Marine  Bank,  in 
this  city,  on  the  10th  day  of  March  next,  on  lots  20,  21  and  22,  block  62,  lots  1,  2 
and  3,  block  GB,  of  old  town  of  Chicago,  from  Geo.  McCullough,  and  from  the 
recoi'ds  here,  I  notice  he  has  assigned  them  to  you.  I  write  to  give  you  due  notice, 
aa  I  must  have  the  payment,  and  unless  paid  on  the  day,  said  contract  will  be  for- 
teited,  and  declared  as  such.  Yours  truly,  0.  LUNT." 

"Dear  Sir: — I  wrote  you  some  time  since,  .asking  if  the  payments  on  the  Mc- 
Cullough note  would  be  jirompt.ly  met,  and  understood  from  you  they  would  be, 
and  I  relied  upon  it.  On  the  Sth  instant,  you  wrote  me  it  would  be  delayed  ten 
days.     Sini'.e  that  time  I  have  heard  nothing  from  you,  and  I  have  had  much  in- 
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convenience,  and  obliged  to  lay  over  some  of  my  paper  in  the  Bank.  By  the  delay, 
the  whole  of  the  payments  will  become  due.  All  I  can  say  is,  I  have  taken 
measures  to  declare  the  lots  forfeited  for  non-payment,  in  accordance  with  the 
uotea.  "Yours  truly,  0.  LUNT." 

Answers  to  O.  Lunt's  letters  : 

"  CiNCiNiTATi,  January  25th,  1855. 
"  0.  LuNT,  Esq.  : 

"Dear  Sir: — Your  favor  of  the  9th  instant,  was  duly  received,  but  owing  to 

circumstances  out  of  my  control,  I  have  been  prevented  from  answering  you  as  I 

desired,  until  the  pi'esent.   I  have  been  unable  until  to-day,  to  see  Mr.  Biggs,  who 

is  to  make  you  the  next  payment,  and  he  informs  me  that  he  intends  to  do  so  by 

the  time  it  is  due ;  he  has  the  money  I  know,  and  I  think  you  may  depend  on  it. 

I  do  not  understand  how  it  happened  that  the  property  was  sold  for  taxes,  as 

Messrs.  Rees  &  Kerfoot  promised  me  to  pay  the  taxes,  and  they  having  sold  a  lot 

in  the  West,  and  had  funds,  I  supposed  it  was  done ;  indeed,  they  sent  or  drew 

on  me  for  a  tax  bill,  which  was  paid,  for  the  year  1853.     Whether  it  was  all  the 

taxes,  or  not,  I  cannot  say,  but  if  not,  it  should  have  been,  and  they  should  have 

paid  it ;  and  now  I  wish  you  would  call  on  them,  and  make  the  inquiiy,  and  get 

them  to  attend  to  the  settling  of  the  taxes,  with  the  person  who  bought  them,  and 

they  can  satisfy  themselves  out  of  the  payment  or  money  which  they  will  receive 

for  the  lot  which  they  sold.   Please  get  them  to  write  me  the  amount  of  taxes  on 

each  lot,  and  how  much  they  will  have  to  pay. 

"Youi-s  truly,  G.  MoCULLOUGH." 

"  Cincinnati,  March  8th,  1855. 
"Mr.  0.  Lunt: 

'*  Dear  Sir : — I  received  a  notice  of  a  note  due  you,  falling  due  at  the  Banking 
House  of  Geo.  Smith  &  Co.,  Chicago,  on  the  10th  pi-oximo.  I  have  the  funds  to 
meet  it,  but  there  are  some  judgments  against  the  property,  favor  of  some  of  Mc- 
Cullough,  Morris  &  Co.'s,  and  I  want  them  to  agree  to  return  the  money  if  they 
gain  the  suit.  The  arrangement  is  not  entirely  complete,  but  I  think  will  be  in 
ten  days ;  then  I  will  send  you  the  money. 

"Yours  truly,  T.  R.  BIGGS, 

"Assignee  for  Man-is,  McCullough  &  Co." 

"P.  S.  I  regret  the  delay  very  much,  and  will  send  the  money  as  soon  as  the 
contract  is  signed.  T.  R.  B." 

"  Chicago,  March  29th,  '55. 
"Orrington  Lunt,  Esq.  : 

"  Dear  Sir : — I  have  written  to  Thomas  R.  Biggs,  the  assignee  of  McCullough, 

Morris  &  Company,  requesting  him  to  give  immediate  attention  to  the  payment  of 

the  installment  now.due  on  the  articles  of  agreement  assigned  by  them,  and  slialf 

hear  from  them  in  a  few  days.     He  will  doubtless  meet  the  payment  at  once. 

"  Yours,  etc.,  JOHN  WOODBRIDGE,  Jr." 

Defendants  also  read  the  following  letter  : 

"  Chicago,  March  28th,  1855. 
"Thomas  R.  Biggs,  Esq.  : 

"Dear  Sir: — I  wrote  you  in  the  winter,  asking  if  the  payments  on  the  Mc- 
Cullough lots  would  be  pi-om^jtly  met,  and  understood  from  McC.  they  would  be^ 
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and  I  relied  on  them,  having  a  large  amount  to  pay.  On  the  8th  you  wrote,  say- 
5ng  it  would  be  delayed  ten  days,  the  cause  of  which  I  could  not  see,  but  could  aa 
well  have  been  arranged  before  as  after  the  10th.  Twice  the  length  of  time  you 
named  has  passed,  and  I  hear  nothing  from  you.  Had  I  not  been  advised  it  would 
ccme,  I  would  have  made  different  arrangements,  and  not  have  to  have  my  note 
laying  over  in  the  bank,  very  much  to  my  inconvenience.  By  the  delay,  1he 
whole  of  the  payment  will  become  due.  All  I  can  say  is,  I  have  taken  measures 
to  declare  the  lots  forfeited  for  non-payment,  in  accordance  with  the  notes. 

"Yours,  ORRINGTOjN  LUNT." 

There  was  a  decree  for  a  sj)ecific  performance,  according  to  the 
pra}^er  of  the  bill. 

ScATES,  McAllister  &  Jewett,  for  Appellants. 

Williams,  Woodbridge  <fe  Grant,  for  Appellees. 

Breese,  J.  There  are  but  two  questions  we  consider  very 
material  in  this  case.  The  first  is,  was  time  of  payment  of  the 
essence  of  this  agreement ;  and  the  other  is,  did  the  defendant,  or 
finy  authorized  person  for  him,  make  a  legal  tender  of  the  payment 
in  money,  as  required  by  the  terms  of  the  agreement. 

The  appellee  denies  that  time  was  of  the  essence  of  this  contract, 
To  determine  it,  we  must  look  to  the  agreement  and  its  several 
clauses  relating  to  this  point.     The  clauses  provide  as  follows  : 

"It  is  mutually  covenanted  and  agreed  between  the  parties 
hereto,  that  in  case  default  is  made  in  any  of  the  payments  of 
principal  or  interest  at  the  times  above  specified,  for  payment 
thereof,  and  for  sixty  days  thereafter,  this  agreement,  and  the  pro- 
visions thereof,  shall  be  null  and  void,  at  the  option  of  said  Lunt, 
his  representatives  or  assigns,  and  all  the  payments  which  shall 
then  have  l)cen  made  hereon,  or  in  pursuance  hereof,  absolutely  and 
forever  forfeited  to  said  Lunt,  or,  at  the  election  of  said  Limt,  his 
rcipresentativcs  or  assigns,  the  covenants  and  liability  of  said  Mc- 
Cullough,  shall  remain  ol)]igatoiy  upon  said  INIcCullough,  and  may 
be  cntbroed,  and  the  said  money,  with  the  interest,  be  collected 
by  proper  proceedings  at  law  or  equity,  from  said  McCuUough, 
iiis  executors,  adininistratois  or  assigns. 

"  It  is  further  mutually  covenanted  by  the  parties  that  in  case  of 
default  in  the  payments  aforesaid,  by  said  McCuUough,  or  any  pail 
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thereof,  and  tbe  election  of  said  Liint,  his  representatives  or  assigns, 
to  consider  the  contract  at  an  end,  and  prior  payments  forfeited, 
the  said  McCuUough,  his  licirs  representative  or  assigns,  who  may 
liave  jiossession,  or  the  right  of  possession  of  said  premises  at  the 
liino,  shall  be  considered  the  tenant  or  tenants  at  will  of  said  Lnnt, 
his  representatives  or  assigns,  on  a  rent  equal  to  ten  per  cent,  per 
annum,  on  the  whole  purchase  money  above  specified,  payable 
quarterly  from  day  of  default. 

"  And  after  such  default,  and  election  to  consider  the  contract  at 
an  end,  the  said  Lvmt,  his  representatives  or  assigns,  shall  have  all 
the  powers  and  remedies  provided  by  law  or  equity,  to  collect  such 
rents,  or  to  remove  such  tenants,  the  same  as  if  the  relation  of  land- 
lord and  tenant,  hereby  declared,  were  created  by  an  original,  abso- 
lute lease,  for  that  sole  purpose,  on  a  specified  rent,  payable  quar- 
terly on  a  tenure  at  will,"  etc. 

These  being  the  tenns  of  the  contract  of  the  parties,  it  would  be 
diflicult,  we  think,  to  make  more  clear  and  explicit  the  intent  of  these 
parties  to  make  time  essential. 

The  case  of  Bishop  v.  JVewton,  20  111.  R.  180,  to  which  the  appellee 
has  referred,  in  which  similar  provisions  to  these  were  contained  in 
that  contract  then  before  us,  does  not  hold,  nor  was  it  intended  to 
hold  that  they  do  not  make  time  material.  Time  was  there  made 
material  by  the  clause  declaring  that  "  if  said  Bishop  fails  to  m;iko 
jDaj-ment  within  fifteen  days  after  the  first  day  of  January,  1856. 
he  forfeits  what  he  has  paid,  and  all  rights  under  this  bond."  But 
there  w^as  in  that  agi'eement,  a  precedent  or  concurrent  conditioji 
to  be  performed  by  the  vendor,  in  relievmg  the  premises  of  an 
incumbrance,  and  which  he  had  failed  to  pertorm,  or  to  show  any 
readiness  to  perform  on  his  part,  and  for  this  default,  the  court 
refused  to  decree  a  forfeiture. 

We  have  always  held,  that  the  doctrine  of  equity,  is  compensa- 
tion, not  forfeiture,  (^Morgan  etal.  v.  Henick,  21  111.  R.  497,)  and 
in  passing  upon  the  facts  and  circumstances  in  each  and  every  case, 
w^hen  the  powers  of  this  court  are  invoked  for  the  enforcement  of 
such  strict  legal  rights,  it  wdll  never  disregard  such  facts  and  cir- 
cumstances as  excuse  a  strict  performance  at  the  da}^,  to  mitigate 
the  rigor  of  a  forfeitm-e,  or  absolve  from  it  altogether.  There  m;iy 
be  undoubtedly,  in  many  cases,  such  circumstances  as  should  restrain 
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the  vendor  from  the  strict  enforcement  of  a  contract ;  and  as  will 
entitle  the  purchaser  to  a  sjjecific  performance,  although  he  may 
have  failed  of  a  strict  compliance  at  the  day.  Nimaerous  cases  of 
this  Idud  can  be  found  in  the  boolcs. 

In  this  point  of  view,  part  performance  will  have,  accompanied  by 
other  circumstances,  great  weight,  as  when  the  vendor  is  himself  in 
default  in  some  important  matter  ;  or  when  he  has  accepted  part 
payment  after  the  expiration  of  the  time  fixed  for  full  payment.  Such 
we  understand  to  be  the  general  principles  recognized  in  the  case  of 
Brashier  v.  Gi'atz  et  al.,  6  Wheaton,  528,  cited  and  approved  in 
Bishop  V.  JVewion,  and  such  is  the  case  of  Murphy  n.  Lockwood,  21 
111.  R.  611.  But  neither  of  these  cases  establish  the  principle  that 
part  performance,  or  a  payment  of  a  considerable  part  of  the  pur- 
chase money,  will  excuse  the  purchaser  from  a  strict  compliance 
with  his  agreement  if  it  be  insisted  upon. 

We  believe  the  general  and  approved  rule  on  the  subject  of  spe- 
cific performance  to  be,  that  the  parties  may  make  the  time  of  per- 
formance material  in  relation  to  each  and  every  successive  act  to  be 
done,  if  there  be  a  series  of  such  acts,  and  when  parties  do  so,  courts 
of  equity  will  not  relieve  the  party  in  default  without  a  j  ust  excuse 
for,  or  acquiescence  in  a  breach,  or  a  waiver  of  the  breach,  Tyler  v. 
Young  et  al.,  2  Scam.  R.  446  ;  Smith  v.  Brown,  5  Gilm.  R.  314  ; 
Glover  v.  Fisher,  11  111.  R,  673  ;  Kemp  v.  Humphreys,  13  111.  R. 
577  ;    Wynhoop  v.  Cowing,  21  111.  R.  570. 

The  case  of  SmitJt  v.  Brown,  5  Gilm.  R.  314,  was  a  case  of  part 
performance,  by  payment  of  a  consideralile  portion  of  the  piu"chase 
money,  yet  the  court  placed  no  particular  stress  upon  that,  holding 
it  was  not  a  sufiicieut  excuse  for  subsequent  default  in  complying 
strictly  with  the  true  intention  of  the  parties.  The  cases  of  Bishop 
V.  Newton,  20  111.  R.  178,  and  Morgan  v.  HerricJc,  21  ib.  495,  recog- 
nize the  same  leading  principle. 

The  appellee,  however,  insists  that  the  covenant  to  pay  the  third 
installment  on  the  day,  was  broken  before  the  sale  and  assignment 
Ijy  Lunt  to  Steele,  and  therefore,  upon  a  breach,  it  became  a  ])qv- 
sonal  covenant,  and  could  not  run  with  the  land,  or  be  transferred 
by  an  assignment  of  the  contract. 

This  is  true  perhaps,  of  real  covenants,  but  this  is  not  of  thai 
character  ;  it  is  a  contract  or  covenant  for  the  payment  of  money, 
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and  of  a  character,  such  as  iu  equity,  are  assignable.  The  covenants 
on  the  part  of  McCuUough,  were  merely  money  covenants  and 
assignable  as  such.  Whether  or  not,  the  conditional  power  of  for- 
feiture at  the  option  of  the  vendor,  upon  failure  of  punctual  pay- 
ments, was  assignable  before  or  after  a  breach  of  the  condition,  as 
a  general  principle  of  law,  we  do  not  discuss  or  decide,  believing 
it  to  be  unnecessary  in  this  case.  The  contract  discussed,  extends 
to  the  vendor,  Lunt,  and  "  his  representatives  or  assigns,"  either  of 
whom,  by  the  agi-eement  itself,  might  exercise  and  declare  "  the 
option  "  and  "  consider  the  contract  at  an  end,  and  prior  payments 
forfeited,"  and  he  and  "  his  representatives  or  assigns  "  were  "  to 
have  all  the  powers  and  remedies  provided  by  law  or  equity,"  for 
the  enforcement  of  the  vendor's  rights  and  remedies.  It  is  not 
therefore,  in  our  judgment,  a  question  of  the  legal  assignability  of 
the  agreement,  or  of  suing  upon  it,  but  a  plain  matter  of  agreement 
with  the  representatives  or  assigns,  which  empowered  them  to  act 
under  it.  We  do  not  conceive  it  material  how  the  rights  of  the 
"assigns"  arose  in  this  case,  whether  by  the  conveyance  of  the 
land  to  Steele,  or  the  assignment  of  the  money  covenant,  for 
both  modes  of  transfer  were  adopted,  and  Steele  became  such 
"  assigns,"  in  the  true  sense  of  the  agreement,  and  as  such  he  was 
entitled,  by  the  express  language  of  the  agreement,  to  exercise  and 
declare  the  "  option"  or  to  receive  the  money,  if  the  appellee  had 
not  forfeited  his  right  to  pay  it.  But  Lunt  himself  made  his  option, 
and  rescinded  the  contract  so  far  as  he  was  authorized  to  do,  as 
vendor,  by  the  very  act  of  conveying  the  land  to  Steele,  and  Steele 
did  the  same,  by  refusing  the  money.  Therefore  it  follows,  if  on 
such  default  the  vendor  or  his  "  assigns"  made  the  election  to  for- 
feit, the  contract  then  became  absolutely  null,  as  a  contract  to  con- 
vey, and  thenceforward  stood  merely  as  a  lease,  according  to  its 
express  provisions.  Dominich  v.  Michael,  4  Sandford,  426  ;  Glover 
V.  Fisher,  11  111.  E.  673  :  Harnngion  v.  Wheeler,  4  Vese3%  Jr.,  689, 
note  2,  giving  the  decision  in  Lloyd  v.  Collet,  4  Bro.  C.  C.  469 

A  forfeiture  may  be  proved  by  a  notice  from"  the  vendor  to  the 
vendee,  that  he  will  require  a  strict  performance  at  the  time  fixed, 
provided  the  notice  be  a  reasonable  one,  under  all  the  circumstances. 
1  Sug.  on  Vendors,  360  ;  Adams'  Equity,   225  ;  Miller  v.   Ohiis- 

man,  21  III.  R.  227. 
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There  is  also  a  class  of  cases  where  time  is  iu  equity  deemed  to 
be  material  aud  a  punctual  performance  required,  though  not  so 
specified  in  the  contract.  They  are  adverted  to  by  Baron  Alder- 
son  in  Hipivell  v.  KnigJil,  1  Younge  and  Collier  Ex.  415.  He 
illustrates  this  class  by  some  examples,  as,  *'  If  the  thing  sold  be  of 
greater  or  less  value  according  to  the  effluxion  of  time,  it  is  mani- 
fest that  time  is  of  the  essence  of  the  contract,  and  a  stipulation  as 
to  time,  must  then  be  literally  complied  with  in  equity  as  well  as 
at  law."  "  The  cases  of  the  sale  of  stocks,  and  of  a  reversiou  are 
instances  of  this.  So  also  if  it  appears  that  the  object  of  one  party 
known  to  the  other,  was  that  the  property  should  be  conveyed  on 
or  before  a  given  period,  as  the  case  of  a  house  for  a  residence  or 
the  like."  "  I  do  not  see,  therefore,  if  the  parties  choose,  even 
arbitrarily,  provided  both  of  them  intend  so  to  do,  to  stipulate  for 
a  particular  thing  to  be  done  at  a  particular  time,  such  a  stipula- 
tion is  not  to  be  carried  literally  into  effect  in  a  court  of  equit3^ 
This  is  the  real  contract.  The  parties  had  a  right  to  make  it. 
Why  then  should  a  court  of  equity  interfere  to  make  a  new  con- 
tract which  the  parties  have  not  made  nor  consented  to  ?  It  seems 
to  me,  therefore,  that  the  conclusion  at  which  Sir  Edward  Sugden, 
in  his  valuable  treatise  on  this  subject,  has  arrived,  is  founded  in 
law  and  good  sense." 

In  1  Sugden  on  Vendors,  359,  will  be  found  a  summing  up  of 
all  the  auth6rities  to  this  efiect.  Judge  Story  reaches  the  same 
conclusion  that  Baron  Alderson  does.  2  Story  Equity  Juris.  §  776, 
note.  Many  other  American  and  English  authorities  might  bo 
cited  to  the  same  effect.  See  also  Fry  on  Specific  Performance  of 
Contracts,  Law  Library,  69,  page  216,  and  cases  there  cited. 

Lord  Roslyn  said,  in  the  case  in  4  Vesey,  Jr.,  ante,  "  the  con- 
duct of  the  parties,  inevitable  accidents,  etc.,  might  induce  the 
court  to  relieve  ;  but  it  was  a  diflerent  thing  to  say  the  appoint- 
ment of  a  day  was  to  have  no  effect  at  all,  and  that  it  was  not  in 
the  power  of  the  parties  to  contract  that  if  the  agreement  was  not 
executed  at  a  particular  time,  the  parties  should  be  at  liberty  to 
rescind  it." 

Upon  the  other  question  of  tender,  there  docs  not  seem  much 
room  for  discussion. 

The  witness  Woodbridge,  called  to  prove  a  tender,  who  was 
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neither  a  party  in  interest,  but  acting  for  the  attorney  of  the  appel- 
lee, without  a  dollar  in  his  possession  applicable  to  this  payment, 
and,  for  anything  shown,  without  the  power  of  raising  money  by 
selling  a  bill  on  the  defendant  even  had  he  been  authorized  to  draw 
instead  of  the  appellee's  attorney,  simply  applied  to  the  appellant 
Lunt,  to  know  if  he  would  take  the  money  ^v^hich  the  witness,  or 
the  attorney,  would  raise  during  the  day.  Lunt  declined  to  hav€i 
anything  to  do  with  it,  upon  the  declared  ground,  that  he  had 
rescinded  the  contract,  by  selling  to  Steele.  No  application  was 
made  to  Steele  who  then  owned  the  land  and  the  money  covenant, 
if  money  was  still  due  and  could  be  paid  under  it.  This  inquiry, 
or  offer  if  it  may  be  so  called,  lacked  several  ingredients  to  make 
it  a  good  tender,  even  waiving  the  point  as  to  its  having  been  within 
the  forfeiture.  In  the  first  place,  it  was  not  made  to  the  proper 
person.  It  was  not  made  at  the  proper  place,  for  the  note  was 
made  payable  at  the  Marine  Bank  in  Cliicago,  and  no  tender  is 
shown  there,  and  the  offer  to  Lunt  on  the  10th  of  May  was  not 
accompanied  by  the  money — ^it  was  not  in  the  power  of  the  wit- 
ness to  produce  it  even  if  Lunt  had  then  agreed  to  accept  it. 

A  party  attempting  to  make  a  tender,  must  be  able  to  show  that 
he  has  the  money  m  his  power  or  reach  to  perfect  it,  if 
accepted.  A  refusal  to  accept,  may,  under  certain  circumstances, 
dispense  with  the  actual  count  of  the  money,  but  never  can  be 
received  as  an  excuse  for  not  having  the  money  at  commanb. 
When  offered  as  an  apology  for  not  having  the  money,  the  refusal 
amounts  to  nothing.  This  court  say,  in  the  case  of  Buchenan  v. 
Horney,  12  111.  R.  336,  that  a  tender  is  stricti  jm'is,  and  must  be 
clearly  proved.  The  general  rule  is,  that  the  money  must  be  pro- 
duced and  counted — it  must  be  in  sight,  and  capable  of  immediate 
delivery,  for  great  importance  is  attached  to  the  production  of 
the  money,  as  the  sight  of  it  might  tempt  the  creditor  to  yield 
and  accept  it.  2  Greenl.  Ev.  §§  601,  2.  It  must  be  absolute,  and 
to  the  creditor  himself,  his  agent,  attorney,  clerk  or  servant,  and  at 
the  time  the  contract  requires.     lb.  §§  605,  6,  7. 

And,  to  constitute  a  legal  tender,  it  is  essential  to  prove  an  actual 

offer  of  the  sum  due,  unless  the  actual  production  and  offer  of  the 

money  be  dispensed  with,  by  the  express  declaration  of  the  creditor 

that  he  will  not  accept  it,  or  by  some  equivalent  act,     lb.  603  ;   3 
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Starkie's  Ev.  1067-1070  ;  Shan  v.  Peine,  16  lU.  R.  261 ;    TTyn- 
koqp  V.  Cowing,  21  111.  R.  587. 

Again,  as  to  the  time  at  whicli  it  was  made.  The  appellee  claimij 
days  of  grace,  and  would  have  the  computation  of  the  sixty  days 
imder  the  contract,  begin  at  the  end  of  the  days  of  gi*ace. 

Days  of  grace  are  given  in  some  States  by  statute.  We  have  no 
such  statute,  nor  has  our  statute  on  the  subject  of  promissory  notes 
received  such  a  construction.  But,  as  we  do  not  regard  what  was 
done,  as  amounting  to  a  tender,  it  is  unnecessary  to  pass  upon  this 
question.  No  actual  tender  is  shown  for  more  than  fifteen  days 
after  the  time,  allowing  the  days  of  grace.  The  question  of  days 
of  grace  can  only  arise  upon  showing  a  good  tender,  made  within 
the  days  of  grace,  and  that  has  not  been  done. 

But  there  is  another  solution  of  the  question,  and  grows  out  of 
the  intention  of  the  parties  as  to  the  time.  Eesort  should  not  be 
had  to  technical  rules  of  interpretation,  when  the  common  under- 
standing, or  intent,  is  obvious.  The  sixty  days  are  purely  conven- 
tional, and  there  is  nothing  in  this  record  showing  any  intent  to 
inject  a  strictly  mercantile  principle  into  the  contract,  which  shall 
give  the  party  bound  to  pay,  three  days  more  than  was  stipulated 
and  agreed  upon,  within  which  to  pay.  The  intent  seems  to  us 
clearly  against  this  gratuity. 

These,  contracts  may  be  hard,  but  of  that  we  cannot  concern 
ourselves.  Our  office  is  simply  to  interpret,  not  to  make  contracts 
for  parties.  When  there  is  no  ambiguity  about  them,  are  not 
against  law,  not  unconscionable,  and  are  made  in  good  faith,  we  are 
bound  to  enforce  them. 

It  must  be  remembered,  too,  that  vendors  of  real  estate  may  have 
the  most  important  interests  depending  upon  the  punctual  fulfill- 
ment of  contracts  by  purchasers.  Such  appears  to  have  been  the 
case  here,  of  which  the  appellee  was  duly  and  timely  notified,  and 
that  a  want  of  punctuality  would  compel  Lunt  to  rescind  the  con- 
tract, and  declare  a  forfeiture,  to  save  himself  from  simii«Jr  losses 
by  breach  of  his  OAvn  time  contracts.  Self-preservation  is  the  first 
and  universal  law,  and,  viewed  in  this  light,  the  rigid  rule  in  this 
case  may  not  only  be  just,  but  perfectly  equitable. 

The  decree  of  the  com-t  below  is  reversed. 

Decree  reversed. 
754 


APRIL  TERM,  1859.  658 


Walker  v.  Armour. 


Augustus  L.  Walker,  Plaintiff  in  Error,  v.  George  Abmoub, 
Defendant  in  Error. 

error  to  cook  county  court  of  common  pleas. 

In  an  action  of  ejectment,  where  the  party  has  the  statutory  right  to  a  new  trial 
on  payment  of  costs,  a  new  trial  at  common  law  will  not  so  readily  be  granted 
in  any  case,  and  especially  because  of  the  absence  of  counsel. 

The  want  of  a  similiter  in  actions  of  ejectment,  is  cured  by  a  verdict,  or  the  de- 
fendant may  add  it  if  he  chooses,  as  a  matter  of  form.  The  plea  of  not  guilty 
is  the  issue. 

Affidavits  may  be  read  or  proof  heard,  to  show  that  words  have  been  improperly 
stricken  from  a  judgment ;  but  not  to  falsify  a  record  by  showing  that  an  alter- 
ation correcting  it,  was  improperly  made. 

This  was  an  action  in  ejectment,  in  the  Cook  County  Court  of 
Common  Pleas,  1857,  claiming  ownership  in  fee  of  a  lot  in  the 
original  town  of  Chicago.     Plea,  general  issue. 

Jury  sworn,  and  verdict  for  plaintiff:  "  We,  the  jury,  find  de- 
fendant guilty,  in  manner  and  form  as  alleged  in  the  plaintiff 's  uar., 
of  ivithholding  from  plaintiff  the  possession  of  the  premises  described 
Math  the  appurtenances." 

Judgment  on  the  verdict :  "  That  plaintiff  do  have  and  recover 
of  defendant  possession  of  the  premises.  That  he  have  a  writ  of 
possession,  etc.,  costs,  etc." 

There  was  a  motion  to  set  aside  verdict  and  Judgment,  and  for 
a  new  trial  at  any  time  court  might  appoint,  founded  upon  the  fol- 
lowing affidavit : 

Affidavit  of  Arthur  W.  Windett,  dated  October  8,  1858,  states 
that  affiant,  for  a  j^ear  past,  has  been  defendant's  attorney  in  this 
case  ;  that  he  had  fully  prepared  and  was  ready  for  trial  at  this 
time  ;  that  he  was  absent  from  the  cit}^  on  Saturday,  to  fulfill  an 
engagement  made  three  weeks,  before,  and  fixed  for  that  day,  on 
the  supposition  and  in  the  belief,  that  before  that  time  this  case 
would  be  reached  and  tried.  Affiant  made  arrangements  to  return 
to  the  city  by  the  Saturdaj^  night  Burlington  express  train  ;  en- 
sao-ed  a  man  to  call  him  and  to  signal  the  train  ;  that  the  man  so 
engaged,  neglected  to  provide  himself  with  a  lamp  to  give  the  sig- 
nal, although  affiant  was  ready  to  take  the  cars  if  they  had  stojiped. 
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Affiant's  next  means  of  getting  back,  was  by  the  regular  Monday 
morning  train,  leaving  the  depot  at  Bristol  at  seven  in  the  morn- 
iiig,  and  getting  back  to  Chicago  at  11  A.  M.,  by  which  affiant 
proposed  to  go  back  ;  but  that  train  was  taken  oS  the  road  the  day 
before,  and  was  not  run  any  more  for  that  season.  Affiant  had  no 
other  means  of  getting  back  till  the  afternoon  of  Monday,  the  day 
the  case  was  called,  and  tried  in  his  absence.  Affiant  made  every 
effort  in  his  power,  and  in  good  faith  to  return  to  Chicago  by  Sun- 
day morning,  and  was  only  prevented  from  doing  so  by  accident 
and  the  misconduct  of  the  party  he  employed. 

States  that  he  had  fully  prepared  for  the  trial ;  was  sole  counsel, 
alone  had  the  necessary  papers  and  title  deeds  ;  that  defendant  has 
a  good  legal  title  ;  that  the  case  is  one  of  great  importance,  and 
will  produce  hardship  if  a  new  trial  is  not  granted.  Affiant  offers 
to  try  the  case  at  the  present  term  of  court,  whenever  required. 

Motion  to  set  aside  verdict  and  judgment,  overruled. 

A.  W.  "WiNDETT,  for  Plaintiff  in  Error. 

SoATES,  McAllister  &  Jewltt,  for  Defendant  in  Error. 

Bkeese,  J.  This  was  an  appKcation  to  grant  a  new  trial,  as  at 
common  law,  in  an  action  of  ejectment,  on  the  affidavit  of  the 
counsel  in  the  cause,  which  the  court  denied,  and  exception  taken 
and  an  appeal  to  this  court.  The  record  of  the  cause  shows  that 
the  defendant  had  notice  and  appeared  by  the  affiant  as  his  attor- 
ney. The  cause  was  tried  by  a  jury  and  a  verdict  rendered  for  the 
plaintiff. 

It  might  be  possible,  had  the  judgment  been  entered  by  defoult, 
the  court  would,  on  the  affidavit  filed,  set  it  aside  and  let  in  the 
party  to  make  his  defense  ;  but  where  there  has  been  a  trial  on  the 
merits,  and  the  statute  allowing  a  new  trial  as  of  course,  if  the  ap- 
pUcation  is  made  within  one  year  after  entering  the  verdict  and 
judgment,  on  the  payment  of  costs,  we  see  no  necessity  or  propriety 
for  the  apphcation  as  made.  Nor  do  we  think  the  reasons  stated 
in  the  affidavit,  sufficient  to  authorize  a  new  trial.  They  would  not 
have  continued  the  cause  on  application  for  that  purpose.  The 
court  therefore,  did  right  m  refusing  the  application. 

It  ii>  also  objected,  that  the  similiter  was  not  added  to  the  plea 
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of  not  guilty  before  the  trial.  This  is  certainly,  if  at  all  necessary, 
cured  by  the  verdict.  Waters  v.  Simpson,  2  Gilm.  E.  577.  In 
our  practice,  the  plea  of  not  guilty  is  the  issue,  and  so  understood, 
and  the  similiter  a  mere  form,  which  the  defendant  may  add  if  he 
chooses.  If  the  plaintiff  takes  action  in  the  case,  after  the  general 
issue  pleaded,  the  want  of  a  similiter  is  never  considered  ground  of 
error.  Williams  v.  Brunton,  3  Gilm.  E,.  625.  It  is  objected  also, 
that  the  verdict  and  judgment  does  not  find  the  quantity  of  estate 
the  successful  party  had  in  the  premises  recovered,  whether  in  fee, 
for  life,  or  what  other  estate. 

The  original  record  as  filed,  presents  that  defect,  but  an  amended 
record  has  been  filed,  in  which  the  estate  found  does  appear  to  the 
extent  declared  for,  that  is,  a  fee  simple  estate,  and  a  formal  judg- 
ment entered  therefor. 

It  is  objected,  however,  that  this  amended  record,  ia  not  the  record 
in  the  cause,  and  affidavits  are  presented  to  show  that  since  the  orig- 
inal entry  of  the  verdict  and  judgment  on  the  record  book,  the 
clerk  has  interlined  it,  by  specifying  the  estate  held  by  the  plaintiff 
in  the  ejectment. 

Was  it  the  fact,  that  words  specifying  the  estate,  had  been  struck 
out  of  the  original  entry,  so  as  to  render  the  judgment  erroneous, 
it  would  be  competent,  although  a  record  imports  absolute  verity, 
to  prove  by  witnesses,  that  such  words  were  improperly  struck  out. 
Dickson  v.  Fisher,  1  Wm.  Bl.  664  :  same  case,  4  Barrow,  2267. 
If  this  be  so,  then  affidavits  or  any  other  proof  of  that  nature,  could 
not  be  received  to  falsi  ly  the  record,  bj^  showing  that  an  alteration 
whereby  the  record  was  made  correct,  was  improperly  made. 

We  must  take  the  record,  certified  to  this  court  to  be  the  true 
record,  and  no  affidavits  can  be  received  to  falsify  it.  We  must 
understand,  that  the  words  supplied  by  interlineations  by  the  clerk, 
are  the  words  which  should  have  been  in  the  original  entry,  to 
make  it  correspond  with  the  fact,  and  as  the  record  entry  had  not 
been  signed  by  the  judge,  it  was  competent  for  the  clerk  to  make 
the  correction  according  to  the  fact. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Note. — The  cases  between  the  same  plaintiff  below,  and  Elizabeth  Kniflfen  and 
David  Buel,  are  affirmed. 
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Benjamin  B.  Reynolds  et  al.,  Appellants,  v.  Charles 
Paver,  Appellee. 

APPEAL  FROM  LA  SALLE  COUNTY  COURT. 

T.  L.  Dickey,  for  AppeUants. 
B.  C.  Cook,  for  Appellee. 

Caton,  C.  J.     Precisely  the  same  question  arises  in  this  case 

which  is  decided  m  the  case  of  Fleming  v.  Jencks,  ante,  475,  and  it 
must  be  decided  in  the  same  way.  The  order  overruling  the  mo- 
tion must  be  reversed,  and  the  cause  remanded,  with  the  same  direc- 
tions as  in  that  case. 

Judgment  reversed. 


William  Waddams,  Appellant,  v.  Alvin  HuMPEaiET  et  al,y 

Appellees. 

APPEAL  FROM  STEPHENSON. 

A  debtor  may  sell  his  estate  although  he  is  in  debt,  provided  he  does  it  fairly,  for 

a  reasonable  consideration,  and  without  fraud. 
A  court  will  exercise  a  more  liberal  discretion  in  awarding  new  trials  on  feigned 

issues,  than  at  law. 
A  divorced  woman  is  not  a  good  vntness  where  her  former  husband  is  a  party. 

This  bill  states  that,  in  September,  A.  D.  1851,  complainants 
recovered  a  judgment  in  the  Circuit  Court  of  Stephenson  county, 
Illinois,  for  $1,014.66,  and  costs  taxed  at  $20.55,  against  Davdd 
McAusland,  who,  with  William  Waddams,  late  father-in-law  of 
said  McAusland,  arc  made  defendants. 

That,  September  15,  1851,  execution  issued  on  said  ji.dgment 
against  said  David  McAusland. 

That,  on  or  about  December  8,  1851,  the  sheriff  levied  on  N.  W, 
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k  of  N.  E.  I  and  S.  W.  I  of  N.  E.  I  and  N.  W.  |  of  S.  E.  \  of 
Sec.  17,  containing  120  acres  ;  also  E.  |  N.  W.  I,  and  43  acres  off 
th(i  east  side  of  E.  ^  of  S.  W.  j  of  section  8,  containing  123  acres  ; 
also  S.  E.  5  of  N.  W.  ^  of  section  7,  containing  40  acres — all  in 
town  28  N.,  of  R.  6  East  of  4tli  P.  M.,  in  Stephenson  connty, 
Illinois. 

That  on  December  29th,  1851,  said  lands  were  sold  by  said 
slieriff  by  virtne  of  said  execution,  and  were  struck  off  to  said  com- 
plainants for  $1,075.10,  and  the  sheriff's  certificate  of  purchase 
given  to  said  complainants  therefor. 

That,  June  15,  1853,  the  sheriff  of  Stephenson  county  made  to 
said  complainants  a  sheriff's  deed  of  conveyance  for  said  lands. 

That  on  February  22nd,  A.  D.  1849,  David  McAusland  had  con- 
veyed said  lands  to  William  Waddams,  without  adequate  consid- 
eration, for  the  purpose  of  defrauding  said  complainants,  and  pre- 
venting them  from  collecting  the  aforesaid  judgment — for  which, 
bill  states,  said  complainants  had  threatened  to  prosecute,  and  did 
prosecute  said  David  McAusland. 

That  said  deed  (from  McAusland  to  Waddams)  was  filed  for 
record  in  the  office  of  the  clerk  of  the  Circuit  Court  of  Stephenson 
county,  on  the  14th  of  April,  1849. 

That  complainant,  Sarah  G.  L.  Reed — now  Sarah  G.  L.  Hum- 
phrey by  marriage  with  Alviu  Humphrey — commenced  suit  against 
said  McAusland  for  the  claim  aforesaid,  z.  e.,  the  claim  upon  which 
said  judgment  was  recovered  as  aforesaid,  in  Stephenson  county 
Circuit  Court,  Illinois.  The  suit  in  Wisconsin  was  dismissed  for 
want  of  jurisdiction  in  the  court,  all  of  which  was  prior  to  McAus- 
land's  sale  to  W^addams,  and  of  which  Waddams  had  notice. 

Bill  further  alleges,  that  complainant,  Sarah  G.  L.  Humphrey, 
while  she  was  Sarah  G.  L.  Reed,  furnished  to  McAusland  all  the 
money  wherewith  to  enter  said  lands  from  the  United  States,  with 
the  understanding  that  said  McAusland  should  enter  said  lands  in 
her  name,  and  that  part  of  the  money  included  in  said  judgment  is 
for  the  entry  money  so  furnished  as  aforesaid. 

That  said  McAusland  did  not  enter  said  lands  in  the  name  of 
complainant,  Sarah  G.  L.,  but  entered  them  in  his  own  name,  and 
then,  further  to  defraud  said  Sarah  G.  L.,  sold  said  lands  to  said 
Waddams ;    that  said  complainants  believe  that  McAusland  was 
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the  true  aud  rio;htful  owner  of  said  lands  at  the  time  of  the  sheriff's 
sale  above  mentioned. 

That  McAusland  falsely  and  fraudulently  transferred  said  lands 
to  Waddams,  by  a  deed  bearing  date  February  22,  1849. 

That  at  the  time  of  making  said  conveyance,  said  McAusland  was 
in  good  circumstances,  owning  and  possessing  the  lauds  aforesaid, 
of  the  value  of  $2,500,  or  more  ;  and  that  Waddams  was  unable  to 
purchase  and  pay  for  said  lands  ;  and  that  Waddams,  fraudulently 
and  deceitfully  combining  Avith  McAusland,  fraudulently  and  de- 
ceitfully purchased  said  lands,  and  fraudulently  holds  the  same  from 
the  creditors  of  McAusland,  and  particularly  from  complainants. 

Bill  charges  that  Waddams  fraudulently  holds  possession  of  a  large 
amount  of  lands  and  personal  property  belonging  to  McAusland. 

Further  shows  that  Waddams,  before  he  purchased  of  McAus- 
land, knew  that  complainant,  Sarah  G.  L.,  had  furnish(Kl  the  money 
wherewith  to  enter  said  lands,  aud  also  that  Sarah  G.  L.  had  been 
trying,  and  was  still  trying,  to  collect  her  claim  in  Wisconsin  afore- 
said, against  McAusland  ;  that  Waddams  had  notice  of  this  before 
he  received  the  deed  from  McAusland. 

General  charge  of  combining  and  confederating. 

Bill  waives  necessity  of  answer  being  under  oath. 

Bill  in-ays  that  said  lands  be  decreed  to  be  held  in  trust  for  said 
Sarah  G.  L.  Humphrey  by  defendants,  McAusland  and  Waddams, 
and  that  the  sale  from  McAuslands  to  Waddams  be  annulled  and 
set  aside,  so  as  to  enable  complainants'  title  under  said  sheriflf's 
deed  to  be  perfected,  good  and  sufficient  in  law,  or  that  said  pre- 
tended sale  from  McAusland  to  Waddams  be  so  far  set  aside  as  to 
enable  complainants  to  make  their  aforesaid  judgment  out  of  said 
lands. 

Prayer  for  general  relief.   - 

The  answer  of  defendant  Waddams — not  under  oath — denies  all 
the  material  allegations  and  charges  in  the  bill. 

General  replication  tiled  to  answer  of  defendant  AYaddams. 

Bill  taken  pv  confesso  as  to  McAusland. 

Complainants  tile  feigned  issue. 

Defendant  Waddams  tiles  his  plea  in  the  feigned  issue,  denying 
fraud  on  his  part  in  the  execution  and  delivery  of  the  deed  from 
McAusland  to  him. 
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Ou  the  trial  of  the  feigned  issue  there  was  a  verdict  for  com- 
plamants,  and  a  decree  upon  the  verdict  setting  aside  conveyance 
to  Waddams. 

There  was  a  motion  to  suppress  the  deposition  and  testimony  of 
witness,  Alethea  Vail,  for  the  reason  that  said  witness  had  been  the 
wife  of  defendant,  McAuslaud.  Motion  sustained  and  excepted 
to. 

Leland  &  Leland,  for  Appellant. 
B.  C.  Cook,  for  Appellees. 

Breese,  J.  We  are  not  aware  of  any  rule  of  law  requiring  a 
debtor  to  hold  on  to  his  real  or  personal  estate,  until  a  creditor  can 
sue  him  and  obtain  judgment  and  execution.  Such  a  law  would 
produce  disastrous  effects,  by  fettering  the  free  transfer  and  sale  of 
property  from  one  to  another.  But  in  all  sales  good  faith  must  be 
observed,  and  they  must  be  so  conducted  as  to  bear  on  their  face 
no  evidences  of  fraud  whatever.  No  matter  how  much  a  man 
may  be  indebted,  he  may  sell  his  property  for  a  fair  price,  or  even 
for  a  price  below  its  market  value,  if  done  honestly  and  with  no 
view  to  delay,  hinder  or  defraud  his  creditors  of  their  just  dues,  or 
being  in  failing  circumstances,  he  has  a  right  to  prefer  one  creditor 
over  all  others,  even  if  the  preference  exhausts  his  whole  estate, 
and  from  the  honest  exercise  of  this  right  no  court  or  law,  has  ever 
sought  to  deprive  a  debtor.  A  debtor  can  sell  his  property  for  a 
fair  price,  even  if  he  sells  it  with  the  avowed  intention  of  defeating 
an  honest  claim,  if  no  lien  exists  to  forbid  it. 

Such  we  miderstand  to  be  the  rights  and  powers  of  a  debtor. 
But  the  sale  must  be  fair  and  for  a  valuable  consideration,  and  the 
parties  intending  or  practicing  no  fraud. 

The  evidence  before  the  jury  on  the  trial  of  the  feigned  issue, 
was  not,  in  our  judgment,  sufficient  to  satisfy  the  conscience  of  the 
chancellor,  of  fraud  in  the  sale  of  these  lauds.  The  weight  of  c\d- 
dence  appears  to  us  decidedly  against  the  finding,  and  as  on  trials 
of  feigned  issues  the  same  strictness  is  not  required  as  in  suits  at 
law  regularly  brought  to  issue,  and  do  not  settle  and  bind  the  rights 
of  the  parties,  the  chancellor  will  order  new  trials,  until  he  is  satis- 
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fied  or  will  assume  the  responsibility  of  deciding  the  cause  against 
the  verdict.      Williams  v.  Bishop,  15  111.  E.  555. 

We  are  of  opinion  the  court  decided  correctly,  in  rejecting  the 
testimony  offered,  of  the  divorced  wife  of  McAnsland,  on  prin- 
ciples long  established. 

We  think  the  purposes  of  justice  can  be  best  promoted  by  a  re- 
hearing of  this  cause,  and  for  that  purpose  reverse  the  judgment 
and  remand  the  cause. 

Judgment  reversed. 


James  Campbell  v.  Thomas  J.  Campbell.* 

The  Supreme  Court  has  not  jurisdiction  to  issue  wi'its  of  injunction.  The  justices 
of  this  court  will  not  award  such  writs,  except  under  extraordinary  circum- 
stances. 

Tins  was  an  application  to  the  court  for  an  injunction. 

The  bill  in  this  cause  was  prepared  to  be  filed  in  the  Hancock 
Circuit  Court,  to  enjoin  the  collection  of  taxes  levied  for  railroad 
purposes,  upon  the  ground  of  fraud  upon  the  people  of  Hancock 
county  in  the  submission  of  a  proposition  to  take  stock  in  two 
roads  by  one  vote,  and  that  the  bonds  issued  were  payable  at  the 
American  Exchange  Bank,  in  the  city  of  New  York. 

G.  Edmunds,  for  the  Application. 

Pe?'  Curiam.  We  have  examined  this  question  carefully,  as  to 
our  power  m  this  matter,  and  we  are  satisfied  it  does  not  extend  to 
applications  of  this  character. 

The  constitution,  article  five,  section  five,  provides  that,  "  The 
Supreme  Coiu-t  may  have  original  jurisdiction  in  cases  relative  to 
the  revenue,  in  cases  of  mandamus,  habeas  corpus,  and  in  such  cases 

*This  and  the  following  decision  were  made  at  Springfield,  at  January  term, 
1860. 
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of  impeachment  as  may  be,  by  law,  directed  to  be  tried  before  it, 
and  shall  have  appellate  jurisdiction  in  all  other  cases."  (Scates' 
Comp.,  "  Organic  Laws,"  6Q.) 

Here  are  expressed  all  the  cases  in  which  this  court  may  have 
original  jurisdiction,  granting  injunctions  not  being  one  of  them. 
If  this  court  may  have  original  jurisdiction  in  cases  relating  to 
mandamus,  and  habeas  corpus,  and  in  the  others  indicated,  ii; 
may  not  have  it  in  cases  not  specified,  but  in  all  cases  not  specified, 
of  every  kind  and  description,  it  "  shall  have  appellate  jurisdiction 
only." 

Now  unless  it  can  be  shown  that  original  applications  for  injunc- 
tions, is  an  exercise  of  the  appellate  jurisdiction  of  this  court,  wo 
cannot  act.  That  it  is  not  such  an  exercise  no  one  ^vill  deny. 
Emphatically  this  is  an  appellate  court  only,  having  original  juris- 
diction in  a  few  specified  cases. 

But  it  is  said  the  act  of  Assembly  gives  this  power  to  the  court. 
The  act  to  which  reference  is  made,  entitled  "  Ne  Exeat  and  In- 
junctions," sec.  8,  (Scates'  Comp.  147,)  does  provide  that  "  the 
Supreme  and  Circuit  Com-ts,  in  term  time,  and  any  judge  thereof, 
m  vacation,  shall  have  power  to  grant  writs  of  ne  exeat  and  injunc- 
tion," but  as  it  is  not  an  exercise  of  the  appellate  jurisdiction  of  this 
court,  nor  so  declared  to  be,  but  origiual  jurisdiction  in  a  new  case, 
the  power  cannot  be  conferred  by  statute  upon  this  court.  As  a 
court  we  exercise  appellate  jurisdiction  only,  save  in  the  few  cases 
specially  enumerated. 

This  grant,  the  legislature  can  neither  limit,  abridge  or  enlarge, 
or  interfere  with  in  any  manner.  When,  except  in  the  specified 
cases,  the  inferior  courts  of  original  jurisdiction  have  acted,  then, 
and  then  only,  can  the  power  of  this  court  be  called  into 
exercise.  These  powers  and  duties  confided  and  imposed  by  the 
constitution,  we  are  bound  by  our  several  oaths  of  office  to  ex- 
ercise and  perform,  and  for  the  performance  of  which,  compensa- 
tion is  provided  in  the  form  of  salary.  As  a  court  we  say,  we  can- 
not be  called  upon  to  perform  any  duty  or  exercise  any  power  not 
specified  in  the  constitution.  The  legislature  may  doubtless  confer 
upon  the  judges  of  this  court  the  power  to  perform  certain  duties 
at  chambers,  but  the  constitution  not  imposing  the  duties,  their  per- 
formance might  be  declined.     It  would  be  in  the  power  of  the  leg- 
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islature  to  confer  such  jurisdiction  upon  individuals  not  connected 
with  the  administration  of  justice,  or  upon  the  judges  of  the  Circuit 
Court. 

The  legislatui'e  has  provided  the  most  ample  facilities  by  estab- 
lishing circuit  and  other  courts  and  providing  functionaries  through- 
out the  State,  to  whom  applications  of  this  kind  can  be  made,  and 
we  take  occasion  to  say,  that  such  is  the  press  of  business  upon  us 
individually,  in  the  exercise  of  the  original  and  appellate  jurisdic- 
tion of  this  court,  that  we  will  not  in  vacation,  award  such  writs, 
except  under  extraordinary  circumstances,  to  be  judged  of  by  the 
member  of  the  court  to  whom  the  application  may  be  made.  The 
apphcation  is  refused. 

Applzcaiion  refused. 


Reuben  Coon,  Plaintiff  in  Error,  v.  Mason  County,  Defend- 
ant in  Error. 

error  to  mason. 

The  decision  of  tlie  Circuit  Com't  under  the  38th  section  of  the  Road  Law  in  the 

Revised  Statutes,  is  final. 

The  County  Court  of  Mason  county  ordered  a  road  to  be  opened, 
and  refused  to  allow  the  plaintiff  in  error  any  damages  for  crossing 
his  land  ;  from  that  decision  he  appealed  to  the  Circuit  Court, 
which  affirmed  the  order  of  the  County  Court.  The  plaintiff  in 
error  then  prosecuted  his  writ  of  error  in  this  court. 

The  defendant  in  error  moved  to  dismiss  the  cause  from  this  court 
because  the  decision  of  the  Circuit  Court  was  final. 

James  Roberts,  for  Plaintiff  in  Error. 

Lyman  Lacey,  and  Goudy  &  Waits,  for  Defendant  in  Error 
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Per  Curiam.  This  jDroceediug  was  under  the  thirty-eighth  sec- 
tion of  the  chapter  entitled  "Roads,"  (Rev.  Laws,  1845,  Sec.  38,) 
which  provides  that  the  decision  of  the  Circuit  Court  shall  be  final. 
We  are  of  the  opinion  that  the  legislature  intended  to  prohibit  the 
prosecution  of  a  writ  of  error  as  well  as  an  appeal. 

The  point  made  on  this  motion,  was  not  considered  by  this  court, 
in  the  cases  of  HutcJiins  v.  De  Witt  County,  1  Gilm.  R.  345,  and 
The  County  of  Sangamon  v.  Brown  et  aL,  13  111.  R.  207. 

The  motion  is  sustained. 

Motion  sustained. 
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ABATEMENT. 

See  Pleading. 
ACCEPTOR— ASSIGNOR— ASSIGNEE. 

1.  The  acceptor  of  an  accommodation  or  other  bill  of  exchange,  is  the  principal 

debtor ;  giving  time  to  the  acceptor  does  not  discharge  the  maker.     Diversy 
V.  Moor,  330. 

2.  The  acceptor  of  a  bill  and  the  drawer  of  a  note  are  the  principles,  the  indorsers 

are  sureties.     Ibid.  330. 

3.  Neglect  to  bring  suit  against  the  drawer  of  an  accommodation  bill,  on  request 

by  the  acceptor  to  do  so,  does  not  discharge  the  acceptor.     Ibid.  330. 

4.  An  accommodation  acceptor  of  a  bill,  cannot  set  up  as  a  defense,  that  he  never 

received  any  consideration.     Diversy  v.  Loeb,  393. 

ACKNOWLEDGMENT  OF  DEEDS. 

A  certificate  of  acknowledgment  to  pass  the  title  of  the  land  of  a  man-ied  woman, 
should  state,  that  she  was  made  acquainted  with  the  contents  of  the  deed,  or 
that  she  was  examined  separate  and  apart  from  her  husband,  and  that  she 
acknowledged  it  freely,  etc.,  without  compulsion,  etc.  Garrett  et  al.  v.  Moss, 
363. 

ACTION. 

1.  K  a  justice  of  the  peace  acts  corruptly,  an  action  will  lie  against  him.     Gar- 

field V.  Douglass,  100. 

2.  An  executor,  authorized  to  lease  pi-emises,  who  has  no  estate  in  the  premises, 

cannot  maintain  an  action  for  waste.  Such  action  must  be  by  a  reversioner 
in  fee.     Page  v.  Davidson,  112. 

3.  An  executor  may  maintain  an  action  upon  covenants  in  the  lease,  against  com- 

mitting waste.     Ibid.  112. 

4.  In  an  action  of  covenant  on  a  lease  to  recover  damages  for  failure  to  surrender 

possession,  where  it  appeared  that  the  lessor,  before  the  expiration  of  the 
lease  sued  on,  had  again  leased  to  another  party,  who  permitted  a  sub-tenant 
under  the  original  lease,  to  hold  over,  with  an  understanding  that  possession 
should  be  held  by  such  sub-tenant,  it  was  held  that  a  recovery  could  not  be 
had,  the  defendant  not  being  privy  to  the  arrangement  between  the  second 
lessee  and  the  sub-tenant.     Kennicott  v.  Sherwood,  190. 

5.  A  party  who  makes  a  special  deposit  of  uncurrent  bills  with  a  banker,  and 

afterwards  takes  them  away,  cannot  recover,  upon  the  assumption  that  the 
bankers  had  issued  similai-  bills  to  the  plaintiff  in  the  course  of  business. 
Rupei-t  et  al.  v.  Money,  32.5. 

6.  A  party  who  engages  to  labor  for  another  for  a  sjiecified  time,  cannot  recover 

for  his  services  unless  he  perfoi-ms  his  contract,  or  is  excused  by  his  employer, 
or  is  justified  in  leaving  the  service.     Angle  v.  Hanna,  429. 

7.  That  he  is  called  upon  to  do  severe,  or  unpleasant  labor,  does  not  excuse  him 

for  leaving  his  work.     Ibid.  429. 
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8.  The  obligee  in  an  attachment  bond  may  recover  the  damages  he  has  actually 

sustained  by  the  wrongful  issuing  of  the  writ,  Without  having  first  brought 
suit  to  recover  for  the  malicious  act  in  suing  it  oat.  ChurcJdll  et  al.  v.  Abra- 
ham, 455. 

9.  The  plaintiff  in  an  attachment,  cannot  excuse  himself,  because  he  has  aoted  in 

good  faith.     Ibid.  455. 

10.  If  the  comi^lainant  to  a  bill  upon  which  an  injunction  has  been  granted,  is 

corruptly  induced  to  dismiss  his  bill,  so  that  the  sureties  in  the  injunction 
bond  may  become  liable,  an  action  against  them  on  the  bond  will  not  be  sus- 
tained.    Boyntoii  v.  JRohb  et  al.  525. 

11.  Where  a  note  is  given,  payable  within  three  years  from  date,  with  interest 

annually,  at  ten  per  cent.,  the  payee  may  sue  for  and  recover  the  interest, 
at  the  expiration  of  each  year.     Walker  v.  Kimball,  537. 

See  Administhatok,  1,  2,  3,  4,  5,  6,  7.     Contract.     Ejectment.     Indohsek  and 
Indorsee,  1,  2,  3.     Justice  of  the  Peace.     Trespass. 

ADMINISTRATOR. 

1.  A  party  bringing  suit  against  an  administi-ator  or  executor,  is  entitled  to  a 

judgment,  although  his  claim  was  not  presented  within  two  years,  if  it  is  not 
otherwise  barred.     Peacock  v.  Haven,  Adm'r,  et  al.  23. 

2.  The  judgment  is  to  be  satisfied  in  due  course  of  administration  of  the  estate 

inventoried,  if  the  claim  is  presented  within  two  years  ;  if  presented  after- 
wards, then  the  judgment  is  to  be  satisfied  out  of  subsequently  discovered 
and  inventoried  estate.     Ibid.  23. 

3.  If  instead  of  suing,  the  party  having  a  claim  against  the  estate,  is  sued  by  the 

representative  of  it,  he  can  plead  his  claim  by  way  of  set-oft",  and  if  any  bal- 
ance is  adjudged  to  him,  it  will  be  paid  out  of  any  estate  thereafter  discovered 
and  inventoried.     Ibid.  23. 

4.  To  recover  costs  in  an  action  against  an  executor  or  administrator,  there  should 

be  proof  of  a  compliance  with  the  requisitions  of  the  statute  in  that  regard. 
Averments  to  that  efi"ect  need  not  be  made  in  the  declaration.  Oranjang  v. 
Merkle,  249. 

5.  A  court  of  general  jurisdiction  will  be  presumed  to  have  acted  upon  the  neces- 

sary evidence.     Ibid.  249. 

6.  If  an  administrator  is  sued  before  the  expiration  of  the  year,  he  can  plead  the 

fact ;  the  declaration  need  not  make  the  averment  that  a  year  has  lapsed. 
Ibid.  249. 

7.  Execution  should  not  be  awarded  against  administrators.     Ibid.  249. 

8.  If  land  is  sold  on  execution,  in  the  lifetime  of  the  defendant,  but  after  his  death 

it  is  i-edeemed  by  a  judgment  creditor,  it  becomes  the  estate  of  the  decedent, 
and  the  title  is  vested  in  his  heirs  at  law.  The  proceeds  of  redemption  from 
sale,  are  received  by  the  officer  as  a  first  bid,  to  be  advanced  upon  by  others, 
the  land  remaining  as  the  property  of  the  judgment  debtor.  Tiirney  v.  Young, 
253. 

9.  To  divest  the  heirs,  they  must  have  notice  of  some  proceeding  against  them, 

for  such  purpose.     Ibid.  253. 

10.  The  revival  of  a  judgment  against  the  administrator,  does  not  create  such  a 
lien  against  the  real  estate  of  the  deceased,  as  that  a  fi.  fa.  can  issue  for  its 
sale.     Ibid.  253. 

See  Executors. 

ADVERSE  POSSESSION. 
See  Possession  of  Land. 

AFFIDAVIT. 

1.  An  affidavit  before  a  notary  of  another  State,  if  he  certifies  that  he  is  author- 
ized to  administer  oaths,  will  authorize  the  issuing  of  an  attachment  in  aid  of 
a  summons.     Mineral  Point  Railroad  Co.  v.  Keep,  9. 
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2.  Affidavits  may  be  read  or  proof  heard,  to  show  that  words  have  been  improp- 
erly stricken  from  a  judgment;  but  not  to  falsify  a  record  by  showing  that 
an  alteration  correcting  it,  was  improperly  made.     Walkei'  v.  Annour,  658. 

AGENT. 

An  agent,  acting  under  power  of  attorney,  is  a  competent  witness  to  prove  that 
his  pi-incipal  ratified  a  sale  made  by  such  agent.     Head  v.  Bogue,  117. 

AGREEMENTS. 
See  CoNTKAOT. 

ALIMONY. 

1.  Alimony  will  be  granted  in  proportion  to  the  wants  of  the  party  asking  it,  and 

the  ability  of  the  person  who  is  to  pay  it.  The  allowance  depends  upon  a 
juducial  exercise  of  discretion,  which  may  be  inquired  into  on  appeal.  Foote 
V.  Foote,  425. 

2.  An  allowance  for  alimony  may  be  increased  or  diminished.     Ibid.  425. 

AMENDMENT. 

An  amendment  of  the  summons  by  making  the  amount  claimed  by  it,  correspond 
with  the  praecipe,  is  proper.     Thompson  et  al.  v.  Tumei',  389. 

APPEALS. 

The  dismissal  of  an  appeal  is  equivelant  to  an  affirmance  of  the  judgment.  /Suther- 
land V.  Phelps,  91. 

See  Bond  Pleading. 

ARBITRATION— AWARDED. 

1.  Unless  the  submission  requires  it,  it  is  not  necessary  that  an  award  should  be 

published,  or  that  notice  of  it  should  be  given  to  the  parties.  Nor  need  it  be 
in  wi'iting.     Denman  v.  Bayless,  300. 

2.  The  terms  and  directions  of  the  submission,  should  control  the  arbitrators. 

Ibid.  300. 

3.  It  is  not  error  to  refuse  to  let  one  of  the  arbitrators  testify,  that  he  d5d  not  in- 

tend to  surrender  the  award,  after  it  had  been  agreed  upon  and  signed,  unless 
the  losing  party  should  consent.     Ibid.  300.  >• 

ASSESSMENTS. 

1.  A  judgment  for  an  assessment  against  lots  or  lands  within  a  city,  should  be 

special,  and  a  precept  should  issue  against  the  lots  or  lands  assessed.  A  gen- 
eral judgment  and  execution  would  be  wrong.     Brovm  v.  City  of  Jbliet,  123. 

2.  On  an  appeal  from  the  County  to  the  Circuit  Court,  in  matters  of  a,ssessment, 

the  trial  is  de  novo,  and  the  Circuit  Coui-t  does  not  acquire  by  appeal  any 
jurisdiction  beyond  that  of  the  County  Coiu't.     Ibid.  123. 

3.  Before  a  court  can  render  judgment  for  an  assessment,  the  amount  assessed 

should  appear  in  dollars  and  cents ;  but  the  return  of  the  commissioners,  ap- 
pointed to  make  the  assessment,  may  be  amended  under  tRe  statute  of  Jeo- 
fails.    Ibid.  123. 

4.  The  law  raises  a  presumption  in  favor  of  the  regularity  of  all  proceedings  levy- 

ing assessments,  which  must  be  rebutted  by  showing  affii-matively,  that  some- 
thing was  omitted  or  improperly  done,  if  they  are  to  be  defeated.  McAuley 
V.  City  of  Chicago,  563. 

5.  An  additional  notice  to  parties  interested,  is  not  required,  where  an  assess- 

ment is  postponed  from  one  meeting  of  the  Common  Council  to  another.  Ibid. 
563. 
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6.  In  making  assessments  for  public  improvements,  in  the  city  of  Chicago,  the 

costs  of  engineering,  superintending  and  collecting,  may  be  included.  Cfih- 
son  V.  Same,  566. 

7.  The  Common  Pleas  Court,  has  the  same  authority  to  continue  a  case  for  as- 

sessments, that  it  has  to  continue  any  other  case.     Ibid.  566. 

8.  In  showing  an  assessment,  there  must  be  something  to  indicate  clearly  what 

the  figures  used,  stand  for,  or  are  intended  to  represent.     Ibid.  566. 
See  City  of  Chicago. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

The  mere  assent  of  a  creditor  that  his  debtor  may  make  an  assignment  for  the 
benefit  of  his  creditors,  does  not  have  the  eflfect  to  release  the  debt.  HmoUtt 
V.  Mills,  347. 

ATTACHMENT. 

1.  An  affidavit  before  a  notary  of  another  State,  if  he  certify  that  he  is  authorized 

to  administer  oaths,  will  authorize  the  issuing  of  an  attachment  in  aid  of  a 
summons.     Minmul  Point  Railroad  Co.  v.  Keep,  9. 

2.  Corporations  are  included  in  the  word  "  pei'son  "  in  the  attachment  law.   Ibid.  9. 

3.  The  obligee  in  an  attachment  bond  may  recover  the  damages  he  has  actually 

sustained  by  the  wrongful  issuing  of  the  writ,  without  having  first  brought 
suit  to  recover  for  the  malicious  act  in  suing  it  out.  Churchill  et  al.  v.  Abra- 
liam,  455. 

4.  The  plaintiflF  in  an  attachment,  cannot  excuse  himself,  because  he  has  acted  in 

good  faith.     Ibid.  455. 

ATTORNEY  AND  CLIENT. 

See  Fees. 

BANKS  AND  BANKING. 

1.  The  cancellation  of  a  check  upon,  and  its  retention  by  a  bank,  is  evidence  of 

its  payment.     Conway  v.  Case,  127. 

2.  A  party  who  makes  a  special  deposit  of  uncurrent  bills  with  a  banker,  and 

afterwards  takes  them  away,  cannot  recover,  upon  the  assumption  that  the 
bankers  had  issued  similar  bills  to  the  plaintiff  in  the  course  of  business. 
Mttpert  et  al.  v.  Roney,  325. 

BARGAIN  AND  SALE. 

1.  A  party  who  purchases  personal  propei'ty  of  a  mortgagor,  for  a  good  considera- 

tion, it  i-emaining  in  his  possession,  at  the  time  of  the  jiurchase,  will  be  pro- 
tected, if  the  transaction  on  the  part  of  the  purchaser,  was  one  of  good  faith 
Broion  v.  Riley,  45. 

2.  If  such  propei'ty  is  afterwards  loaned  to  the  vendor  for  a  temporary  purpose, 

or  if  the  vendor  is  in  the  emjiloyment  of  the  purchaser,  the  rights  of  the 
purchaser  will  not  thereby  be  disturbed.     Ibid.  45. 

3.  To  impeach  the  sale  of  personal  pi-operty,  it  is  necessary  to  show  that  both 

vendor  and  purchaser  designed  to  delay  creditors.     Ibid.  45. 

4.  A  chattel  mortgage  designed  to  delay  and  hinder  creditors,  will  not  affect  an 

honest  jiurchaser  of  the  jiroperty.  Notice  must  be  brought  home  to  the  pur- 
chaser.    Ibid.  45. 

5.  Where  A.  and  B.  cultivate  a  fai-m  jointly,  A.  furnishing  a  horse,  harness,  etc., 

and  B.  a  horse,  foi-  their  joint  use,  and  B..  on  being  arrested  on  a  criminal 
charge,  tells  A.  to  take  his  horse  home,  that  he,  B.,  would  be  back  in  a  few 
days,  and  A.  does  so,  afterwards  using  and  claiming  the  horse  as  his  own ;  this 
is  a  sufficient  delivery  from  B.  to  A.  to  enable  the  former  to  keep  the  horse, 
as  against  other  creditors  of  B.  Parso9is  v.  Oveiinire,  48. 
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6t  Where  a  party  sold  merchandise,  receiving  part  pay  in  real  estate,  the  residue 
to  be  paid  by  indorsed  notes,  if  the  vendor  takes  notes  without  an  indorsment, 
and  expresses  satisfaction  with  them,  the  vendor  cannot  afterwards  i-ecover 
of  the  purchaser  the  amount  paid  by  said  notes.     /Steve7is  v.  Bradley,  244. 

7.  If  any  recovery  could  be  had,  it  would  only  be  upon  a  cancellation  of  or  return 

to  the  purchaser,  at  or  before  trial,  of  the  notes  given  ;  the  return  after  tha 
trial  would  be  too  late.     Ibid.  244. 

8.  When  wheat  is  sold  in  the  stack,  there  is  an  implied  warranty  that  is  merchant- 

able.    Msh  et  al.  v.  Rosebei'ry,  288. 

See  Contract.     Convbtancb.    Wakbanty. 

BILL  OF  EXCHANGE. 

The  question  of  fairness  in  the  purchase  of  bills  of  exchange,  as  to  whether  the 
transaction  was  one  of  fair  business,  or  designed  as  a  cloak  for  usury,  having 
been  left  to  the  jury,  under  proper  instructions,  their  finding  will  not  be  inter- 
fered with.     JSarll,  etc.  v.  Mitchell  et  al.  530. 

See  Acceptor.     Promissory  Note. 

BILL  OF  EXCEPTIONS. 

1.  The  judgments  and  orders  of  court  and  pleadings,  should  be  embraced  in  the 

record ;  and  if  they  are  copied  into  the  bill  of  exceptions,  it  will  be  at  the  ex- 
pense of  the  party  who  has  it  done.     Safford  et  al.  v.  Vail,  327. 

2.  Where  a  biU  of  exceptions  does  not  state  that  it  contains  all  the  evidence,  the 

presumption  is  in  favor  of  the  verdict.     Warner  v.  Carlton,  415. 
See  Practicts. 

BILL  OF  REVIEW. 

A  bill  of  review  only  authorizes  the  court  to  decide  from  a  recitation  of  facts,  that 
the  law  was  misapplied  to  them.  The  sufficiency  of  the  evidence  to  establish 
the  facts  as  found,  cannot  be  questioned.  An  improper  determination  of  law 
may  be  examined  into.     Grarrett  et  al.  v.  Moss  et  al.  363. 

BONDS. 

1.  A  declaration  upon  an  appeal  bond  is  sufficient,  which  avers  that  the  appeal 

was  not  prosecuted,  and  that  the  judgment  appealed  from  was  not  paid  and 
that  the  judgment  was  affirmed.  It  need  not  be  aveiTed  that  the  order  dis- 
missing the  appeal,  was  filed  in  the  couj-t  from  which  it  was  taken.  SutherluTid 
v.  Phelps,  91. 

2.  The  dismissal  of  an  appeal  is  equivalent  to  an  affirmance  of  the  judgment 

Ibid.  91. 

3.  An  averment  that  the  judgment  appealed  from  was  final,  or  that  the  judge  of 

the  court  from  whence  the  appeal  was  taken  approved  the  bond,  is  unnecessary. 
Ibid.  91. 

4.  If  the  complainant  to  a  bill  upon  which  an  injimction  has  been  granted,  is  cor- 

ruptly induced  to  dismiss  his  bill,  so  that  the  sureties  in  the  injunction  bond 
may  become  liable,  an  action  against  them  on  the  bond,  will  not  be  sustained. 
Boynton  v.  Moih  et  al.  525. 

5.  A  party  who  has  executed  a  bond  as  surety,  declaring  that  the  principal  in  it, 

who  was  coronei-,  had  succeeded  to  the  office  of  sheriff,  cannot  gainsay  the 
fact,  so  as  to  release  himself  from  liability.     Allbee  v.  People,  533. 
See  Attachment.    Damages.    Judgmbnt. 

BOOKS  OF  ACCOUNT. 

Books  of  account  are  not  admissible  as  pi-oof,  where  the  party  keeps  a  clerk,  or  a 
person  who  sometimes  acts  in  that  capacity,  who  can  prove  the  items.  TVagge- 
laaii  v.  Peters,  42. 
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CERTIORARI. 

1.  In  this  State,  the  common  law  wi'it  of  cei-tiomri  may  issue  to  all  inferior  tribunals, 

where  such  tribunals  proceed  illegally,  and  there  is  no  mode  of  appeal  fi-oia 
such  tribunals,  or  (fther  way  of  reviewing-  their  proceedings.  Chicago  and 
Rock  Island  Railroad  Co.  v.    Whipple,  105. 

2.  On  such  a  writ  issues  of  fact  are  not  to  tried  ;  only  by  the  recoi'd  in  return  to 

the  writ,  are  the  questions  of  jurisdiction  or  regularity  to  be  inquired  into. 
Ibid.  105. 

3.  By  certiorari  the  evidence  taken  in  the  inferior  tribunal  is  not  to  be  brought 

before  the  court,  nor  can  it  be  shown.     Ibid.  105. 

4.  The  common  law  writ  of  certiorari  was  for  the  purpose  of  bringing  the  record  of 

an  inferior  court  or  jurisdiction  after  judgment  before  a  higher  court,  to 
examine  if  jurisdiction  existed  in  the  lower  coui-t,  and  whether  its  proceedings 
were  regular.     Chicago  and  Rock  Island  Railroad  Co.  v.  Fell,  333. 

5.  The  question  of  liability  of  a  corporation  for  committing  a  trespass,  would  de- 

pend upon  a  fact,  as  to  the  orders  and  directions  of  the  company  to  commit  or 
not  the  act  complained  of,  and  a  cer'tiorari,  therefore,  was  not  a  proper  remedy 
to  authorize  a  review  of  the  judgment  of  a  justice  of  the  peace,  in  a  case  of 
trespass.     Ibid.  333. 

6.  A.  \Nr\i  oi  certioran  io  B,  justice  of  the  peace,. is  distinct  and  seperate  from  an 

appeal ;  and  if  the  writ  of  certioi-ari  should  be  dismissed  in  the  Circuit  Court, 
an  appeal  or  writ  of  error  should  be  prosecuted  to  reform  that  judgment.  On 
the  hearing  in  the  Supreme  Court  to  revise  the  judgment  of  the  justice  on 
appeal,  the  judgment  on  the  certiorari  cannot  be  examined.  The  /Same  v. 
Whipple,  337. 

CHANCERY. 

1.  Where  a  supboena  in  chancery  is  served  upon  husband  and  wife,  by  leaving  a 

copy  for  the  wife  with  the  husband,  at  her  place  of  residence,  etc. ,  it  will  be 
presumed,  in  absence  of  proof  to  the  contai-y,  that  the  residence  of  the  pai-ties 
is  identical.     Prieto  v.  Duncan,,  26. 

2.  Where  a  bill  to  foreclose  a  mortgage,  sets  it  out,  with  a  copy  of  the  acknowledg- 

ment, etc.,  and  states  that  the  date  of  the  mortgage,  the  signing,  etc.,  and 
"that  it  was  executed  as  aforesaid,"  the  averments  will  be  sufficient  to  show 
that  the  party  complained  of  executed  it.     Ibid.  26. 

3.  It  is  eri'oneous  to  decree  the  payment  of  money,  out  of  a  fund  belonging  to  per- 

sons not  made  parties  to  the  suit.     Ibid.  26. 

4.  An  injunction  to  prevent  the  collection  of  taxes  will  not  be  granted,  because  of 

irregulai'ities  in  the  assessment.  Chicago,  Bicrlington  and  Quincy  Railroad 
Company  v.  Frary,  34. 

5.  Although  an  absolute  conveyance  may  be  shown  by  parol  testimony  to  have 

been  given  as  a  security  only,  yet  such  evidence  must  be  so  strong  as  to  over- 
come all  doubts,  before  the  court  will  so  decree.     Hartnett  v.  Ball,  43. 

6.  A  party  who  seeks  to  set  aside  a  judgment  by  a  proceeding  in  chancery,  so  as 

to  obtain  a  new  trial,  must  show  himself  clear  of  all  laches,  and  also  that  every 
effort  on  his  part  was  made  to  prevent  the  judgment  against  him.  Ballance 
V.  Loom'is,  82. 

7.  A  party  is  not  bound  to  answer  such  portions  of  a  bill  as  are  demurred  to,  until 

the  demurrer  has  been  passed  upon.     Ibid.  82. 

8.  If  diffei-ent  lots  of  land  have  been  sold  enma.%se,  (although  they  may  have  been 

}ireviously  offered  separately,)  greatly  below  their  value,  the  courts  may  inter- 
fere by  injunction  to  prevent  the  deUvery  of  the  deed.     Ibid.  82. 

9.  If  a  respondent  neglects  to  join  in  a  demurrer  to  a  bill,  but  ai-gues  it,  it  will 

be  intended  that  the  issue  of  law  was  made  up.     Ptiterbaugh  v.  Elliott  et  al, 

10.  It  is  not  error  to  dismiss  a  bill,  on  demurrer,  if  it  is  without  equity.  If  the 
ecjuities  are  defectively  stated,  the  bill  may  be  retained  for  amendment.  Ibid. 
157. 
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11.  The  rule  that  equity  will  not  relieve  against  the  neglect  of  a  party  in  a  suit 
at  law,  who  has  not  made  a  proper  defense,  or  to  move  for  a  new  trial,  will 
depend  upon  the  fact,  that  he  knowingly  had  a  day  in  court.  Owens  v.  Ran- 
stead,  161. 

12.  The  return  of  an  officer  to  a  \\Tit,  is  only  2mma  facie  evidence  of  the  facts 
stated  by  it ;  in  a  proper  case  made,  equity  will  relieve  against  the  eSects 
of  it.  The  remedy  by  action  against  the  officer,  for  a  false  return,  is  not 
always  an  adequate  remedy.     Ibid.  161. 

IS.  A  judgment  obtained  by  means  of  a  false  return  and  without  any  notice  to 
the  ilefendant,  may  be  relieved  against,  in  equity.     Ibid.  161. 

14.  A  Circuit  Court  has  not  the  right  to  prevent  a  party  from  offering  oi-al  evi- 
dence, in  a  chancery  case.     Ibid.  161. 

15.  The  rules  and  orders  of  a  court  regulating  practice,  should  be  placed  upon 
the  records  of  the  court.  Rules  of  court  cannot-  rest  in  parol ;  nor  can  any 
discretion  in  the  application  of  them  be  exercised,  unless  such  discretion  is 
authorized  by  the  rules  themselves.     Ibid.  161. 

16.  Rules  of  court  should  have  a  reasonable  publicity,  and  should  only  operate 
prospectively.     Ibid.  161. 

17.  In  a  matter  of  divorce  it  will  be  presumed  that  the  court  granting  it,  if  it 
received  admissions  as  evidence,  properly  scrutinized  the  evidence,  so  as  to 
be  satisfied  that  the  admissions  were  made  in  sincerity  and  without  fraud. 
Bergen  v.  Bei-gen,  187. 

18.  The  allowance  of  alimony  is  discretionary  with  the  court ;  so  also  is  the 
allowance  for  the  support  of  infant  children.     Ibid.  187. 

19.  The  Circuit  Court  may  set  aside  a  judgment  by  confession,  on  motion,  during 
the  term  at  which  it  was  rendered.  This  exercise  of  discretion  is  not  matter 
for  review  in  the  Supreme  Court.     Bolton  v.  McKinley,  203. 

90.  If  the  conscience  of  the  court  in  reference  to  the- exercise  of  this  discretion, 
is  aided  by  the  trial  of  a  feigned  issue,  and  the  finding  is  in  favor  of  vacat- 
ing the  judgment,  the  case  then  stands  for  pleading  and  trial.     Ibid.  203. 

21.  This  practice  not  approved  of.  Error  will  not  lie  to  correct  the  finding  under 
the  feigned  issue,  the  judgment  thereon  not  being  final.     Ibid.  203. 

22.  Equity  will  not  resti-ain  the  collection  levied  by  officers  de  jure  or  de  facto, 
because  of  irregulai-ities  in  their  levy  or  collection.  Merritt  v.  Fan-is  et  al. 
303. 

23.  A  bill  cannot  be  sustained  to  enforce  an  agreement  by  a  debtor,  to  pay  one 
creditor  in  preference  to  others,  where  such  creditor  has  no  greater  right 
than  others,  to  such  funds.     Boomer  et  al.  v.  Qnnningham  et  al.  320. 

24.  If  a  man  stands  by,  and  suffers  another  to  purchase  land,  to  which  he  has  a 
mortgage,  or  title,  without  making  the  facts  known  to  the  purchaser,  he  will 
be  estojiped  in  equity  from  exercising  his  legal  i-ight.  Cochran  v.  Harrow, 
345. 

25.  A  bill  of  review  only  authorizes  the  coui't  to  decide  from  a  recitation  of  facts, 
that  the  law  was  misapplied  to  them.  The  sufficiency  of  the  evidence  to 
establish  the  facts  as  found,  cannot  be  questioned.  An  improper  determi- 
nation of  law  may  be  examined  into.     Garrett  et  al.  v.  Moss  et  al.  363. 

26.  A  sworn  answer  must  be  disproved  by  two  witnesses.     Panton  v.  Tefft,  366. 

27.  Where  a  party,  by  the  use  of  fraud  and  deception,  obtains  a  conveyance,  the 
parties  who  have  made  it,  may  disregard  it  and  convey  to  a  third  party, 
who  may  establish  the  fi-aud  in  equity,  and  be  protected  in  his  lights. 
Whitney  v.  Roberts,  381. 

28.  So  long  as  the  parties  defrauded,  do  not  ratify  the  act  done  by  them,  they  or 
their  grantees  will  be  sustained  in  their  equitable  lights.     Ibid.  381. 

29.  A  party  who  sets  up  a  claim  to  real  estate,  founded  upon  an  unrecorded  deed, 
from  a  brother,  must  show  such  facts  as  were  sufficient  to  put  any  one  upon 
inquiry  who  was  dealing  with  the  estate.  Negligence  in  giving  notice  to 
those  to  whom  it  was  known  the  estate  was  about  to  be  conveyed,  might 
amount  to  an  estoppel.     Clark  v.  Moms  et  al.  434. 

30.  The  fact  of  possession  by  such  a  party  must  be  considered,  in  connection  with 
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all  the  circumstances  surrounding  it ;  as  to  who  was  the  head  of  the  family ; 
how  far  the  conveyance  was  kept  concealed  ;  the  motive  for  the  conveyance ; 
the  consideration,  and  all  the  incidents  affecting  the  transaction.     Ibid.  434, 

31.  On  petition  by  executoi's  for  license  to  sell  real  estate  to  pay  debts,  and  to 
build  a  house,  etc.,  and  to  interpret  the  will,  the  court  not  having  jurisdic- 
tion under  the  statute,  should  dismiss  the  proceeding.  Bennett,  etc.  v.  Whit- 
man et  al.  448. 

32  In  such  a  case,  the  court  has  not  jDower  to  determine  the  duty  of  the  execu- 
tors. The  proper  proceeding  is  in  chancery  ;  and  in  that  case,  the  evidence 
upon  which  a  decree  is  based  should  be  preserved  of  record,  or  recited  in  it. 
"Where  all  the  essential  facts  are  not  shown,  the  decree  will  be  erroneous. 
Ibid.  448. 

33.  Courts  of  eqiiity  will  not  assume  jurisdiction  to  establish  a  trust  in  every 
case  where  confidence  has  been  reposed  or  a  cx-edit  given.  Doyle  et  al.  v. 
Murphy  et  ux.  502. 

34.  Money  delivered  to  a  person  to  pay  debts,  which  he  converts  to  his  own  use, 
does  not  enable  the  heirs  of  the  party  who  reposed  confidence,  to  convert  it 
into  a  trust  fund.     Ibid.  502. 

35.  If  a  party  abstracts  securities  not  entrusted  to  him,  and  substitutes  forged 
securities  in  their  place,  this  does  not  create  the  relation  of  trustee,  and 
cestiu  qiie  trust.     Ibid.  502. 

36.  Whei'e  a  testator  bequeaths  a  debt  due  him,  to  a  legatee,  the  legatee  cannot 
resort  to  a  court  of  equity  for  its  recovery.     Ibid.  502. 

37.  Bills  for  the  marshaling  of  assets  are  only  entertained  in  cases  where  various 
creditors  clmm  equitable  liens,  in  priority  of  others.  As  where  one  ci'editor 
may  resort  to  two  funds,  and  another  to  but  one.     Ibid.  502. 

38.  The  payment  of  a  part  of  a  sum  of  money  which  is  due  does  not  create  an 
equity  in  favor  of  the  payor,  to  entitle  him  to  an  indefinite  delay,  for  the 
payment  of  the  balance.     Speen-  v.  Cobb,  528. 

.S9  A  court  of  equity  will  not  enjoin  a  tax  for  mere  errors,  if  it  is  attempted  to  be 
levied  by  an  officer  de  facto,  under  authority  incident  to  his  office  ;  but  may 
do  so,  if  the  levy  is  by  one  without  pretense  of  authority,  or  color  of  office  to 
which  such  a  right  is  an  incident.     Mimison  v.  Minor,  594. 

40.  Whei'e  a  ti-ustee  is  appointed  by  deed,  with  a  provision  that  in  case  of  his 
decease  or  legal  incapacity,  that  the  chancellor  shall  be  vested  with  all  the 
trusts  and  confidences  reposed  in  the  trustee  named,  the  chancellor  may  ap- 
point a  trustee,  by  virtue  of  his  office,  to  execute  the  desire  of  the  grantor, 
and  the  right  of  the  chancellor  does  not  depend  upon  his  acquiring  jurisdic- 
tion over  the  heirs  and  personal  representatives  of  the  cestui  que  trust.  Mor- 
rison  v.  Kelly,  610. 

41.  The  Supreme  Court  has  not  jurisdiction  to  issue  writs  of  injunction.  The 
justices  of  this  court  will  not  award  such  writs,  except  under  extraordinary 
circumstances.     Campbell  v.  Campbell,  664. 

See  Contract.     Forfeiture.     Mechanics'  Lien.     Security  for  Costs,  1,  2,  3. 
Time.     Wills  and  Testaments,  3. 

CHATTEL  MORTGAGE. 

1.  A  pai'ty  who  purchases  personal  property  of  a  moi-tgagor,  for  a  good  consid- 

ej-ation,  it  remaining  in  his  possession,  at  the  time  of  the  purchase,  will  be 
pi-otected,  if  the  transaction  on  the  part  of  the  purchaser,  was  one  of  good 
faith.     Brown  v.  Riley,  45. 

2.  If  such  property  is  afterwaj-ds  loaned  to  the  vendor  for  a  temporary  purpose, 

or  if  the  vendor  is  in  the  employment  of  the  pui-chaser,  the  lights  of  the  pux'- 
chaser  will  not  thereby  be  disturbed.     Ibid.  45. 

3.  To  impeach  the  sale  of  personal  jaroperty,  it  is  necessary  to  show  that  both 

vendor  and  purchaser  designed  to  delay  creditors.     Ibid.  45. 

4.  A  chattel  mortgage  designed  to  delay  and  hinder  creditors,  will  not  affect  an 

honest  purchaser  of  the  property.  Notice  must  be  brought  home  to  the  pur- 
chaser.    Ibid.  45. 
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5.  A  chattel  mortg-age  which  authorizes  the  mortg-ag-or  to  retain  possession  of  the 

property,  to  use  and  enjoy  the  same,  according  to  the  usual  course  of  retail 
trade,  is  not  good— but  if  it  authorizes  possession  of  the  goods  to  be  taken, 
and  possession  is  taken  under  the  power,  the  possession  so  taken  is  not  vitiated, 
because  of  the  vicious  provision  in  the  mortgage.    Read  et  al.  v.  Wilson,  377. 

6.  The  fact  that  the  mortgagors  were  continued  in  the  store,  under  their  old  sign, 

and  sold  goods,  for  the  benetit  of  the  mortgagees,  will  not  destroy  the  appar- 
ent good  faith  of  the  transaction.     Ibid.  377. 

7.  A  chattel  mortgage  which  is  good  as  to  the  parties  executing  it,  will  hold,  as 

to  third  parties  who  purchase  with  knowledge  ;  such  purchasers  not  consid- 
ered as  bojia  fide.  The  purchasers  acquire  only  the  right  of  redemption. 
Hathoni  et  al.  v.  Lewis,  395. 

8.  To  give  a  creditor  the  right  to  be  substituted,  in  the  place  of  the  surety  of  his 

debtor,  the  relation  of  debtor  and  creditor  must  exist  between  the  creditor 
and  the  surety.  The  claim  on  the  surety  must  be  valid,  binding  and  capable 
of  being  immediately  enforced.     Coivstant  v.  Matteson,  546. 

9.  If  the  relation  of  creditor  and  debtor  has  never  existed  between  a  creditor  and 

the  surety,  or  having  existed,  has  ceased,  there  cannot  be  any  substitution 
to  the  rights  of  a  surety.     Ibid.  546. 

10.  If  a  surety  is  liable  for  the  immediate  payment  of  a  debt,  owing  by  his  prin- 
cipal, he  may  pay  it  and  resort  at  once  to  any  funds  of  the  principal  he  holds 
as  an  indemnity,  without  waiting  for  the  money  to  be  collected  by  a  resort  to 
an  action  at  law.     Ibid.  546. 

11.  In  chancery,  if  the  creditor  apjilies  to  be  subrogated  to  the  rights  of  a  surety, 
the  fund  pledged  to  indemnify  the  surety,  will  be  directly  appropriated  to 
the  jiayment  of  a  debt  for  which  the  surety  is  liable,  if  the  surety  has  the 
immediate  right  to  satisfy  the  debt  and  resort  to  the  indemnity  in  his  hands. 
Ibid.  546. 

12.  If  property  is  conveyed  to  a  trustee  for  the  payment  of  a  debt,  if  the  trustee 
fails  so  to  apply  it,  a  court  will  compel  its  application  to  that  purpose.  Ibid. 
546. 

13.  Where  a  debtor  gives  his  surety  a  mortgage  to  indemnify  him  against  loss,  the 
property  mortgaged  can  only  be  applied,  when  the  surety  has  either  paid  the 
debt  or  has  become  immediately  liable  for  its  payment,  and  until  then,  a 
court  of  equity  \vill  not  interfere.     Ibid.  546. 

14.  Possession  of  mortgaged  chattels,  by  the  mortgagor,  is  fraudulent  as  to  cred- 
itors and  purchasers,  unless  such  possession  is  provided  for  by  the  mortgage. 
After  the  time  for  possession  by  the  debtor  has  passed,  if  he  keeps  the  prop- 
erty, it  is  equally  fraudulent,  and  subsequent  liens  or  purchasers  will  be 
preferred  to  such  prior  mortgagee.     Ibid.  546. 

15.  If  there  are  several  mortgages,  all  over  due,  and  the  mortgagor  holds  the 
property  contrary  to  the  conditions  of  them,  any  mortgagee  who  first  takes 
possession  of  the  property,  acquires  a  preference  over  the  others,  without 
regard  to  the  date  of  the  mortgage.     Ibid.  546. 

16.  Upon  the  forfeiture  of  the  condition  of  the  mortgage,  the  legal  title  vests  in 
the  mortgagee,  and  becomes  complete  in  time,  if  he  takes  possession.  Ibid. 
546. 

CIRCUIT  COURT— CIRCUIT  CLERK. 

1.  Counties  should  pay  for  printed  blanks,  such  as  summons,  subpoenas,  etc.,  fur- 

nished by  the  clerk  of  the  Circuit  Court  for  the  use  of  his  office.  County  of 
Knox  V.  Arms,  175. 

2.  The  Circuit  Court  may  set  aside  a  judgment  by  confession,  on  motion  during 

the  tei'm  at  which  it  was  rendered.  The  exercise  of  such  discretion  is  not 
subject  to  review  by  the  Supreme  Court.     Bolton  v.  McKinley,  203. 

8.  The  decision  of  the  Cii-cuit  Court  under  the  3Sth  section  of  the  road  law  in  the 
Revised,  Statutes,  is  final.     Coon  v.  Mason  County,  666. 

See  Courts.    Justice  op  the  Peace. 
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CITIES. 

A  judg-ment  for  an  assessment  ag-ainst  lots  or  lands  within  a  city,  should  be 
special,  and  a  precept  should  issue  against  the  lots  or  land  assessed.  A 
general  judgment  and  execution  would  be  wrong.  Broion  v.  City  of  Joliet, 
123. 

On  an  appeal  from  the  County  to  the  Circuit  Court,  in  matters  of  assessment, 
the  trial  is  de  novo,  and  the  Circuit  Court  does  not  acquii-e,  by  appeal,  any 
jurisdiction  beyond  that  of  the  Court.     Ibid.  123. 

Before  a  court  can  render  judgment  for  an  assessment,  the  amount  assessed 
should  appear  in  dollars  and  cents  ;  but  the  return  of  the  commissioners  ap- 
pointed to  make  the  assessment,  may  be  amended  under  the  statute  of  Jeofails. 
Ibid.  123. 


CITY  OF  CHICAGO. 

1.  The  Common  Council  of  the  city  of  Chicago  had  authority  to  appoint  special 

collectors,  under  the  charter  of  1851,  and  whether  they  had  this  power  or  not, 
the  collector  elected  was  not  justified  in  withholding  monies,  upon  the  ground 
that  the  fees  received  by  such  collectors  belonged  to  him.  Mussell  et  al.  v. 
City  of  Chicago,  283. 

2.  The  law  raises  a  presumption  in  favor  of  the  regularity  of  all  proceedings  levy- 

ing assessments,  which  must  be  rebutted  by  showing  affirmatively,  that  some- 
thing was  omitted  or  impropei'ly  done,  if  they  are  to  be  defeated.  McAuley 
V.  The  Satne,  563. 

3.  An  additional  notice  to  parties  interested,  is  not  required,  where  an  assess- 

ment is  postponed  from  one  meeting  of  the  Common  Council  to  another.  Ibid. 
563. 

4.  In  making  assessments  for  public  improvements,  in  the  city  of  Chicago,  the 

costs  of  engineering,  superintending  and  collecting,  may  be  included.  Gf-ibson 
V.  T?ie  Same,  566. 

5.  The  Common  Pleas  Court,  has  the  same  authority  to  continue  a  case  for  assess- 

ments, that  it  has  to  continue  any  other  case.     Ibid.  566. 

6.  In  showing  an  assessment,  thei-e  must  be  something  to  indicate  clearly  what 

the  figui-es  used,  stand  for,  or  are  intended  to  represent.     Ibid.  566. 

7.  The  charter  of  the  city  of  Chicago  does  not  permit  any  property  to  be  burthened 

exceeding  three  per  cent,  in  any  year,  for  improvements  on  streets,  etc. 
MoiTison  V.  The  /Same,  573. 

8.  Equity  will  not  interfere  to  correct  proceedings  on  the  part  of  the  city  of  Chi- 

cago in  collecting  an  assessment ;  a  party  should  take  his  appeal,  or  resort  to 
a  wi-it  of  certiorari.     McBride  v.  The  Same,  574. 

9.  If  the  assessment  was  vitiated  by  fraud,  or  the  i^ai'ty  assessed  was  likely  to  sus- 

tain an  irreparable  injury,  equity  might  relieve.  Mere  irregularities  in  mak- 
ing an  assessment,  will  not  be  regarded  in  equity.     Ibid.  574. 

10.  Assessments  for  improvements  already  made,  by  parties  other  than  the  city, 
are  illegal.     Peck  v.  The  Same,  578. 

11.  Proceedings  under  special  assessment  for  the  city  of  Chicago,  jirior  to  the 
passage  of  the  law  of  1857,  were  limited  to  time,  both  as  to  the  order  of  sale 
and  the  sale  of  property,  and  the  sale  was  required  to  be  within  two  years 
from  the  date  of  the  order  confirming-  the  assessment ;  nnless  it  was  delayed 
by  legal  proceedings.     Hamilton  v.  The  Saine,  580. 

12.  The  collector  for  the  city  of  Chicago  is  required  to  state  in  his  report,  asking 
for  a  judgment  against  delinquent  lots,  etc.,  the  amount  of  taxes  and  assess- 
ments which  remain  unpaid,  after  the  first  Tuesday  of  January,  but  not  the 
l)articular  object  for  which  the  assessment  was  levied,  nor  the  value  of  the 
property  iipon  which  it  has  been  levied.     Bristol  v.  T?ie  Same,  587. 

13.  The  collector's  i-eport  is  prima  facie  evidence  of  the  amount  due,  if  the  owner 

of  th(»  lan<l  is  in  default,  and  upon  this,  judgment  may  be  rendered.  The 
report  does  not  ]irejudice  any  jiavty,  by  any  statement  in  it,  beyond  what  the 
law  requires  shall  be  stated.     Nothing  beyond  is  evidence.     Ibid.  587. 
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14.  A  party  may  appear  and  rebut  a  presumption,  arising  from  the  i-eport  of  the 
collector.     Ibid.  587. 

15.  No  piece  of  propei-ty  can  be  assessed  exceeding  three  per  cent.,  in  one  year, 
for  any  improvement  specified  in  the  first  section  of  the  charter  ;  and  if  it  is 
shown  that  a  greater  sum  has  been  levied,  judgment  should  be  refused.  Ibid. 
587. 

16.  Ten  per  cent,  may  be  collected  in  addition  to  the  assessment  and  costs.  Ibid. 
587. 

17.  Where  it  is  stipulated  that  a  judgment  shall  be  rendered  as  if  by  default, 
upon  certain  conditions,  the  judgment  will  stand  ;  all  that  part  of  the  report 
not  required  by  the  law,  being  disregai-ded.     Ogilen  v.  The  Saine,  592. 

See  Courts.     Peactice  in  Cook  County. 

CLAIM  AND  COLOR  OF  TITLE. 

1.  The  payment  of  taxes  by  any  person  extinguishes  them,  and  if  a  voluntary 

attempt  is  made  to  pay  them  a  second  time,  the  last  will  be  considered  a 
gratuity  to  the  taxing  power.     Mori'ison  v.  Kelly,  610. 

2.  Possession  is  actual,  when  there  is  an  occupancy,  accoi-ding  to  its  adaptation  to 

use  ;  constructive,  when  there  is  a  pai-amount  title  to  it ;  and  adverse,  when 
there  is  such  an  appropriation  of  it  as  will  inform  the  vicinage  that  it  is  in  the 
exclusive  use  and  enjoyment  of  some  kno\vn  person.     Ibid.  610. 

3.  The  second  grantee  will  be  affected  by  a  notice  to  his  grantor,  if,  with  the 

exercise  of  ordinary  prudence  and  caution,  he  could  have  ascertained  the  fact 
of  such  notice.     Ibid.  610. 

4.  An  open  and  visible  occupation  of  land,  is  notice,  to  put  a  party  on  inquiry. 

Ibid.     610. 

See  Taxes. 

COMMON  CARRIERS. 
See  Lost  Baggage.    Railroads. 

CONSIGNOR,  CONSIGNEE. 

Where  goods  are  erroneously  shipped  to  a  fictitious  person,  and  after  remaining 
unclaimed,  are  sold  by  the  warehousemen,  the  sui'plus  proceeds  after  paying 
charges,  belong  to  the  shipper.     Boilvin  et  al.  v.  Moore  et  al.  318. 

CONSTABLES'  BONDS. 
See  Bonds. 

CONSTRUCTION  OF  STATUTES. 

See  Statutes  Construed. 

CONTINUANCE. 

1.  If  a  party  relies  upon  the  promise  of  a  witness  to  be  jiresent  at  a  trial,  he  can- 

not obtain  a  continuance  if  the  ^^^tness  does  not  attend.     Day  v.  Gelston,  102. 

2.  A  party  is  entitled  to  a  continuance  if  a  plaintiff  does  not  file  an  account  ten 

days  before  the  term,  if  he  has  common  counts  in  his  declaration.  Haiothom 
V.  Cooper,  225. 

3.  If  the  plaintiff  desires  to  avoid  a  continuance,  he  can  stipulate  against  using 

the  common  counts,  or  enter  a  nolle  prosequi  as  to  them.     Ibid.  225. 

4.  To  justify  the  continuance  of  a  cause  by  reason  of  the  absence  of  a  witness, 

something  more  than  the  writing  of  letters  and  making  inquiries  is  required. 
SteveTisoii  v.  /S7iei-vx>od,  238. 
B.  An  application  for  a  continuance,  on  account  of  the  absence  of  a  witness,  should 
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not  only  show  diligence,  but  that  there  are  no  others  to  prove  the  same  facts, 
and  that  the  witness  may  be  in  attendance  at  another  term.  A  delay  of  six 
months,  without  serving  process  on  a  witness,  is  a  want  of  diligence.  Earner 
V.  Hennessy,  628. 

CONTRACT. 

1 .  If  money  is  advanced  to  a  sub-contractor,  the  principal  contractor  will  only  be 

held  for  the  amount  advanced  by  his  authority.  Mineral  Point  Railroad  Co. 
V.  Keep,  9. 

2.  Where  a.n  executory  contract  is  in  question,  alleged  to  have  been  founded  in 

fraud,  the  court  will  not  aid  either  party.      Winston  v.  McFarland,  38. 

3.  Where  the  pai'ties  to  a  building  contract  agree  that  the  superintendent  shall 

pass  upon  the  work,  and  certify  as  to  the  payments  to  be  made,  his  decision 
is  binding,  unless  fraud  or  mistake  on  his  part  shall  be  shown.  3IcAuley  v. 
Carter  et  al.,  53. 

4.  Notice  need  not  be  given  of  the  certificate  obtained  from  the  superintendent, 

where  the  contract  does  not  require  it.     Ibid.  53. 

5.  Executoi-y  contracts  are  avoided  by  the  statute  of  frauds ;  executed  contracts 

are  not.     Sioanzey  v.  Moore,  63.  , 

6.  If  a  laboi'er  contracts  verbally,  to  work  an  entire  year,  he  is  entitled  to  the 

wages  agreed  upon ;  and  to  the  same  proportionate  compensation,  for  any 
period  of  time  he  labors,  less  than  a  year.     Ibid.  63. 

7.  A  parol  contract,  which  is  required  by  the  statute  to  be  in  writing,  is  as  binding 

as  any,  when  perfoi'med,  or  while  being  pert\)rmed.     Ibid.  63. 

8.  If  a  party  agrees  to  labor  for  a  year  for  a  certain  sum,  he  must  labor  for  that 

time  to  be  entitled  to  any  compensation.  He  is  not  bound  to  labor  longer  than 
he  pleases,  but  if  he  abandons  the  contract  voluntarily,  he  need  not  be  paid 
f  3r  the  time  he  does  labor.  Ibid.  63. 
9  If  a  pai'ty  agrees  to  labor  for  a  fixed  period,  and  quits  before  that  period  has 
elapsed,  without  any  sufficient  cause,  or  for  any  cause  he  has  provoked,  he 
cannot  i-ecover  for  the  time  he  has  labored.     Ibid.  63. 

10.  At  law,  time  is  of  the  essence  of  a  contract  to  convey  land,  and  if  the  vendor 
is  not  able  to  perform  on  the  day,  the  vendee  may  consider  the  contract  at  an 
end.     Conimy  v.  Case,  127. 

11.  Where  a  party  sold  merchandise,  receiving  part  pay  in  real  estate,  the  resi<iue 
to  be  paid  by  indorsed  notes,  if  the  vendor  takes  note  swithout  an  indorse- 
ment, and  expresses  satisfaction  with  them,  the  vendor  cannot  afterwards 
recover  of  the  purchaser  the  amount  paid  by  said  notes.  Stevens  v.  Bradley, 
280. 

12.  If  any  recovery  could  be  had,  it  would  only  be  upon  a  cancellation  of  or  re- 
turn to  the  purchaser,  at  or  before  trial,  of  the  notes  given  ;  the  return  after 
the  trial  would  be  too  late.     Ibid.  244. 

13.  A  verbal  contract,  not  to  be  performed  within  a  year,  will  not  sustain  an  ac- 
tion.    Conistock  V.  Ward,  248. 

14.  A  mechanics'  lien  cannot  be  sustained  on  a  contract,  which  does  not  contain  a 
pi'ovision,  that  the  work  shall  be  completed  within  three  years.  Senior  v. 
Brebnor  et  al.  252. 

15.  An  action  on  a  contract  must  be  in  the  name  of  the  party  in  whom  the  legal 
interest  is  vested.    Bix  v.  Mercantile  Ins.  Co.  212. 

16.  A  party  suing,  who  shows  he  has  not  any  interest  in  the  cause  of  action,  can- 
not recover.     Ibid.  272. 

17.  Where  one  of  the  thi-ee  jiartners  who  had  effected  an  insurance,  afterwards 
and  before  a  loss,  assigns  his  interest  to  the  other  two,  without  any  notice  to, 
or  consent  by  the  insurers  ;  the  two  cannot  recover  on  the  policy,  especially 
where  they  so  declare  in  their  declaration,  and  the  policy  forbids  such  an  as- 
signment.    Ibid.  272. 

18.  A  subsequent  agi'eement  under  seal,  written  upon  and  refei'ring  to  a  former 
agreement  not  under  seal,  which  imposes  a  penalty  in  case  the  original  con- 
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tract  should  not  be  perfoi-med,  does  not  convert  such  original  contract  into  a 
deed.     WaugJiop  v.  Weeks  et  al.  350. 

19.  A  party  who  engages  to  labor  for  another  for  a  specified  time,  cannot  recover 
for  his  services  unless  he  performs  his  contract,  or  is  excused  by  his  employer, 
or  is  justified  in  leaving  the  service.     Angle  v.  Hanna,  429. 

20.  That  he  is  called  upon  to  do  severe,  or  unpleasant  labor,  does  not  excuse  him 
for  lea\ang  his  work.     Ibid.  429. 

21.  In  an  action  to  recover  damages  for  work  improperly  performed  by  a  plasterer, 
it  is  erroneous  to  refuse  to  instruct  the  jury,  that  a  warranty  "might  exist  in  a 
contract,  without  the  use  of  any  particular  word,  if  such  was  the  intention  ; 
and  that  if  the  plastering  fell  ofl',  it  may  be  inferred  the  work  was  not  well 
done,  unless  it  be  shown  that  the  plasterer  was  not  in  fault.  Van  Buskirk  v. 
Marden,  446. 

22.  A  pai'ty  who  has  accepted  work,  is  not  held  to  have  waived  defects  in  it,  if, 
like  plastering,  it  may  have  latent  defects,  which  are  not  open  to  inspection. 
Ibid.  44(5. 

23.  "Where  the  same  proof  may  be  offered  under  the  issues  in  a  case,  as  might  be 
oSered  under  an  imanswered  plea,  it  is  not  ground  for  a  reversal,  that  a  plea 
is  so  unanswered.     Atlantic  Insurance  Company  v.  Wright,  462. 

24.  A  verdict  which  finds  the  issue  for  the  plaintifl',  and  assesses  his  damages,  is 
sufficient.     Ibid.  462. 

25.  "Where  the  representatives  of  an  insurance  company,  express  satisfaction  with 
the  pi'eliminary  proofs  of  a  loss,  avS  offered  by  the  insured,  they  cannot  subse- 
quently withdraw  that  approval,  but  will  be  bound  by  it.     Ibid.  462. 

26.  Tf  the  agent  of  an  insiu-ance  company  is  informed  of  all  the  facts  connected 
wth  the  interest  of  the  assured  in  the  property  described  in  the  policy,  and 
does  not  require  a  statement  thereof,  the  company  would  be  bound  by  his  acts, 
and  cannot  avoid  the  policy  because  the  interest  of  the  insui'ed  varies  from  the 
conditions  stated  in  the  policy,  but  will  be  estopped  by  the  acts  of  the  agent. 
Ibid.  462. 

27.  Time  may  be  of  the  essence  of  a  contract,  and  where  that  is  made  clearly  to 

appear,  the  court  will  enforce  aforfeitui-e,  unless  they  are  circumstances  which 
will  reUeve  against  it.     Steele  et  al.  v.  Biggs  et  al.  643. 

28.  A  payment  of  a  considerable  part  of  the  purchase  money  will  not  excuse  the 
purchaser  for  non-pefoi-mance.     Ibid.  643. 

29.  In  contracts  for  the  sale  of  land  to  A.  B.,  his  repi-esentatives  or  assigns,  a  cove- 
nant for  the  payment  of  money,  which  is  bi-oken,  is  assignable  after  the  breach, 
and  may  run  wth  the  land,  so  as  to  have  a,  forfeiture  declared,  if  the  assignee 
is  by  the  contract  vested  with  the  option  of  so  doing.     Ibid.  643. 

30.  A  forfeiture  may  be  produced  by  a  reasonable  notice  of  the  intention  to  do  so, 
if  a  strict  performance  is  not  made.     Ibid.  643, 

31.  A  simple  inquiry,  as  to  whether  a  party  will  take  money,  is  not  a  tender. 
The  money  must  be  in  the  power  or  within  immediate  control  of  the  party 
offering  it.     Ibid.  643. 

See  Action. 

CONVEYANCES. 

1.  Although  an  absolute  conveyance  may  be  sho^vn  by  parol  testimony  to  have 

been  given  as  a  security  only,  yet  such  evidence  must  be  so  strong  as  to  ovei-- 
come  aU  doubts,  before  the  court  will  so  decree.      Hartnett  v.  Ball,  43. 

2.  It  is  competent  for  a  party  to  show  that  the  consideration  expressed  in  a  deed 

apphed  only  to  a  part  of  the  land  described  in  it,  the  vendor  not  pretending 
tohave  a  title  to  some  of  the  land  i-eferred  to  in  the  deed.  Sidders  v.  Riley, 
109. 

3.  A  party  who  contracts  to  give  a  deed  mth  a  covenant  against  incumbrances, 

does  not  meet  his  obligation,  by  offering  such  a  deed,  if  the  property  is  actually 
incumbered.     Conway  v.  Case,  127. 

4.  The  word  "also,"  in  a  deed,  expressing  what  is  gi'anted  tksrebv.  meaua  like* 
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wise,  in  like  manner,  in  addition  to,  denoting  that  something  is  added  to  what 
precedes  it.     Panton  v.  Tefft,  366. 

5.  The  proof  of  notice  of  an  uni-ecorded  deed,  may  be  established  like  any  other 

fact.     Monnson  v.  Kelly,  610. 

6.  The  delivery  of  a  deed  to  a  stranger,  if  ratified  by  the  grantee,  is  good.     Ibid. 

610. 

7.  The  delivery  of  a  deed  to  one  other  than  the  gi-antee,  having  an  interest  in  the 

land,  is  good.     Ibid.  610. 

See  Deeds.     Ejectment,  6.    Frauds. 

CORPORATIONS. 

1.  Corporations  are  included  in  the  word  "person,"  used  in  the  Attachment  Law. 

M'lTieral  Point  Railroad  Company  v.  Keep,  9. 

2.  The  question  of  liability  of  a  corporation  for  committing  a  trespass,  would  de- 

pend upon  a  fact,  as  to  the  orders  and  directions  of  the  company  to  commit  or 
not  the  act  complained  of,  and  a  certiorari,  thei-efore,  was  not  a  proper  remedy 
to  authorize  a  review  of  the  judgment  of  a  justice  of  the  peace  in  a  case  of 
trespass.     Chicago  and  Rock  Island  Railroad  Company  v.  Fell,  333. 

3.  The  service  of  a  process  upon  any  agent,  other  than  the  law  agent  of  a  corpora- 

tion, is  sufficient,  if  properly  made  and  returned.     Ibid.  333. 

See    Cities.      Municipal    Coeporations..      Railroads.      Towns    and    Cities 

COSTS. 

See  Administrator,  4.     Office  —  Officer.    Security  for  Costs. 

CO-TENANTS. 

See  Action. 

COUNTIES,  COUNTY  COURTS  AND  COMMISSIONERS. 

1.  On  a  judgment  against  a  county,  it  is  erroneous  to  award  an  execution.     County 

of  Knox  v.  Arms,  175. 

2.  Counties  should  pay  for  printed  blanks,  such  as  summons,  supboenas,  etc.,  fur- 

nished by  the  clerk  of  the  Circuit  Court  for  the  use  of  his  office.     Ibid.  175. 

3.  County  Courts  can  establish  rules  of  practice.     HolUmay  v.  Freeman,  197. 

COURTS. 

1.  The  Common  Pleas  should  not  assess  damages,  as  if  by  default,  while  a  plea  of 

the  general  issue  is  on  tile,  though  verified  by  an  insufficient  affidavit.  The 
plea  should  first  be  struck  from  the  files.     McDonnell  v.  Harter,  28. 

2.  In  Cook  county,  where  a  note  is  the  cause  of  action,  and  the  declaration  besides 

special  contains  the  common  counts,  the  affidavit  of  merits  to  a  plea,  may  be 
general,  and  go  only  to  a  jiart  of  the  damages  claimed.  Former  decisioiis 
review.     Hard  v  Burr  et  al.  29. 

8.  If  a  plaintiff  shall  abandon  the  common  counts,  and  the  defendant  shall  then 

refuse  to  swear  that  he  has  a  meritorious  defense,  the  plaintiff  will  be  entitled 
to  a  judgment.     Ibid.  29. 

4.  If  the  jilaintiff,    after  a  plea  filed,  shall  limit  his  demand,  and  the  defendant 

refuses  to  make  a  further  affidavit,  judgment  may  pass  as  by  default.  Ibid. 
29. 

5.  Judgment  against  several  cannot  go,  upon  service  of  notice,  etc.,  on  one  ;  nor 

does  filing  notice,  in  the  office  of  the  clerk  of  Cook  County  Court,  meet  the 
exigency  of  the  statute.     Ibid.  29. 

6.  An  affidavit  of  merits  to  a  plea  is  part  of  the  plea,  and  is  preserved  in  the  record 

without  a  bill  of  exceptions.  This  is  the  case  also,  where  a  plea  is  stricken 
from  the  files.     Whiting  v.  Fuller,  33. 

7.  Persons  sued  jointly,  who  plead  the  general  issue,  may  sustain  it  by  an  affidavit 
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of  merits  made  by  one  of  the  defendants.     If  seperate  pleas  are  filed,  each 
plea  must  be  sustained  by  an  affidavit  of  merits.     Ibid.  33. 

8.  The  courts  mil  not  interfere  by  injunction,  to  prevent  the  collection  of  taxes, 

because  of  irreg-ularities  in  the  assessment.     Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Frary,  34, 

9.  It  will  be  presumed  that  a  cross-motion  made  to  have  a  previoiis  motion 

stricken  from  the  files,  and  referring  to  rules,  vi'as  sustained  under  the  rules 
referred  to.     Holloway  v.  Freeman,  197. 

10.  County  Courts  can  establish  rules  of  practice.     Ibid.  197. 

11.  The  court  may  set  aside  a  judgment  by  confession,  on  motion  during  the  term 
at  which  it  is  rendered.  Such  discretion  is  not  subject  to  review.  Bolton  v. 
McEinley,  203. 

12.  The  Circuit  Court  has  jurisdiction  on  appeal  from  a  justice  of  the  peace, 
where  the  justice  had  jurisdiction,  however  defective  the  service  of  sum- 
mons by  the  constable  may  have  been.  And  by  taking  an  appeal,  the  appel- 
lant gives  jurisdiction,  even  in  cases  where  there  was  not  any  service. 
/Sioingley  v.  Haynes,  214. 

13.  Evidence  must  be  heard,  before  it  can  be  determined  that  a  justice  of  the 
peace  had  not  jurisdiction.     Ibid.  214. 

14.  A  party  may  succeed  in  any  form  of  action,  if  the  justice  of  the  peace  had 
jurisdiction  of  the  subject-matter.     Ibid.  214. 

15.  A  court  trying  a  case  in  place  of  a  jury,  if  on  announcing  a  finding,  a  motion 
for  a  new  trial  and  in  arrest  are  intei-posed,  may  render  a  judgment  at  a 
future  day,  after  the  motions  are  disposed  of.     Stevenson  v.  Shei-wood,  238. 

16.  If  che  matters  alleged  in  a  special  plea,  may  be  offered  in  defense  under  the 
general  issue,  it  will  be  presumed  they  were  so  offered.     Ibid.  238. 

17.  The  Court  of  Common  Pleas  of  the  city  of  Aurora  has  power  to  issiie  final 
process  to  a  foreign  counti-y.     People  ex  rel.  Montgomery  v.  Baii;  241. 

18.  Where  local  courts  have  jurisdiction  to  render  judgment,  they  may  issue  final 
process,  beyond  the  limits  of  their  original  jurisdiction,  to  aid  in  the  enforc- 
ing of  such  judgment.     Ibid.  241. 

19.  In  actions  ex  delicto,  it  is  seldom  that  courts  will  interfere  with  the  finding  of 
jui'ies  ;  but  in  actions  ex  co7itractu,  whei-e  a  measui-e  of  damages  is  usually 
furnished,  and  the  proof  and  instructions  are  not  properly  considei-ed,  ver- 
dicts will  be  set  aside.     Fish  v.  Mosebei'ry,  288. 

20.  A  party  may  take  a  judgment  by  nil  dieit,  to  that  portion  of  his  demand  not 
answered  by  a  plea,  even  though  a  demurrer  may  have  been  filed,  at  any 
time  during  the  term  at  which  the  plea  is  filed,  if  before  final  judgment,  on 
payment  of  costs  of  the  motion.     Safford  et  al.  v.  Vail,  327. 

21.  The  common  law  writ  of  certiorari  was  for  the  purjaose  of  bringing  the  record 
of  an  inferior  court  or  jurisdiction  after  judgment  before  a  higher  court,  to 
examine  if  jurisdiction  existed  in  the  lower  court,  and  whether  its  proceed- 
ings were  regular.     Chicago  and  Rock  Island  Railroad  Co.  v.  Fell,  333. 

22.  A  wi'it  of  cei'tioran  to  a  justice  of  the  peace,  is  distinct  and  sepai-ate  from  an 
appeal ;  and  if  the  writ  of  certiorari  should  be  dismissed  in  the  Circuit  Court, 
an  appeal  or  wi-it  of  error  should  be  prosecuted  to  reform  that  judgment. 
On  the  hearing  in  the  Supreme  Court  to  revise  the  judgment  of  the  justice 
on  appeal,  the  judgment  on  the  certiorari  cannot  be  examined.  /Same  v. 
Whipple,  337. 

23.  The  records  of  a  court  in  which  a  suit  is  pending,  are  admissible  as  evidence, 
and  prove  themselves.     Prescott  et  ux.  v.  Fisher  et  al.  390. 

24.  A  coiu't  of  law  has  power  to  ofder  the  opening  of  a  judgment  rendered  upon 
cognovit,  where  usury  is  alleged  to  constitute  a  part  of  the  judgment,  an(J 
hear  the  parties  ;  and  rediice  the  amount,  or  set  the  judgment  aside.  Flem- 
ing et  al.  V.  Jencks  et  al.  475. 

25.  The  decision  of  the  Circuit  Court,  under  the  38th  section  of  the  Road  Law  ir 
the  Revised  Statutes,  is  final.     Coon  v.  Mason  County,  666. 

See  Circuit  Codbt. 
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COVENANTS. 

1.  A  party  who  contracts  to  give  a  deed  with  a  covenant  against  incumbrances, 

cannot  comply,  if  the  property  is  actually  incumbered.    Cmiway  v.  Case,  127. 

2.  Where  a  covenant  is  to  be  implied  from  statutory  words,  the  very  words  of 

the  statute  must  be  used.     Vipond  v.  Hurlburt,  226. 
See  Action. 

CRIMINAL  ACTS— CRIMINAL  LAW. 

1.  A  jury  should  not  be  sworn  for  the  term,  but  for  the  trial  of  each  particular 

case.     Barney  v.  People,  160. 

2.  In  an  indictment  for  i-ape,  it  is  erroneous  to  refuse  to  instruct  the  jury,  that  if 

they  believe  the  husband  of  the  prosecutrix,  an  able  bodied  man,  was  so  near 
that  he  might  have  heard  an  outcry  ;  that  no  outcry  was  made,  and  that  the 
husband  and  wife,  after  the  offense  charged,  remained  for  a  time  with  the 
accused  in  friendly  intercourse,  that  these  circumstances  raise  a  strong  pre- 
sumption of  innocence  in  the  accused.     Ibid.  160. 

3.  A  conspii-acy  to  obtain  goods  by  false  pretenses,  is   an  indictable  offense. 

Johnson  v.  People,  314. 

4.  If  a  person,  indicted  for  a  misdemeanor,  is  put  on  trial,  the  right  to  a  final 

judgment  on  the  demurrer,  is  supposed  to  have  been  waived.     Ibid.  314. 

5.  On  an  indictment  for  a  misdemeanor,  the  plea  of  not  guilty  must  be  entered 

by  counsel  or  the  accused  without  an  arraignment.  Withoiit  an  issue  there 
is  nothing  to  be  tried,  and  if  this  is  not  shown,  it  is  error  to  sentence.  Ibid. 
314. 

6.  If  the  record  shows  a  trial  by  consent,  the  defect  may  be  held  to  be  cured  ;  or 

the  omission  to  enter  the  plea  may  be  obviated  by  an  order  of  court.  Ibid. 
314. 

7.  The  awarding  of  a  separate  trial  in  criminal  cases,  is  a  matter  of  discretion, 

not  assignable  for  error.     Ibid.  314. 

DAMAGES. 

1.  In  an  action  of  debt,  a  plaintiff  cannot  recover  more  than  he  claims  by  his 

declaration,  nor  can  the  damages  on  a  penal  bond  be  greater  than  the  ad 
damnum.     Russel  et  al.  v.  City  of  Chicago,  283. 

2.  In  an  action  to  recover  damages  for  work  improperly  pei'formed  by  a  plas- 

terer, it  is  erroneous  to  refuse  to  instruct  the  jury,  that  a  warranty  might 
exist  in  a  contract,  without  the  use  of  any  particular  word,  if  such  was  the 
intention,  and  that  if  the  plastering  fell  off,  it  may  be  inferi'ed  the  work  was 
not  well  done,  unless  it  be  shown  that  the  plasterer  was  not  in  fault.  Vari 
Buskirk  v.  Murden,  446. 

3.  A  party  who  has  accepted  work,  is  not  held  to  have  waived  defects  in  it,  if, 

like  plastering,  it  may  have  latent  defects,  which  are  not  oj)en  to  inspection. 
Ibid.  446. 

See  Action.     Negligence.    Railroads. 

DEBTOR  AND  CREDITOR. 

1.  On  the  trial  of  right  of  i;)roperty,  a  recital  in  the  execution  of  the  rendition  of 

the  judgment  is  sufficient  proof  of  tlie  judgment ;  the  claimant,  by  giving 
notice,  admits  the  regularity  and  existen£e  of  the  proceedings  against  the 
defendant.     Dexter  v.  Parkins,  143. 

2.  A  preferi-ed  creditor  has  no  greater  right  to  personal  property,  than  a  pur- 

chaser for  a  valuable  consideration,  as  against  judgment  creditors.    Ibid.  143. 

3.  A  bill  cannot  be  sustained  to  enforce  an  agreement  by  a  debtor,  to  pay  one 

ci-editor  in  jn-eference  to  others,  where  such  creditor  has  no  gi-eater  right 
than  otliers,  to  such  funds.     Boome)-  et  al.  v.  Cunningham,  320. 

4.  The  mere  assent  of  a  creditor  that  his  debtor  may  make  an  assignment  for  the 
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benefit  of  his  creditors,  does  hot  have  the  effect  to  release  the  debt.    Howlett 
V.  Mills  et  al.  341. 
5.  A  debtor  may  sell  his  estate  although  he  is  in  debt,  provided  he  does  it  fairly, 
for  a  reasonable  consideration,  and  without  fraud.     Waddains  v.  Humphrey, 
661. 

See  Assignor  and  Assignee.    Jddgment  Debtok  and  Creditor. 

DECREE. 

It  is  erroneous  to  decree  the  payment  of  money  out  of  a  fund  belonging  to  per- 
sons not  parties  to  the  suit.     Pi'ieto  v.  Ihincan,  26. 

DEEDS. 

1.  A  subsequent  agreement  under  seal,  wi-itten  upon  and  referring  to  a  former 

agreement  not  under  seal,  which  imposes  a  penalty  in  case  the  original  con- 
tract should  not  be  perfoi-med,  does  not  convert  such  original  contract  into  a 
deed.     Waughop  v.  Weeks  et  al.  350. 

2.  The  word  "  also,"  in  a  deed,  expressing  what  is  gi-anted  thereby,  means  like- 

wise, in  like  manner,  in  addition  to,  denoting  that  something  is  added  to  what 
precedes  it.     Panton  v.  Tefft,  366. 

3.  "Where  a  deed  has  been  obtained  surreptitiously  and  placed  upon  record  by  the 

grantee,  nothing  short  of  an  explicit  ratification  of  the  deed,  or  such  an  acqui- 
escence, after  a  knowledge  of  the  facts,  as  would  raise  a  pi>esumption  of  ex- 
press ratification,  can  give  it  vitality.     Hadlock  v.  Hadlock,  384. 

4.  A  party  who  sets  up  a  claim  to  real  estate,  founded  upon  an  unrecorded  deed, 

from  a  brother,  must  show  such  facts  as  wei'e  sufficient  to  put  any  one  upon 
inquiry  who  was  dealing  with  the  estate.  Negligence  in  giving  notice  to 
those  to  whom  it  was  known  the  estate  was  about  to  be  conveyed,  might 
amount  to  an  estoppel.     Clark  v.  Morris  et  al.  434. 

5.  The  fact  of  possession  by  such  a  party  must  be  considered,  in  connection  with 

all  the  circiunstances  surrounding  it ;  as  to  who  was  the  head  of  the  family  ; 
how  far  the  conveyance  was  kept  concealed  ;  the  motives  for  the  conveyance  ; 
the  consideration,  and  all  the  incidents  affecting  the  transaction.     Ibid.  434. 

6.  Pai'ties  are  estoxaped  by  the  recitals  in  their  deed.    Byrne  v.  Morehonse  et  al. 

603. 

7.  Where  commissioners  to  allot  government  land  in  Galena,  decided  that  A.  B. 

and  C.  were  entitled  to  the  preemption  to  two  lots,  and  a  partition  of  the 
same  was  made  by  deed  between  them,  each  would  hold  under  the  partition 
deed,  whatever  their  anterior  rights  might  have  been.     Ibid.  603. 

8.  The  delivery  of  a  deed  to  a  stranger,  if  ratified  by  the  gi'autee,  is  good.     Mor- 

rison V.  Kelly,  610. 

9.  The  delivery  of  a  deed  to  one  other  than  the  grantee,  having  an  interest  in  the 

land,  is  good.     Ibid.  610. 

See  Chancery.     Conveyance.    Feauds. 

DELIVERY. 

Where  A.  and  B.  cultivate  a  farm  jointly,  A.  furnishing  a  horse,  harness,  etc., 
and  B.  a  horse,  for  their  joint  use,  and  B.,  on  being  arrested  on  a  criminal 
chai'ge,  tells  A.  to  take  his  horse  home,  that  he,  B.,  would  be  back  in  a  few 
days,  and  A.  does  so,  afterwards  using  and  claiming  the  horse  as  his  ovni ; 
this  is  a  sufficient  delivery  from  B.  to  A.  to  enable  the  former  to  keep  the 
horse,  as  against  other  creditors  of  B.     Parsons  v.  Overmire,  58. 

DEMURRER. 

1.  A  plea  which  professes  to  answer  the  whole  cause  of  action,  but  only  answer& 
a  part,  is  obnoxious  to  a  demurrer.     Moir  v.  Harrington,  40. 
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2.  A  party  is  not  bound  to  answer  the  part  of  a  bill  demurred  to  until  after  the 

demurrer  is  decided.     Ballance  v.  Loomis  et  al.  82. 

3.  Pleas  which  profess  to  answer  the  declaration,  but  only  answer  a  part  of  it, 

are  obnoxious  to  a  demurrer.     Marsh  v.  BenTiett,  313. 

4.  If  an  unanswered  demurrer  is  on  record,  and  the  party  filing  it  goes  to  trial  by 

consent,  it  will  not  be  cause  for  reversal  of  the  judgment.  Parker  v.  Palmer 
et  al.  489. 

See  Pleading.    Practice,  49,  74. 

DEVISE. 

See  Wills  and  Testaments. 

DILIGENCE. 

1.  Where  it  is  designed  to  recover  against  the  indorser  of  a  note,  action  must  be 

brought  against  the  maker,  at  the  first  term  of  any  court  having  jurisdiction, 
although  there  may  not  be  ten  days  between  the  time  the  note  falls  due,  and 
the  commencement  of  the  term.     Chalmers  v.  Moo7'e,  859. 

2.  As  an  evidence  of  diligence  against  the  maker  of  a  note,  an  execution  should 

be  levied  on  goods,  and  the  right  of  property  therein  tried,  if  the  goods  are 
in  the  possession  of  the  maker.     Ibid.  359. 

3.  Diligence  requires  the  issuance  of  an  execution  in  the  county  where  the  judg- 

ment shall  have  been  rendered.     Ibid.  359. 

4.  Property  in  the  possession  of  the  jnaker  of  a  note,  shoidd  be  sold  subject  to 

the  claim  of  others,  so  that  the  rights  of  parties  may  be  ascertained.  Ibid. 
359. 

DIVORCE. 

1.  In  a  matter  of  divorce  it  will  be  presumed  that  the  court  granting  it,  if  it  re- 

ceived admissions  as  evidence,  properly  scrutinized  the  evidence,  so  as  to  be 
satisfied  that  the  admissions  were  made  in  sincerity  and  without  fraud.  Ber- 
gen V.  Bei-gen,  187. 

2.  The  allowance  of  alimony  is  discretionary  with  the  court;  so  also,  is  the  allow- 

ance for  the  support  of  infant  children.     Ibid.  187. 

3.  A  bill  filed  for  a  divorce,  is  to  be  taken  against  the  party  filing  it,  as  true. 

The  recitals  in  a  decree  are  conclusive  against  the  l)arty  who  sought  it. 
Prescott  et  ux.  v.  Fisher,  390. 

4.  A  deserted  wife  may  acquire  property  and  control  it  and  her  pei'son,  and  may 

be  sued  as  a  /erne  sole,  and  if  divoi'ced  and  again  marries,  her  husband  will 
be  jointly  liable  with  her  for  debts  contracted.     Ibid.  390. 

5.  Alimony  will  be  granted  in  pi-oportion  to  the  wants  of  the  party  asking  it,  and 

the  ability  of  the  person  who  is  to  pay  it.  The  allowance  depends  upon  a 
judicial  exercise  of  discretion,  which  may  be  inquired  into  on  appeal.  Foote 
V.  Foote,  426. 

6.  An  allowance  for  alimony  may  be  increased  or  diminished.     Ibid.  425. 

7.  A  divorced  woman  is  not  a  good  witness,  where  her  former  husband  is  a  party. 

Waddams  v.  Hiiinphrey,  661. 

DOLLAR,  OR  CHECK  MARK. 
See  Assessments,  8.     Cities.     City  of  Chicago,  6. 

EJECTMENT. 

1.  The  award  of  a  new  trial  in  a  first  ejectment  suit,  wipes  out  the  verdict ;  no 

judgment  can  be  rendered  on  it,  nor  is  it  a  bar  to  any  proceeding.  Hdicards 
V.  Edwards,  121. 

2.  Uncontradicted  proof  that  the  defendant  in  an  action  of  ejectment,  commenced 

building  a  brick  house  on  the  premises,  in  1848,  and  that  he  and  his  family 
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had  resided  in  the  same  since  1849  or  1850,  the  trial  taking-  place  in  1858,  is 
sufficient  e\'idence  of  possession  at  tlie  time  the  suit  was  brought,  which  was 
in  September,  1856.     Goodhue  v.  Baker,  262. 

3.  A  verdict  in  ejectment  which  finds  the  defendant  guilty,  and  the  estate  estab- 

lished in  the  plaintiflF  to  be  an  estate  in  fee,  is  responsive  to  the  issue,  and  is 
sufficient.     Ibid.  262. 

4.  The  motion  for  a  new  trial  in  ejectment,  upon  common  law  gi-ounds,  may  be 

granted,  but  if  apphed  for  under  the  statute,  the  conditions  required  must 
be  complied  with.     Ibid.  262. 

5.  A  verdict  in  ejectment,  which  finds  that  the  plaintiff  is  the  owner  of  the  land, 

is  sufficiently  explicit  as  to  title.     Hacllock  v.  Hadlock,  384. 

6.  "Where  a  deed  has  been  obtained  surreptitiously  and  jilaced  upon  recoixi  by 

the  g-rantee,  nothing  short  of  an  explicit  ratification  of  the  deed,  or  such  an 
acquiescence,  after  a  knowledge  of  the  facts,  as  would  raise  a  presumption 
of  express  ratification,  can  give  it  vitality.     Ibid.  384. 

7.  Where  a  judgment  in  ejectment  does  not  award  the  plaintiff  possession  of  the 

land,  the  Circuit  Coui-t  at  a  subsequent  term  may  coi-i-ect  it,  or  the  Supreme 
Court  may  do  so  on  appeal.     Ibid.  384. 

8.  Before  a  party  can  introduce  the  copy  of  a  deed,  he  must  lay  the  pi-oper  foiui- 

dation,  and  th.<jn  he  must  inti'oduce  a  copy  of  the  record  book,  not  the  book 
itself.     Ha'TiSmi  et  al.  v.  Annstrong,  442. 

9.  It  is  not  necessary  in  ejectment,  to  make  any  other  party  than  the  occupant  a 

defendant ;  a  judgment  against  him  binds  all  persons  who  are  in  privity. 
Ibid.  442. 

10.  In  an  action  of  ejectment,  where  the  jjarty  has  the  statutory  right  to  a  new 
trial  on  payment  of  costs,  a  new  trial  at  common  law  will  not  so  readily  be 
gi-anted  in  any  case,  and  especially  because  of  the  absence  of  counsel.  Walker 
V.  Armour,  648. 

11.  The  want  of  a  similiter  in  actions  of  ejectment,  is  cured  by  a  verdict,  or  the 
defendant  may  add  it  if  he  chooses,  as  a  matter  of  form.  The  plea  of  not 
g-uilty  is  the  issue.     Ibid.  648. 

See  Claim  akd  Color  op  Title. 

ERROR. 
See  Writ  of  Error. 


ESTOPPEL. 

1.  If  a  man  stands  by,  and  suffers  another  to  purchase  land,  to  which  he  has  & 

mortgage  or  title,  without  making  the  facts  known  to  the  purchaser,  he  will 
be  estopped  in  equity  from  exercising  his  legal  right.  Cochran  v.  Harrow,  345. 

2.  Parties  are  estopped  by  the  recitals  in  their  deed.     Byrne  v.  Morehouse  et  al. 

603. 

3.  Where  commissioners  to  allot  government  land  in  Galena,  decided  that  A.  B. 

and  C.  were  entitled  to  the  preemption  to  two  lots,  and  a  partition  of  the 
same  was  made  by  deed  between  them,  each  would  hold  under  the  partition 
deed,  whatever  their  anterior  rights  might  have  been.     Ibid.  603. 

EVIDENCE. 

1.  The  written   memoranda,  taken  at  the  time  a  deceased  witness  testified,  in  a 

suit  between  the  same  parties,  may  be  read  in  evidence.  The  correctness  of 
such  memoranda  may  be  disputed,  and  the  jury  must  pass  upon  them.  Min^ 
eral  Point  Railroad  Co.  v.  Keep,  9. 

2.  If  money  is  advanced  to  a  sub-contractor,  the  principal  contractor  will  only  bf? 

held  for  the  amoimt  advanced  by  his  authority.     Ibid.  9. 

3.  Books  of  account  are  not  admissible  as  proof,  where  the  party  keeps  a  clerk, 
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or  a  person  who  sometimes  acts  in  that  capacity,  who  can  prove  the  items. 
Waggeman  v.  Peters,  42. 

4.  Proof  of  detention  of  property,  may  be  made  by  any  circumstances  which  go 

to  satisfy  the  jury.  If  a  party  refuses  to  listen  to  a  demand  of  property,  it 
may  be  satisfactory.     Kranz  v.  Ki-oger,  74. 

5.  The  entry  of  a  justice  of  the  peace,  in  his  docket,  cannot  be  controverted  by 

parol  testimony  ;  the  record  is  more  trustworthy  than  parol  testimony.  Oar- 
field  V.  Douglas,  100. 

6.  If  the  justice  acts  corruptly,  he  can  be  made  to  answer,  criminally  and  civilly, 

Ibid.  100. 

7.  It  is  competent  for  a  party  to  show  that  the  consideration  expressed  in  a  deed 

applied  only  to  a  part  of  the  land  described  in  it,  the  vendor  not  pretending 
to  have  title  to  some  of  the  land  referred  to  in  the  deed,  bidders  v.  Riley, 
109. 

8.  A  party  who  contracts  to  give  a  deed  with  a  covenant  against  incumbrances, 

does  not  meet  his  obligation,  by  offering  such  a  deed,  if  the  property  is  actu- 
ally incumbered.     Conway  v.  Case,  127. 

9.  Proof  of  an  incumbrance  may  be  sho^vn  by  the  record.     And  if  the  mode  of 

proof  is  ii-regular,  that  mode  must  be  objected  to,  so  that  another  may  be 
adopted.     Ibid.  127. 

10.  It  will  be  presumed  that  all  proper  preliminary  proof  was  made  to  the  intro- 
duction of  the  record,  as  evidence,  unless  the  contrary  appears.     Ibid.  127. 

11.  Parties  should  make  specific  objections  in  the  Circuit  Court  to  the  iiitroduc- 
tion  of  evidence,  if  the  propriety  of  its  introduction  is  to  be  questioned  in  the 
Supreme  Court.     Ibid.  127. 

12.  The  cancellation  of  a  check  npon,  and  its  retention  by  a  bank,  is  evidence  of 
the  payment.     Ibid.  127. 

13.  A  tender  of  money  will  be  presumed  sufficient,  if  not  objected  to.     Ibid.  127. 

14.  On  the  trial  of  right  of  property,  a  recital  in  the  execution  of  the  rendition  of 
the  judgment,  is  sufficient  proof  of  the  judgment;  the  claimant,  by  giving 
notice,  admits  the  regularity  and  existence  of  the  proceedings  against  the 
defendant.     Dexter  v.  Parkins,  143. 

15.  The  wife  of  a  defendant  in  execution,  is  not  a  competent  witness,  on  a  trial  of 
right  of  propei'ty.     Ibid.  143. 

16.  An  imauthoi-ized  proposition  to  the  president  of  a  railroad  corporation,  that  a 
person  injiu-ed  by  a  train  of  the  company,  should  be  sent  to  a  hospital,  is  im- 
proper to  go  to  a  jury  as  evidence,  in  an  action  by  the  injured  party  against 
the  company.     G-alena  and  Chicago  Union  Railroad  Co.  v.  Dill,  264. 

17.  Parol  evidence  crnnot  be  admitted  to  explain  an  ambiguity,  which  is  patent. 
Panton  v.  Tefft,  366. 

3  8.  A  sworn  answei"  must  be  disproved  by  two  mtnesses.     Ibid.  366. 
■JO.  The  records  of  a  court  in  which  a  suit  is  pending,  are  admissible  as  evidence, 
and  prove  themselves.     Prescott  et  ux.  v.  Fisher,  390. 

20.  A  bill  filed  for  a  divorce,  is  to  be  taken  against  the  party  filing  it,  as  true. 
The  recitals  in  a  decree  are  conclusive  against  the  party  who  sought  it.  Ibid. 
390. 

21.  A  vendor  of  goods  with  a  Avarranty,  is  a  competent  witness,  in  an  action  be- 
tween his  vendee  and  a  judgment  creditor.      Warnei-  v.  Carlton,  415. 

22.  "Where  a  vendee  employs  his  vendor  as  a  clerk  to  sell  goods,  although  the 
fact  may  excite  suspicion,  it  is  not  per  se  fraudulent,  and  may  be  explain«d. 
Ibid.  415. 

23.  Before  a  paj-ty  can  introduce  the  copy  of  a  deed,  he  must  lay  the  proper  foun- 
dation, and  then  he  must  introduce  a  copy  from  the  record  book,  not  the 
book  itself.     Hanson  et  al.  v.  Armstrong,  442. 

24.  A  divorced  woman  is  not  a  good  witness  where  her  former  husband  is  a  party. 

Waddams  v.  Humphrey  et  al.  661. 

See  DrvoRCB.    Ejectment.    Railroads.    "Witness. 
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EXECUTION. 

1.  The  death  of  a  defendant  in  execution,  after  its  delivery  to  the  sheriff,  but  be- 

fore a  levy  under  it  by  him,  will  not  prevent  that  officer  from  proceeding  to 
levy  and  sell.     Dodge  v.  Mack,  93. 

2.  Execution  should  not  be  awarded  against  an  administrator.    Gh-anianq  v.  Mer- 

kle,  249. 

3.  An  execution  should  not  be  returaed  before  its  life  is  extinct,  if  diligence  is  to 

be  shown  under  it.     Chahnei'S  v.  Moore,  359. 

See  Judgment  Debtor  and  Cebditor. 

EXECUTORS. 

1.  A  party  bringing  suit  against  an  administrator  or  executor,  is  entitled  to  a 

judgment,'  although  his  claim  was  not  xiresented  within  two  years,  if  it  is  not 
otherwise  barred.     Peacock  v.  Haven,  Administrator,  et  al.  23. 

2.  The  judgment  is  to  be  satisfied  in  due  course  of  administration  of  the  estate 

inventoried,  if  the  claim  is  presented  within  two  years  ;  if  presented  after- 
wards, then  the  judgment  is  to  be  satisfied  out  of  subsequently  discovered 
and  inventoried  estate.     Ibid.  23. 

3.  If  instead  of  suing,  a  party  having  a  claim  against  the  estate,  is  sued  by  the 

representative  of  it,  he  can  plead  his  claim  by  way  of  set-off,  and  if  any  bal- 
ance is  adjudged  to  him,  it  will  be  paid  out  of  any  estate  thereafter  discovered 
and  inventoried.     Ibid.  23. 

-  4.  An  executor,  authorized  to  lease  premises,  who  has  no  estate  in  the  premises, 
cannot  maintain  an  action  for  waste.  Such  action  must  be  by  a  revei'sioner  in 
fee.     Page  v.  Davidson,  112. 

5.  An  executor  may  maintain  an  action  upon  covenants  in  the  lease,  against  com- 

mitting waste.     Ibid.  112. 

6.  On  petition  by  executors  for  license  to  sell  i-eal  estate  to  pay  debts,  and  to  build 

a  house,  etc.,  and  to  intei-pret  the  will,  the  court  not  having  jurisdiction,  under 
the  statute,  should  dismiss  the  proceeding.  Dennett,  etc.  v.  Whitman  et  al. 
448. 

7.  In  such  a  case  the  court  has  not  power  to  determine  the  duty  of  the  executora. 

The  proper  proceeding  is  in  chancery  ;  and  in  that  case,  the  evidence  upon 
which  a  decree  is  based  should  be  preserved  of  record,  or  recited  in  it.  Where 
all  the  essential  facts  are  not  shown,  the  decree  will  be  erroneous.     Ibid.  143. 

8.  Where  a  will  directs  that  the  debts  of  the  testator  shall  be  paid  out  of  the  avails 

of  personal  property  unless  other  ai-i'angements  can  be  made  ;  that  a  house 
shall  be  built ;  that  certain  legacies  shall  be  i^aid  his  children  at  their  majority, 
and  for  that  purpose  his  executoi-s  may  dispose  of  real  estate  ;  that  his  -svife 
should  have  the  control  of  all  his  pi-operty,  until  the  youngest  child  shall  be- 
come of  lawful  age,  for  the  support,  education  and  maintenance  of  the  child- 
ren ;  and  dii'ects  how  the  property  shall  be  divided  :  Held,  That  after  the 
payment  of  the  debts,  and  the  I'eservation  of  siifhcient  estate  to  satisfy  the 
specific  legacies,  the  residuum  should  be  under  the  control  of  the  wife,  until 
the  event  should  occur,  when,  under  the  will,  the  remainder  was  to  be  dis- 
tributed, and  that  the  wife  received  not  in  fee,  but  as  trustee.  In  re  Estate 
of  Whitman,  511. 

9.  The  wife  has  not  even  a  life  estate  in  the  remainder,  but  only  had  the  power  to 

control  in  the  intei-im,  before  distribution  was  required,  within  the  limit  di- 
rected by  the  will.     Ibid.  511. 

10.  Should  the  wife  attempt  to  abuse  the  trust,  a  court  of  equity  would  restrain 
her,  and  compel  a  proper  application  of  the  estate.     Ibid.  511. 

11.  Under  such  a  will,  the  wife  is  not  to  account  to  the  Probate  Court,  until  the 
time  fixed  by  the  \d\l  for  the  distribution  of  the  estate.     Ibid.  511. 

12.  Money  received  on  the  sale  of  land,  after  paj'ment  of  the  debts,  and  the  specific 
legacies  due,  after  reserving  enough  for  the  other  legacies,  should  be  paid  to 
the  widow.     Ibid.  511. 

See  Administratob. 
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FEES— FEE  BILLS. 

1.  The  Common  Council  of  the  city  of  Chicago  had  authority  to  appoint  spfev^ial 

collectors,  under  the  charter  of  1851,  and  whether  they  had  this  power  or  not, 
the  collector  elected  was  not  justified  in  withholding-  monies,  upon  the  ground 
that  the  fees  received  by  such  collectors  belonged  to  him.  Ritssel  et  al.  v.  City 
of  Chicago,  283. 

2.  A  trustee,  without  a  stipulation  to  that  effect,  cannot  claim  compensation  for 

his  services,  but  may  claim  for  necessary  expenditures  in  preservation  of 
management  of  the  trust  property.     CoTistant  v.  Matteson,  546. 

3.  A  solicitor's  fee  cannot  be  taxed  as  costs  in  a  case.     The  discretion  of  a  court 

of  chancery  in  awarding  costs,  must  be  coniined  to  statutory  allowances. 
Ibid.  546. 

4.  An  officer  may  recover  for  his  reasonable  expenses,  in  keeping  property  levied 

on,  by  attachment  or  execution.    Eames  v.  Hennessy,  628. 

See  Costs. 

FEIGNED  ISSUE. 
See  Chai^cbry. 

FORFEITURE. 

1.  In  contracts  for  the  sale  of  land  to  A.  B.,  his  representatives  or  assigns,  a  cov- 

enant for  the  payment  of  money,  which  is  broken,  is  assignable  after  the 
breach,  and  may  run  with  the  land,  so  as  to  have  a  forfeitui-e  declared  if  the 
assignee  is  by  the  contract  vested  with  the  option  of  so  doing.  Steele  et  al. 
V.  Biggs  et  al.  643. 

2.  A  forfeiture  may  be  produced  by  a  reasonable  notice  of  the  intention  to  do  so 

if  a  strict  pei-formance  is  not  made.     Ibid.  643. 

3.  A  papnent  of  a  considerable  pai-t  of  the  purchase  money  wiU  not  excuse  the 

purchaser  for  non-performance.     Ibid.  643. 

FRAUDULENT  CONVEYANCE. 

See  Frauds. 

FRAUDS— FRAUDS  AND  PERJURIES. 

1.  Where  an  executory  contract  is  in  question,  alleged  to  have  been  founded  in 

fraud,  the  court  will  not  aid  either  party.     Whistmi  v.  McFarlmid,  38. 

2.  Executory  contracts  are  avoided  by  the  statute  of  frauds  ;  executed  contracts 

are  not.     Swanzey  v.  Moore,  63. 

3.  If  a  laborer  contracts  verbally,  to  work  an  entire  year,  he  is  entitled  to  the 
wages  agreed  upon  ;  and  to  the  same  proportionate  comjjensation,  for  any 
period  of  time  he  labors,  less  than  a  year.     Ibid.  63. 

4.  A  parol  contract,  which  is  required  by  the  statute  to  be  in  writing,  is  as  bind- 

ing as  any,  when  performed,  or  while  being  performed.     Ibid.  63. 

5.  If  a  party  agrees  to  labor  for  a  year  for  a  cei'tain  sum,  he  must  labor  for  that 

time  to  be  entitled  to  any  compensation.  He  is  not  bound  to  labor  longer 
than  he  pleases,  but  if  he  abandons  the  contract  voluntarily,  he  need  not  be 
paid  for  the  time  he  does  labor.     Ibid.  63. 

6.  If  a  party  agrees  to  labor  for  a  fixed  jieriod,  and  quits  before  that  period  has 

elapsed,  without  any  sufficient  cause,  or  for  any  cause  he  has  provoked,  he 
cannot  recover  for  the  time  he  has  labored.     Ibid.  63. 

7.  Where  a  party,  by  the  use  of  fraud  and  deception,  obtains  a  conveyance,  the 

parties  who  have  made  it,  may  disregard  it  and  convey  to  a  third  party,  who 
may  establish  the  fraud  in  equity,  and  be  protected  in  his  rights.  Whitney 
V.  Rohcrts.  38] . 

8.  So  long  as  the  parties  defrauded,  do  not  ratify  the  act  done  by  them,  they  or 

their  grantees  will  be  sustained  in  their  equitable  rights.     Ibid.  381. 
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9.  Where  a  vendee  employs  his  vendor  as  a  clerk  to  sell  goods,  although  the 
fact  may  excite  suspicion,  it  is  not  per  se  fraudulent,  and  may  be  explained. 
Wwner  v.  Carleton,  415. 

FUGITIVES. 
See  Debtor  and  Creditor,  5.    Negroes.    Slaves  and  Slavery. 

GIFT. 

1.  A  verbal  gift  without  delivery  may  be  resumed.     Not  so  if  the  gift  is  evidenced 

by  a  writing,     Cra7iz  v.  Krogei;  74. 

2.  A  parent  may  resume  property  given  to  an  infant  child,  without  the  consent  of 

the  child.    Ibid.  74. 

■  GUARANTOR— GUARANTEE  — GUARANTY. 

See  Surety. 

HIGHWAYS  AND  STREETS. 

1.  Supervisoi-s  in  the  matter  of  opening  a  road,  when  they  dismiss  an  appeal  and 

adjourn,  without  any  intention  of  furthei-  action,  cannot  resume  the  subject, 
unless  notice  of  the  time  and  place  of  a  future  meeting  is  served  on  the  com- 
missioner of  highways,  and  on  the  thi'ee  petitioners  before  served.  Without 
these,  the  action  of  the  supervisoi's  is  void.     Keech  v.  The  People,  478. 

2.  When  a  road  is  located  on  a  dividing  line  between  townships,  the  commission- 

ers of  the  towns  must  create  road  districts,  and  allot  the  expense,  etc.,  of 
keeping  up  the  road  among  the  tlistricts,  as  nearly  equal  as  possible,  giving 
each  town  an  equal  number  of  disti-icts,  each  road  district  to  be  attached  to 
the  town  in  which  it  lies.  Without  such  an  allotment  the  road  cannot  be 
opened  ;  neither  of  the  to^vns  having  power  to  act.     Ibid.  478. 

3.  The  decision  of  the  Circuit  Court  under  the  38th  section  of  the  road  law  in  the 

Revised  Statutes,  is  final.     Coon  v.  Mason  County,  666. 

See  Township  Organization. 

HUSBAND   AND  WIFE. 

1.  Where  a  subpoena  in  chancery  is  served  upon  husband  and  wife,  by  leaving  a 

copy  for  the  wife  with  the  husband  at  her  place  of  residence,  etc.,  it  will  be 
presumed  in  the  absence  of  proof  to  the  contrary,  that  the  residence  of  the 
parties  is  identical.     Prieto  et  al.  v.  Duncan,  26. 

2.  The  wife  of  a  defendant  in  execution  is  not  a  competent  witness  on  a  trial  of 

right  of  property.     Dexter  v.  Parkbis,  143. 

See  Divorce.     Heirs.     Judgment  Debtor  and  Creditor. 

INDICTMENT. 

1.  A  conspiracy  to  obtain  goods  by  false  pretenses,  is  an  indictable  offense.     John' 

son  V.  The  People,  314. 

2.  If  a  peason  indicted  for  a  misdemeanor  is  put  on  trial,  the  right  to  a  final  judg  • 

ment  on  the  demurrer,  is  supposed  to  have  been  waived.     Ibid.  314. 

3.  On  an  indictment  for  a  misdemeanor,  the  plea  of  not  guilty  must  be  entei-ed  by 

counsel  or  the  accused  without  an  ai-raignment.  Without  an  issue  thei-e  is 
nothing  to  be  tned,  and  if  this  is  not  sho^vn,  it  is  error  to  sentence.     Ibid.  314. 

4.  If  the  record  shows  a  tinal  by  consent,  the  defect  may  be  held  to  be  cm-ed  ;  or 

the  omission  to  enter  the  plea  may  be  obviated  by  an  order  of  the  court.     Ibid. 
314. 
6.  The  awarding  of  a  separate  trial  in  criminal  cases,  is  a  matter  of  discretion,  not 
assignable  for  eiTor.     Ibid.  314. 
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INDORSER  AND  INDORSEE. 

1.  A  party  who  attempts  to  pled  that  another  had  property,  etc.,  sufficient  to  sat- 

isfy an  execution,  etc.,  must  set  out  that  such  property  was  subject  to  the 
execution,  or  it  will  be  bad  on  demurrei*.     Hamlin  v.  Reyiwlds,  207. 

2.  In  an  action  ag-ainst  an  indorser,  if  he  pleads  that  the  maker  had  property 

liable  to  execution,  which  was  known  to  the  judg-ment  creditor  and  the  sheriff', 
and  that  they  fraudulently  designed,  etc.,  to  harass  the  indorser,  and  returned 
an  execution,  no  propei-ty  found ;  it  will  not  be  demurrable.  And  a  party 
aftei"  such  a  plea  had  been  overruled  on  demuri-ei",  might  not  expect  to  be 
permitted  to  make  proof  of  similar  facts,  under  a  plea  of  the  genei'al  issue. 
Ibid.  207. 

3.  If  an  execution  is  relied  on,  as  j)roof  of  diligence  used  in  the  collection  of  a 

debt,  the  process  shoiild  remain  in  the  hands  of  the  officer,  for  its  whole  life  ; 
or  the  fact  of  the  uselessness  of  its  so  remaining,  should  be  pleaded.     No  pre 
sumption  will  be  indulged,  that  the  money  could  not  be  made,  dui'ing  the 
remainder  of  the  days  it  had  to  run,  aftei-  return  was  made.     Ibid.  207. 

4.  In  an  action  by  an  indorsee  against  the  indorser  of  a  note,  the  di-awer  is  a  com- 

petent witness  to  prove  protest  and  notice.  Any  evidence  which  will  satisfy 
the  jury  of  that  fact,  is  sufficient.     Eddy  v.  Peterson,  535. 

See  Promissory  Note, 

INFANTS. 
A  parent  may  resume  property  given  to  an  infant.     Cranz  v.  Kroger,  74. 

INJUNCTION. 

1.  The  courts  will  not  interfere  by  injunction,  to  prevent  the  collection  of  taxes, 

because  there  have  been  irregularities  in  the  assessment.  Chicago,  Bivrlington 
and  Qidncy  Railroad  Co.  v.  Frary,  34. 

2.  If  diff'erent  lots  of  land  have  been  sold  en  vuisse,  (although  they  may  have  been 

previously  off"ered  separately,)  greatly  below  their  value,  the  courts  may  inter- 
fere by  injunction  to  prevent  the  delivery  of  the  deed.     Ballance  v.  Looinis,  82. 

3.  The  Supreme  Court  has  not  jurisdiction  to  issue  writs  of  injunction.     Camp- 

hell  v.  Campbell,  664. 

INSURANCE  —  INSURANCE  POLICIES. 
See  Contract,  15,  16, 17.     Pleading,  38,  39,  40. 

INTEREST. 

"Where  a  note  is  given,  payable  within  three  years  from  date,  with  interest  annu- 
ally, at  ten  per  cent,  the  payee  may  sue  for  and  recover  the  interest,  at  the 
expii'ation  of  each  year.     Walkei'  v.  Kimball,  537. 

INTESTATE  ESTATES. 
See  Administrator,  1,  2,  3. 
JUDGMENT. 

1.  A  party  who  seeks  to  set  aside  a  judgment  by  a  proceeding  in  chancery,  so  as 

to  obtain  a  new  trial,  must  show  himself  clear  of  all  laches,  and  also  that 
every  effort  on  his  part  was  made  to  prevent  the  judgment  against  him.  Bal- 
lance  v.  Loomis,  82. 

2.  On  a  judgment  against  a  county,  it  is  erroneous  to  award  an  execution.     County 

of  Knox  V.  Anns,  175. 

3.  In  an  action  of  debt,  a  plaintiff  cannot  recover  more  than  he  claims  by  his  de« 

claration,  nor  can  the  damages  on  a  penal  bond  be  greater  than  the  ad  damnum, 
Russel  V.  City  of  Chicago,  283. 
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4.  A  judgment  in  debt  by  a  justice  of  the  peace,  for  a  gross  amount  of  debt  and 

damages,  will  not  for  that  reason  be  reversed.  Chicago  and  llock  Island  Mail- 
road  Co.  V.  Whipple,  337. 

5.  A  judgment  by  default  may  be  rendei-ed  against  a  defendant  regularly  served 

with  process  for  an  amount  gi-eatei*  than  is  stated  in  the  summons,  if  within 
tlie  damag-es  claimed  by  the  declaration.     Thompson  et  al.  v.  Turner,  389. 

6.  A  judgment  creditor,  who  enters  satisfaction  of  his  judgment,  or  causes  an 

execution  to  be  returned  satistied,  authoi-izes  others  to  treat  the  property  of 
the  debtor  as  i-eleased  from  the  lien,  incident  to  the  judgment.  Page  v. 
Beiison  et  al.  484. 

See  Courts,  24.     Damages.     Pleading.    Usuey,  3. 

JUDGMENT  DEBTOR  AND  CREDITOR. 

1.  A  preferred  creditor  has  no  greater  right  to  personal  property,  than  a  purchaser 

for  a  valuable  consideration,  as  against  judgment  cretiitors.  Dexter  v. 
Parkins,  143. 

2.  If  land  is  sold  on  execution,  in  the  lifetime  of  the  defendant,  biit  after  his 

death  it  is  redeemed  by  a  judgment  creditor,  it  becomes  the  estate  of  the 
decedent,  .and  the  title  is  vested  in  his  heirs  at  law.  The  proceeds  of  re- 
demption from  sale,  are  received  by  the  officer  as  a  first  bid,  to  be  advanced 
iipon  by  others,  the  land  remaining  as  the  property  of  the  judgment  debtor. 
Turney  v.  Young,  253. 

3.  To  divest  the  heirs,  they  must  have  notice  of  some  proceeding  against  them 

for  such  purpose.     Ibid.  253. 

4.  The  i-evival  of  a  judgment  against  the  administrator,  does  not  create  such  a 

lien  against  the  j-eal  estate  of  the  deceased,  as  that  a  fi.  fa.  can  issue  for  its 
sale.     Ibid.  253. 

5.  A  judgment  creditor,  who  enters  satisfaction  of  his  judgment,  or  causes  an  exe- 

cution to  be  returned  satisfied,  authorizes  others  to  treat  the  property  of  the 
debtor  as  released  from  the  lien,  incident  to  the  judgment.  Page  v.  Benson 
et  al.  484. 

JURIES   AND  JURORS. 

1.  A  jury  should  be  sworn  for  each  trial,     Barney  v.  People,  161. 

2.  If  on  a  trial  of  right  of  property,  there  is  evidence  tending  to  show  property 

in  the  claimant,  it  is  erroneous  to  instruct  the  jury  that  he  fails  to  show  any 
right,  and  they  must  find  against  him.     Craig  v.  Peake  et  al.  185. 

JURISDICTION. 

1.  The  Supreme  Court  has  not  jurisdiction  of  a  case,  on  error,  while  it  is  pending 

in  the  court  below.     Oder  v.  Putman,  38. 

2.  If  three  jiarties  are  served  with  process,  and  only  one  appears  and  pleads, 

the  others  being  in  default,  on  a  judgment  being  entered  against  the  party 
pleading,  if  he  appeals,  it  is,  no  defense  to  either  of  the  others  that  such 
appeal  is  pending;  that  fact  does  not  deprive  the  Circuit  Court  of  jurisdic- 
tion as  to  the  other  defendants.  In  such  a  case  a  scire  facias  need  not  be 
issued  against  the  parties  in  default ;  proceedings  can  be  had  against  them 
upon  the  process  of  summons  already  served.     Day  v.  Gelston,  102. 

3.  The  Court  of  Common  Pleas   of  the  city  of  Aurora  has  power  to  issue  final 

process  to  a  foreign  county.     The  People  ex  rel.  Montgomery  v.  Barr,  241, 

4.  Where  local  courts  have  jurisdiction  to  render  judgment,  they  may  issue  final 

process,  beyond  the  limits  of  their  original  jurisdiction,  to  aid  in  the  enforcing 
of  such  judgments.     Ibid.  241. 

5.  A  jiistice  of  the  peace  has  jurisdiction  to  render  a  judgment  upon  the  judg- 

ment of  another,  where  the  amount  is  less  than  a  hundred  dollars.  Chicago 
and  Rock  Island  Railroad  Co.  v.  Whipple,  337. 

6.  A  plea  in  abatement,  which  avers  that  a  cause  of  action  arose  in  Logan  coimty, 
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and  was  specifically  made  payable  there,  and  that  defendant  was  served,  in 
Log-an  county,  witli  a  process  issued  in  Cook  county,  and  that  a  co-defendant 
who  was  serve'l  with  process  in  Cook,  also  resides  in  Logan  county,  is  not 
obnoxious  to  a  demurrer.  Hamilton  v.  Dewey,  490. 
7.  Where  a  party  by  his  pleadings,  brings  himself  within  section  two,  of  chapter 
eighty-three,  of  the  Revised  Statutes,  whether  it  is  technically  to  the  writ  or 
to  the  jurisdiction,  the  suit  should  abate.     Tiffany  v.  Spalding,  493. 

See  Justices  op  the  Peace,  3,  4,  5.     Pleading,  50.    Practice,  75. 
JUSTICE  OF  THE  PEACE. 

1.  Tlie  entry  of  a  JTxstice  of  the  peace,  in  his  docket,  cannot  be  controverted  by 

parol  testimony  ;  the  record  is  more  trustworthy  than  parol  testimony. 
Garfield  v.  Douglas^  100. 

2.  If  the  justice  acts  corruptly,  he  can  be  made  to  answer,  criminally  and  civilly. 

Ibid.  100. 

3.  The  Circuit  Court  had  jurisdiction  on  appeal  from   a  justice   of  the   peace, 

where  the  justice  had  jurisdiction,  however  defective  the  service  of  summons 
by  the  constable  may  have  been.  And  by  taking  an  appeal,  the  appellant 
gives  jurisdiction,  even  in  cases  where  thei-e  was  not  any  service.  Swingley 
V.  Haynes,  214. 

4.  Evidence  must  be  heard,  before  it  can  be  determined  that  a  justice  of  the 

peace  had  not  jurisdiction.     Ibid.  214. 

5.  A  party  may  succeed  in  any  form  of  action,  if  the  justice  of  the  peace  had 

jurisdiction  of  the  subject  matter.     Ibid.  214. 

6.  A  verbal  contract,  not  to  be  performed  within  a  year,  will  not  sustain  an 

action.     Comstock  v.  Ward,  248. 

7.  The  statute  of  frauds,  etc.,  is  presumed  to  have  been  pleaded  in  an  action 

before  a  justice  of  the  peace.     Ibid.  248. 

8.  A  justice  of  the  peace  has  jurisdiction  to  render  a  judgment  upon  the  judg- 

ment of  another,  where  the  amount  is  less  than  a  hundred  dollars.  Chicago 
and  Bock  Island  Railroad  Co.  v.  Wfdpple,  837. 

9.  A  judgment  in  debt  by  a  justice  of  the  j)eace,  for  a  gross  amount  of  debt  and 

damages,  will  not  for  that  reason  be  reversed.     Ibid.  337. 

LANDLORD  AND  TENANT. 

In  an  action  of  covenant  on  a  lease  to  recover  damages  for  failure  to  surrender 
possession,  where  it  appeared  that  the  lessor,  before  the  exjiiration  of  the 
lease  sued  on.  had  again  leased  to  another  jiarty,  who  permitted  a  sub-tenant 
under  the  original  lease,  to  hold  over,  with  an  understanding  that  the 
possession  should  be  held  by  such  sub-tenant,  it  was  held  that  a  recovery 
could  not  be  had,  the  defendant  not  being  privy  to  the  ai'rangement  between 
the  second  lessee  and  the  sub-tenant.     Kennicott  v.  /She)ioood,  190. 

LEVY  AND   SALE. 
See  Execution,  1.    Officer,  2. 

LIEN. 

See  Mechanics'  Lien, 

LOST  BAGGAGE. 

1.  In  an  action  for  lost  baggage,  it  is  proper  to  instruct  that  damages  may  be 

assessed  for  such  articles  of  necessity  and  convenience,  as  passengers 
nsually  <;arry  for  their  pei-sonal  iise,  comfoi-t,  instruction,  amusement  or 
protection,  having  regard  to  the  length  and  object  of  their  journeys.  I'ar- 
melee  v.  Fischer,  212. 

2.  The   delivery   oi  a  bagga,ge   check  by   a  railroad   company,  is  prima  fade 

evidence  that  the  company  has  the  "baggage.     Davis  v.  Michigan  /Southern 
and  Northern  IndiaTUi  Railroad  Co.  278. 
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3.  If  on  a  chang-e  of  passage  from  one  railroad  to  another,  the  agent  of  the  road 

does  not  iind  the  baggage  which  is  checked,  he  should  give  immediate 
notice  to  the"  o%vner,  or  the  company  owning  the  road  on  which  the  passenger 
embarks,  will  be  held  liable.     Ibid.  278. 

4.  The  o\vner  of  lost  baggage  should  not  be  permitted  to  prove  the  value  of  the 

articles  in  which  it  is  packed.  So  of  other  articles,  the  value  of  which  may 
be  established  from  description.     Ibid.  278. 

5.  A  revolver  is  included  in  personal  baggage.     Ibid.  278. 

MARRIED  WOMEN. 

1.  A  certificate  of  acknowledgment  to  pass  the  title  of  the  land  of  a  married 

woman,  should  state,  that  she  was  made  acquainted  with  the  contents  of  the 
deed,  or  that  she  was  examined  separate  and  apart  from  her  husband,  and 
that  she  acknowledged  it  freely,  etc.,  without  compulsion,  etc.     Gairett  et  al. 
I   v.  3Ioss  et  al.  363. 

2.  A  deserted  wife  may  acqiiire  j)roperty  and  control  it  and  her  person,  and  mav 

be  sued  as  a  feine  sole,  and  if  divorced  and  again  marries,  her  husband  will 
be  jointly  liable  with  her  for  debts  contracted.  Prescott  et  ux.  v.  Fhiher  tt  al. 
390. 

MECHANICS'  LIEN. 

1.  Where  the  parties  to  a  building  contract  agree  that  the  superintendent  shall 

pass  upon  the  work,  and  certify  as  to  the  payments  to  be  made,  his  decision 
is  binding,  unless  fraud  or  mistake  on  his  part  shall  be  shown.  McAidey  v. 
Carter  et  al.  53. 

2.  Notice  need  not  be  given  of  the  certificate  obtained  from  the  superintendent, 

where  the  contract  does  not  require  it.     Ibid.  .53. 

3.  A  mechanics'  lien  cannot  be  sustained  on  a  contract,  which  does  not  contain  a 

provision,  that  the  woi-k  shall  be  completed  within  three  years.  Senior  v. 
Brebnoi-  et  al.  252. 

4.  On  an  application  for  security  for  costs,  the  affidavits  of  the  respective  j>arties 

may  have  equal  weight.     Hamilton  v.  Dunn,  259. 

5.  On  a  i^etition  for  a  mechanics'  lien,  the  proceedings,  where  the  statute  has  not 

otherwise  provided,  will  be  governed  by  chancery  rules.     Ibid.  259. 

6.  The  pendency  of  a  motion  for  security  for  costs  in  a  suit  pending  on  mechanics' 

lien,  will  not  necessai-ily  excuse  a  party  for  not  filing  an  answer ;  nor  will 
such  motion  prevent  the  rendition  of  a  decree  jjto  confesso.     Ibid.  259. 

MINORS,  MINORITY. 

A  parent  may  resume  property  given  to  an  infant,  vdthout  consent.  Cram  v. 
Kroger,  74. 

MORTGAGE. 

3.  Where  a  bill  to  foreclose  a  mortgage,  sets  it  o^x\,  with  a  copy  of  the  acknowl- 
edgement, etc.,  and  states  that  the  date  of  the  mortgage,  the  signing,  etc., 
and  "  that  it  was  executed  as  aforesaid,"  the  averments  will  be  sufficient  to 
slvw  that  the  party  complained  of  executed  it.     Prieto  et  al.  v.  Duncan,  36. 

2.  It  is  erroneous  to  deci-ee  the  payment  of  money,  out  of  a  fund  belonging  lo 
persons  not  made  parties  to  the  suit.     Ibid.  26. 

MUNICIPAL  CORPORATIONS. 

1  Municipal  corporations  are  not  bound  to  discharge  indebtedness  elsewhere 

than  at  their  treasuries.  People  ex  rel.  Peoria  and  Oquawka  Railroad  Co.  v. 
Tazewell  Comity,  147. 

2  Counties  and  cities  have  not  the  right  to  make  bonds,  issued  in  aid  of  railroa<is 

payable  in  the  city  of  New  Yoi-k.     Ibid.  147. 
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3.  Aiithorities  representing-  counties  and  cities  are  not  compelled,  when  the  inhab- 

itants thereof  have  voted  in  favor  of  issuing  bonds  to  aid  in  constructing  rail- 
roads, to  issue  the  same,  or  to  subscribe  for  the  whole  stock  ;  there  is  a  dis- 
cretion resting  with  such  authorities  in  that  regard.     Ibid.  147. 

4.  Only  a  proposition  to  aid  in  the  construction  of  one  railroad  should  be  submitted 

to  the  people.     Ibid.  147. 

See  Cities.     City  of  Chicago.    Towns  and  Cities. 

NEGLIGENCE. 

1.  An  act  which  exempts  a  railroad  company  from  ringing  a  bell  or  sounding  a 

whistle,  at  a  road  crossing,  is  not  unconstitutional.  Gfaleiia  and  Chicago 
Union  Railroad  Co.  v.  Dill,  264. 

2.  An  omission  to  give  a  signal,  by  soiinding  a  bell  or  whistle,  is  not  of  itself, 

evidence  of  negligence.     Ibid.  264. 

3.  A  railroad  company,  and  a  traveler  on  the  highway,  have  correlative  rights, 

and  each  must  use  proper  caution  where  there  is  danger  of  a  conflict.  Neither 
has  a  superior  right,  except  as  it  results  from  the  difficulties  and  necessities 
of  the  case.     Ibici.  264. 

4.  The  averments  and  proof  should  correspond.     Moss  et  al.  v.  Johnson,  633. 

5.  A  person  who  obtrudes  himself  upon  a  locomotive  or  cars,  cannot  recover,  if 

he  sustains  injury.     Ibid.  633. 

6.  A  person  who  has  a  contract  with  parties  running  a  road,  as  an  employee, 

going  upon  a  railway  train,  with  full  knowledge  of  the  condition  of  the  road, 
and  its  management,  cannot  recover  for  injuries  he  may  sustain.     Ibid.  683. 

NEW  TRIAL. 

I.  The  award  of  a  new  trial  in  a  first  ejectment  suit,  wipes  out  the  verdict ;  no 
judgment  can  be  rendered  on  it,  nor  is  it  a  bar  to  any  proceeding.  Edwards 
V.  Edwards,  121. 

S,  A  coui't  will  exercise  a  more  liberal  discretion  in  awarding  new  trials  on  feigned 
issues,  than  at  law.     Waddams  v.  Humphrey  et  al.  661. 

See  Ejectmemt,  10. 

NOTICE. 

1.  The  recording  of  a  deed,  is  notice  to  a  purchaser,  although  recorded  after  a 

conveyance  to  the  grantoi"  of  such  pui'chaser,  if  the  fact  is  brought  to  his 
knowledge,  or  such  notice  of  it  as  ought  to  have  instigated  inquiry,  before 
conveyance  to  the  purchaser.     Mornson  v.  Kelly,  610. 

2.  The  proof  of  notice  of  an  unrecorded  deed,  may  be  established  like  any  other 

fact.     Ibid.  610. 

3.  Under  the  registry  laws,  notice  of  a  prior  conveyance  is  as  effectual  as  the 

registry  of  the  deed.     Ibid.  610. 
J.  The  second  gi-antee  will  be  affected  by  a  notice  to  his  grantor,  if,  with  the  ex- 
ercise of  ordinary  jirudence  and  caution,  he  could  have  ascertained  the  fact 
of  such  notice.     Ibid.  610. 

•'i.  An  open  and  visible  occupation  of  land,  is  notice,  to  put  a  party  on  inquiry. 
Ibid.  610. 

OFFICE— OFFICER. 

1.  The(leputy  of  an  absconded  sheriff  may  continue  to  act,  iintil  the  office  of  the 

principal  has  been  vacated.     Ballaiice  v.  Loovils,  82. 

2.  The  death  of  a  defendant  in  execution,  after  its  delivery  to  the  sheriff,  but 

before  a  levy  imder  it  by  him,  will  not  prevent  that  officer  from  proceeding 
to  levy  and  sell.     Dodge  v.  Mack,  93. 
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8.  A  party  aggi-ieved  has  a  remedy  at  law  to  compel  a  sheriff  to  correct  an  omis- 
sion in  a  certificate  of  sale  of  lands  made  by  him.  Futtrhuugh  v.  EilioLt  et  al. 
157. 

4.  The  return  of  an  officer  is  only  prbna  facie  evidence  of  the  facts  stated  in  it. 

Owens  V.  Hatistead,  161. 

5.  An  officer  may  recover  for  his  reasonable  exjienses,  in  keeping  property  levied 

on,  by  attachment  or  execution.     Eames  v.  Hennessy,  698. 

PARENT  AND  CHILD. 
A  parent  may  resume  property  given  to  his  child.     Oram  v.  Kroger,  74. 

PERSONAL  PROPERTY. 

1.  A  verbal  gift  wthout  delivery  may  be  resmned.     Not  so  if  the  gift  is  evi- 

denced by  a  w^riting.     Cram  v.  Kroger,  74. 

2.  A  parent  may  resume  property  given  to  an  infant  child,  without  the  consent  of 

the  child.     Ibid.  74. 

3.  Proof  of  detention  of  property,  may  be  made  by  any  circumstances  which  go 

to  satisfy  the  jury.  If  a  party  refuses  to  listen  to  a  demand  of  property,  it 
may  be  satisfactory.     Ibid.  74. 

4.  A  chattel  mortgage  which  authorizes  the  mortgagor  to  retain  possession  of  the 

property,  to  use  and  enjoy  the  same,  according  to  the  usual  course  of  retail 
trade,  is  not  good — but  if  it  authorizes  possession  of  the  goods  to  be  taken, 
and  jiossession  is  taken  under  the  power,  the  possession  so  taken  is  not  viti- 
ated, because  of  the  vicious  provision  in  the  mortgage.  Ii£ad  et  al.  v.  Wil- 
son, 377. 

5.  The  fact  that  the  mortgagors  were  continued  in  the  store,  under  their  old  sign, 

and  sold  goods,  for  the  benefit  of  the  mortgagees,  will  not  destroy  the  appar- 
ent good  faith  of  the  transaction.     Ibid.  377. 

6.  A  chattel  mortgage  which  is  good  as  to  the  parties  executing  it,  will  hold,  aa 

tc  third  parties  who  purchase  with  knowledge  ;  such  pui-chasers  not  consid- 
ered as  hoim  fide.  The  purchasers  acquire  only  the  right  of  redemption. 
HatJwrn  et  al.  v.  Leiois,  395. 

7.  In  an  action  of  trespass  for  seizing  personal  property,  there  is  no  objection  to 

allowing  interest  on  the  value  of  the  goods  from  the  time  they  were  taken 
from  the  possession  of  the  plaintiff.     Bradley  v.  Geisehimn,  494. 
See  Bargain  and  Sale.     Chattel  Mortgage.    Promissory  Note,  11. 

PLEADING. 

1.  "Where  an  issue  of  fact  is  made  up  on  a  plea  to  the  jurisdiction,  a  judgment  of 

respondeat  otcste)-  is  a  favor  to  the  party  ;  the  judgment  quod  rembperet,  being 
authorized.     Min.  Point  R.  R.  Co.  v.  Keej),  9. 

2.  A  plea  to  the  jurisdiction,  should  be  pleaded  in  person,  not  by  attoi-ney.  Ibid.  0. 

3.  A  plea  which  professes  to  answer  the  whole  cause  of  action,  but  only  answers 

a  part,  is  obnoxious  to  a  demurrer.     Moir  v.  Hamiigton,  40. 

4.  A  declaration  upon  an  appeal  bond  is  sufficient,  which  avers  that  the  appeal 

was  not  prosecuted,  and  that  the  judgment  appealed  from  was  not  paid,  and 
that  the  judgment  was  affirmed.  It  need  not  be  averred  that  the  order  dis- 
missing the  appeal,  was  filed  in  the  court  from  which  it  was  taken.  /Suthe^-- 
land  V.  Phelps,  91.  . 

5.  The  dismissal  of  an  appeal  is  equivalent  to  an  affirmance  of  the  judgment. 

Ibid.  91. 

6.  An  averment  that  the  judgment  appealed  from  was  final,  or  that  the  judge  of 

the  court  from  whence  the  appeal  was  taken  approved  the  bond,  is  unneces- 
sary.    Ibid.  91. 

7.  When  there  are  several  counts  in  a  declaration,  and  a  special  plea  with  a  plea 

of  nil  debet,  it  is  en-or  on  overruling  a  demurrer  to  the  special  plea,  to  pro- 
ceed to  render  judgment  upon  the  cause  of  action.     Riley  v.  Loughrey,  97. 
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8.  It  is  no  defense  to  an  action  on  a  note,  that  it  was  given  to  the  payee  in  lieu  of 

three  other  notes,  given  to  the  husband  of  the  payee.  The  widow  might  be 
acting  as  executrix,  in  her  own  wrong,  or  might  be  the  heir ;  in  either  case 
the  notes  surrendered  would  be  satisfied.     Ibid.  97. 

9.  It  is  not  necessary  that  there  should  be  a  guai-dian,  or  jyt'odiein  amy,  for  a 

minor  at  the  time  of  suing  out  process.  If  it  wei-e  otherwise,  the  exception 
should  be  taken  before  pleading-  to  the  merits.     Stumps  v.  Kelley,  140. 

10.  A  similiter  may  be  put  to  a  plea,  at  any  stage,  by  any  jiarty  ;  and  it  is  not 
error  to  proceed  to  trial  without  it.     Ibid.  140. 

11.  A  judge  may,  of  his  ownmotion  instruct  the  jury,  and  it  may  often  be  his  duty 
to  do  so.     Ibid.  140. 

12.  The  practice  of  instructing  a  jury  to  find  for  the  defendant,  as  in  case  of  a 
non-suit,  is  not  adopted  in  this  State.     Ibid.  140. 

13.  The  evidence  is  for  the  jury,  and  in  case  of  contrariety,  the  Supreme  Court 
will  not  interfere,  except  under  peculiar  circumstances.     Ibid.  140. 

14.  A  party  will  be  liable  for  injuries  inflicted  by  a  cow  or  other  animal,  if  the 

viciousness  of  the  animal  is  known  to  the  owner  ;  and  case,  not  trespass,  is 
the  proper  remedy.     Ibid.  140. 

15.  Motions  to  dismiss,  which  assume  the  office  of  a  plea  in  abatement,  should  be 
grounded  on  abjections,  appeai-ing  on  the  face  of  the  papers.  If  extrinsic 
matters  are  to  be  shown,  these  must  be  done  by  plea  in  abatement.  Holloway 
V.  Freeman,  197.  ' 

16.  Pleas  in  abatement  should  be  filed  in  "apt  time,"  the  earliest  practicable 
moment ;  if  after  a  motion  seeking  the  same  object,  the  right  to  plead  may 
be  considered  as  waived.     Ibid.  197. 

17.  Pleas  in  abatement  must  be  signed  by  counsel,  and  truly  specify  the  parties  in 
the  cause.  If  such  pleas  show  that  they  and  jurats  attached  to  them,  have 
been  altered,  these  alterations,  if  assigned,  may  be  held  among  other  reasons, 
as  justifying  the  court  below  in  ruling  them  out.      Ibid.  197. 

18.  A  defendant,  after  he  has  introduced  paper  testimony,  cannot  conti'adict  it  by 
oral  proof,  when  there  is  no  allegation  of  fraud  in  the  pleadings.     Ibid.  197. 

19.  A  writ  of  retorno  Jiahendo  need  not  be  issued  and  returned  at  length,  before  an 
action  can  be  brought  on  a  rejilevin  bond.  It  will  be  sufficient  if  a  return  waa 
adjvidged,  and  proof  is  made  of  disobedience  to  the  judgment.  Peck  v.  Wil- 
son, 205.  '■ 

2' I.  A  default  admits  all  the  facts  well  pleaded.     Ibid.  205. 

21.  Li  an  action  on  a  replevin  bond,  the  breach  need  not  be  set  out  broader  than 
the  condition,  nor  need  the  proof  be  more  extensive  than  the  breach.  Ibid. 
205. 

22.  A  forfeited  replevin  bond,  is  not  such  a  contract,  as  is  contemplated  by  the 
third  and  foui'teenth  sections  of  the  pi-actice  act  for  the  courts  of  Cook  County. 
Those  sections  allude  to  contracts  for  the  payment  of  money,  and  a  j^lea  to  an 
action  on  such  a  boud  should  not  be  stricken  from  the  files  for  want  of  an 
affidavit  of  merits.     Ibid.  205. 

23.  A  iiarty  who  attempts  to  plead  that  another  had  property,  etc.,  sufficient  to 
satisfy  an  execution,  etc.,  must  set  out  that  such  property  was  subject  to  the 
execution,  or  it  will  be  bad  on  demurrer.     Hamlin  v.  Reynolds,  207. 

24.  In  an  action  against  an  indoi'ser,  if  he  pleads  that  the  maker  had  i^roperty 
liable  to  execution,  which  was  known  to  the  judgment  ci-editor  and  the  sheriff, 
and  that  they  fraudulently  designed,  etc.,  to  harass  the  indorser,  and  returned 
an  execution,  no  property  found  ;  it  will  not  be  demuri-able.  And  a  party 
after  such  a  plea  had  been  ovei'ruled  on  demurrer,  might  not  expect  to  be 
permitted  to  make  pi-oof  of  similar  facts,  under  a  plea  of  the  general  issue. 
Ibid.  207. 

25.  If  an  execution  is  relied  on,  as  proof  of  diligence  used  in  the  collection  of  a 
debt,  the  process  should  remain  in  the  hands  of  the  officer,  for  its  whole  life  ; 
or  the  fact  of  the  uselessness  of  its  so  remaining  should  be  pleaded.  No  pre- 
6umi)tion  will  be  indulged,  that  the  money  could  not  be  made,  during  the  re- 
mainder c)f  the  days  it  had  to  run,  after  return  was  made.     Ibid.  207. 
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26.  If  a  special  plea  and  the  general  issue  are  filed,  and  all  matters  pleaded  speci- 
ally may  be  given  in  evidence  under  the  general  issue,  it  will  be  presumed  the 
defendant  had  the  benefit  of  such  proof,  unless  the  contrary  appears.  The 
omission  to  answer  the  plea,  will  not  be  cause  for  i-eversal  of  the  judgment. 
Parmelee  v.  Fisdier,  212. 

27.  "Where  there  is  a  general  demu7Ter  to  a  declaration  containing  several  counts, 
some  of  which  are  good,  the  demurrer  must  be  overruled.  Anderson  v. 
Richards,  217. 

28.  The  misjoinder  of  a  feme  covert  as  defendant,  cannot  be  cured  by  entering  a 
noUe  prosequi  as  to  the  wife.     McLean  v.  Gh'isioold  et  al.  218. 

29.  Where  a  covenant  is  to  be  implied  from  statutory  words,  the  very  words  of 
the  statute  must  be  used.     Vipond  v.  Hurlhurt,  226. 

30.  In  an  action  on  a  note,  a  plea  which  sets  up  that  the  maker  being  indebted  to 
A.  was  to  pay  off  any  debts  due  to  A.,  gave  the  note  sued  on  to  B.  payable 
to  C.,'  under  the  belief  that  A.  owed  B.  the  sum  payable  by  the  note,  and  B. 
had  the  note  indorsed  after  due  by  C.  to  D.,  who  brings  the  action,  and  that 
no  consideration  passed  between  any  of  the  parties,  all  of  whom  were  privy 
to  the  facts,  and  that  said  note  was  held  for  the  use  of  B.,  will  be  good  on 
demurrer.     Merrill  v.  Randall,  227. 

31.  A  plea  which  avers  that  B.  undertook  to  collect  money  for  A.,  and  apply  the 
same  when  collected  on  a  note  given  by  A.  to  D.,  by  an  arrangement  between 
the  pai'ties,  and  that  a  sufficient  sum  had  been  collected  to  pay  the  note,  will 
constitute  a  good  plea  of  payment.     Ibid.  227. 

32.  To  recover  costs  in  an  action  against  an  executor  or  administratoi",  thers  should 
be  proof  of  a  compliance  with  the  requisitions  of  the  statute  in  that  i-egai-d. 
Averments  to  that  effect  need  not  be  made  in  the  declaration.  O-raiijang  v. 
3Ierkle,  249. 

33.  If  an  administrator  is  sued  before  the  expiration  of  the  year,  he  can  plead 
the  fact ;  the  declaration  need  not  make  the  averment  that  a  year  has  lapsed. 
Ibid.  249. 

34.  Execution  should  not  be  awarded  against  administrators.     Ibid.  249. 

35.  Japheth  and  Japhath  are  too  much  alike  to  constitute  a  variance.  Morton  v. 
McClure,  257. 

36.  A  party  cannot  recover  a  larger  amount  than  he  claims  by  his  bill  of  particu- 
lars filed  with  his  declaration.  He  may  amend  his  bill  of  particulars  by  leave 
of  the  court.     Ibid.  257. 

37.  Two  unimpeached  witnesses,  sustaining  a  plea  of  set-off,  is  sufficient.    Ibid.  257. 

38.  An  action  on  a  contract  must  be  in  the  name  of  the  party  in  whom  the  legal 
interest  is  vested.     Dix  v.  Mercantile  Ins.  Co.  272. 

39.  A  party  suing,  who  shows  he  has  not  any  interest  in  the  cause  of  action,  can- 
not recover.     Ibid.  272. 

40.  W^here  one  of  the  three  partners  who  had  affected  an  insurance,  afterwai'da 
and  before  a  loss,  assigns  his  interest  to  the  other  two,  without  any  notice  to, 
or  consent  by  the  insui'ers,  the  two  cannot  recover  on  the  policy,  especially 
where  they  so  declare  in  their  declaration,  and  the  policy  forbids  such  an  as- 
signment.    Ibid.  272. 

41.  In  an  action  on  a  note,  a  plea  which  sets  up,  that  the  maker  and  payee  of  the 
note  were  owners  of  land,  and  that  the  payee  took  a  conveyance  of  the  land, 
in  order  to  sell  it  on  joint  account,  and  gave  the  note  as  security  for  the 
prompt  payment  of  the  purchase  money  when  the  land  should  be  sold,  that 
it  remained  unsold,  etc.,  the  payee  being  anxious  to  sell,  etc.,  is  good,  as  show- 
ing a  want  of  consideration.     Marsh  v.  Bennett,  313. 

42.  Pleas  which  profess  to  answer  the  declaration,  but  only  answer  a  [lart  ol'  it,  aie 
obnoxious  to  a  demurrer.     Ibid.  313. 

43.  The  filing  of  a  duplicate  plea  does  not  render  an  answer  to  it  necessaiy.  It 
may  be  struck  from  the  files,  or  disregarded.     Hoiolett  v.  Mills,  341. 

44.  Where  a  declaration  only  sets  out  an  indorsement  in  substance,  there  is  not 
any  variance  if  the  declaration  calls  the  indorsee  R.  Solon  Craig,  and  the  in- 
dorsement R.  S.  Craig.     .-S^^ee/'  v.  Craig,  433. 
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45.  It  is  not  necessary  in  ejectment,  to  make  any  other  party  than  the  occupant  a 
defendant ;  a  j  udgment  ag-ainst  him  binds  all  persons  who  are  in  privity. 
Hanso7i  et  al.  v.  Armstrong,  442. 

46.  "Where  the  same  proof  may  be  offered  under  the  issues  in  a  case,  as  might  be 
oifered  under  an  unanswered  plea,  it  is  not  ground  for  a  reversal,  that  a  plea 
is  so  unanswered.     Atlantic  Insurance  Coinpany  v.  Wright,  462. 

47.  A  verdict  which  finds  the  issue  for  the  plaintiflF,  and  assesses  his  damages,  is 
sufficient.     Ibid.  462. 

48.  "Where  the  representatives  of  an  insui'ance  company,  express  satisfaction  with 

the  preliminary  proofs  of  a  loss,  as  oflFered  by  the  insured,  they  cannot  sub- 
sequently withdraw  that  approval,  but  will  be  bound  by  it.     Ibid.  462. 

49.  If  the  agent  of  an  iusurance  company  is  informed  of  all  the  facts  connected 
with  the  interest  of  the  assured  in  the  property  described  in  the  policy,  and 
does  not  require  a  statement  thereof,  the  company  will  be  bound  by  his  acts, 
and  cannot  avoid  the  policy  because  the  interest  of  the  insured  varies  from 
the  conditions  stated  in  the  policy,  but  will  be  stopjied  by  the  acts  of  the 
agent.     Ibid.  462. 

50.  "Where  a  party  by  his  pleading,  brings  himself  within  section  two,  of  chapter 
eighty-three,  of  the  Revised  Statutes,  whether  to  the  writ  or  jurisdiction,  the 
suit  should  abate.     Tiffany  v.  Spalding,  493. 

f  1.  In  an  action  of  trespass,  a  jilea  which  alleges  that  the  defendant,  as  agent  of 
the  plaintiffs  in  execution,  directed  the  marshal  to  levy  on  goods  in  the  hands 
of  another  than  the  defendant,  because  they  had  been  fraudulently  sold  to 
him  by  the  defendant,  is  good,  and  not  obnoxious  to  a  demurrer.  31cNall  v. 
Vtihon,  499. 

52.  A  plea  of  failure  of  consideration  to  an  action  upon  a  note,  should  state  par- 
ticularly in  what  the  failure  consisted.  If  for  mason- work  imperfectly  done, 
the  chal-acter  and  kind  of  impei-fection  must  be  set  forth.  General  allega- 
tions are  not  sufficient.     Pa7'ks  v.  Holmefi,  522. 

53.  A  defendant  who  has  the  benefit  of  a  question  iinder  one  plea,  that  he  would 
have  had  under  another,  to  which  a  demurrer  has  been  sustained,  cannot 
complain.     Ibid.  522. 

54.  A  party  has  not  the  right  to  continue  to  x^resent  the  same  defence  by  differ- 
ent pleas  ;  when  this  is  done,  all  but  one  may  be  struck  from  the  files.  Ibid. 
522. 

55.  A  plea  which  pi-operly  avers  the  making  of  a  note  in  Iowa,  and  that  it  waa 
tainted  with  usury  by  the  laws  of  that  State  where  the  parties  to  it  resided, 
and  with  reference  to  the  laws  of  which  State  it  was  executed,  is  good.  But 
if  the  penalty  for  usury,  by  the  laws  of  Iowa,  goes  to  the  school  fund,  that 
part  of  the  law  will  not  be  executed.     £arnes  et  al.  v.  Wliittaker,  606. 

See  Pkactice,  74. 

POSSESSION  OF  LAND. 

1.  Possession  is  actual,  when  there  is  an  occupancy,  according  to  its  adaptation 

to  use ;  constructive,  when  there  is  a  paramoiuit  title  to  it ;  and  adverse, 
when  there  is  such  an  ajipropi'iation  of  it  as  A\-ill  inform  the  vicinage  that  it 
is  in  the  exclusive  use  and  enjoyment  of  some  known  person.  Morrison  v. 
Kelly,  610. 

2.  An  open  and  visible  occupation  of  land,  is  notice,  to  put  a  party  on  inquiry. 

Ibid.  610. 

PRACTICE. 

1.  A  jvirly  who  submits  himself  to  the  jurisdiction  of  a  court  by  pleading,  cannot 

afterwai'ds  complain  of  the  irregularity  of  the  service  of  process.  He  may 
give  jurisdiction  without  service  of  process.  MiJieral  Point  Railroad  Co.  v. 
Keep,  9. 

2.  An  affidavit  Txsfore  a  notary  of  another  State,  if  he  certifies  that  he  is  author- 

ized to  jidminister  oaths,  will  authoi-ize  the  issuing  of  an  attachment  in  aid 
of  a  summons.     Ibid.  9. 
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3.  Corporations  are  included  in  the  word  "  person  "  in  the  attachment  law.   Ibid.  9 . 

4.  Where  an  issue  of  fact  is  made  up  on  a  plea  to  the  jurisdiction,  a  judgment  of 

respondeat  oiister  is  a  favor  to  the  party  ;  the  judgment  qiwd  recuperet,  being 
authorized.     Ibid.  9. 

5.  A  plea  to  the  jurisdiction,  should  be  pleaded  in  person,  not  by  attorney. 

Ibid.  9. 

6.  A  court  has  discretion  to  allow  items  of  set-oflT,  that  have  been  withdrawn,  to 

be  again  filed.     Ibid.  9. 

7.  The  written  memoranda,  taken  at  the  time  a  deceased  witness  testified,  in  a 

suit  between  the  same  parties,  may  be  read  in  evidence.     The  correctness  of 
such  memoranda  may  be  disputed,  and  the  jury  must  pass  upon  them.    Ibid.  9. 

8.  A  party  is  not  bound  to  answer  such  portions  of  a  bill  as  ai-e  demurred  to, 

until  the  demurrer  has  been  passed  upon.     Ballance  v.  Loomis,  82. 

9.  Where  there  are  several  counts  in  a  declaration,  and  a  special  plea  with  the 

plea  of  nil  debet,  it  is  error  on  overruling"  a  demui-rer  to  the  special  plea,  to 
proceed  to  render  judgment  upon  the  cause  of  action.     Riley  v.  Loughrey,  97. 

10.  If  three  parties  are  served  with  process,  and  only  one  appears  and  pleads, 
the  others  being  in  default,  on  a  judgment  being  entered  against  the  party 
pleading,  if  he  appeals,  it  is  no  defense  to  either  of  the  others  that  such 
appeal  is  pending ;  that  fact  does  not  deprive  the  Circuit  Court  of  jurisdic- 
tion as  to  the  other  defendants.  In  such  a  case  a  scire  facias  need  not  be 
issued  against  the  parties  in  default ;  proceedings  can  be  had  against  them 
upon  the  process  of  summons  ah-eady  sei'ved.     Day  v.  Gfelston,  102. 

11.  The  fact  that  a  justice  of  the  peace  renders  a  judgment  in  debt,  in  an  action 
of  trespass,  is  no  ground  for  a  reversal — it  is  othei-wise  if  rendered  in  the 
Circuit  Court.     Chicago  and  Rock  Island  Railroad  Co.  v.  Whipple,  105. 

12.  In  this  State,  the  common  law  writ  of  cei'tiorari  may  issue  to  all  inferior 
tribunals,  where  such  tribunals  proceed  illegally,  and  there  is  no  mode  of 
appeal  from  such  tribunals,  or  other  way  of  reviewing  their  pi-oceedings. 
Ibid.  105. 

13.  On  such  a  wiit  issues  of  fact  are  not  to  be  tried ;  only  by  the  i-ecord  in  return 
to  the  writ,  are  the  questions  of  juiisdiction  or  regulaiity  to  be  inquired 
into.     Ibid.  105. 

14.  By  certiorari  the  evidence  taken  in  the  inferior  tribunal  is  not  to  be  brought 
before  the  court,  nor  can  it  be  shown.     Ibid.  105. 

15.  Proof  of  an  incumbrance  on  land  may  be  sho%vii  by  the  record.  And  if  the 
mode  of  proof  is  irregular,  that  mode  must  be  objected  to,  so  that  another 
may  be  adopted.     Conway  v.  Case,  127. 

16.  It  will  be  presumed  that  all  proper  preliminary  proof  was  made  to  the  in- 
troduction of  the  record,  as  evidence,  unless  the  contrary  appears.  Ibid, 
127. 

17.  Parties  should  make  specific  objections  in  the  Circuit  Court  to  the  introduc- 
tion of  evidence,  if  the  propriety  of  its  introducti(m  is  to  be  questioned  in  the 
Supreme  Court.     Ibid.  127. 

18.  The  cancellation  of  a  check  upon,  and  its  retention  by  a  bank,  is  evidence  of 
the  payment  of  it.     Ibid.  127. 

19.  It  is  not  necessary  that  there  should  be  a  guardian,  or  prochein  amy,  for  a 
minor  at  the  time  of  suing  out  process.  If  it  were  otherwise,  the  exception 
should  be  taken  before  pleading  to  the  merits.     StimiJS  v.  Kelley,  140. 

20.  A  similiter  may  be  put  to  a  plea,  at  any  stage,  by  any  party  ;  and  it  is  not 
error  to  j)roceed  to  trial  without  it.     Ibid.  140. 

21.  A  judge  may  of  his  own  motion  instruct  the  jury,  and  it  may  often  be  hia 
duty  to  do  so.     Ibid.  140. 

22.  The  practice  of  instructing  a  jury  to  find  for  the  defendant,  as  in  case  of  a 
non-suit,  is  not  adopted  in  this  State.     Ibid.  140. 

23.  The  evidence  is  for  the  jury,  and  in  case  of  contrariety,  the  Supreme  Court 
will  not  interfere,  except  under  peculiar  circumstances.     Ibid.  140. 

24    A  party  will  be  liable  for  injuries  inflicted  by  a  cow  or  other  animal,  if  the 
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viciousness  of  the  animal  is  known  to  tlie  owner ;  and  case,  not  ti-espass,  is 
the  proper  remedy.     Ibid.  140. 

25.  If  a  respondent  neglects  to  join  in  a  demurrer  to  a  bill,  but  argues  it,  it  vfil] 
be  intended  that  the  issue  of  law  was  made  up.  Puterbaugh  v.  Elliott  et 
al.  157. 

26.  It  is  not  eri'or  to  dismiss  a  bill,  on  demurrer,  if  it  is  without  equity.  If  the 
equities  are  defectively  stated,  the  bill  may  be  retained  for  amendment. 
Ibid.  157. 

27.  A  jury  should  not  be  sworn  for  the  term,  but  for  the  trial  of  each  particular 
case.     Barney  v.  People,  160. 

28.  The  rule  that  equity  will  not  relieve  against  the  neglect  of  a  party  in  a  suit 
at  law,  who  has  not  made  a  proper  defense,  or  to  move  for  a  new  trial,  will 
depend  iqion  the  fact,  that  he  knowingly  had  a  day  in  court.  Owens  v. 
Ransteacl,  161. 

29.  The  return  of  an  officer  to  a  writ,  is  only  jprima  facie  evidence  of  the  facts 
stated  by  it ;  in  a  proper  case  made,  equity  will  relieve  against  the  effects  of 
it.  The  remedy  by  action  against  the  officer,  for  a  false  return,  is  not 
always  an  adequate  remedy.     Ibid.  161. 

80.  A  judgment  obtained  by  means  of  a  false  return  and  without  any  notice  to 
the  defendant,  may  be  relieved  against,  in  equity.     Ibid.  161. 

31.  A  Circuit  Court  has  not  the  right  to  prevent  a  party  from  offering  oral  evi- 
dence, in  a  chancery  case.     Ibid.  161. 

32.  The  rules  and  orders  of  a  court  regulating  practice,  should  be  placed  upon 
the  records  of  the  court.  Rules  of  court  cannot  i-est  in  parol ;  nor  can  any 
discretion  in  the  application  of  them  be  exercised,  unless  such  discretion  is 
authorized  by  the  rules  themselves.     Ibid.  161. 

33.  Rules  of  court  should  have  a  reasonable  publicity,  and  should  only  operate 
prospectively.     Ibid.  161. 

34.  If  exceptions  are  not  taken  to  instructions,  the  Supreme  Court  cannot  con- 
sider them.     iSedgioick  v.  Phillips,  183. 

35.  If  on  a  trial  of  I'ight  of  jiroperty,  there  is  evidence  tending  to  show  property 
in  the  claimant,  it  is  erroneous  to  insti-uct  the  jury  that  he  fails  to  show  any 
right,  and  they  must  find  against  him.     Craig  v.  Peake  et  al.  185. 

36.  It  will  be  presumed  that  a  cross-motion  made  to  have  a  previous  motion 
sti-icken  from  the  tiles,  and  referring  to  rules,  was  sustained  under  the  rules 
referred  to.     Hulloway  v.  Freeman,  197. 

37.  County  Courts  can  establish  rules  of  practice.     Ibid.  197. 

38.  Motions  to  dismiss,  which  assume  the  office  of  a  plea  in  abatement,  should  be 
grounded  on  objections,  appearing  on  the  face  of  the  papers.  If  extrinsic 
matters  are  to  be  shown,  these  must  be  done  by  plea  in  abatement.  Ibid. 
197. 

39.  Pleas  in  abatement  should  be  filed  in  "apt  time,"  the  earliest  practicable 
moment ;  if  after  a  motion  seeking  the  same  object,  the  right  to  plead  may 
be  considered  as  waived.     Ibid.  197. 

40.  Pleas  in  abatement  must  be  signed  by  counsel,  and  truly  specify  the  parties 
in  the  cause.  If  such  pleas  show  that  they  and  jurats  attached  to  them,  have 
been  altered,  these  alterations,  if  assigned,  may  be  held  among  other 
reasons,  as  justifying  the  court  below  in  ruling  them  out.     Ibid.  197. 

41.  A  defendant,  aftej-  he  has  inti'oduced  pajier  testimony,  cannot  contradict  it  by 
oral  proof,  when  there  is  no  allegation  of  fraud  in  the  pleadings.     Ibid    197. 

42.  The  Circuit  Court  may  set  aside  a  judgment  by  confession,  on  motion,  durmg 
the  term  at  which  it  was  rendered.  This  exercise  of  discretion  is  not  matter 
for  review  in  tlie  Supreme  Court.     Bolton  v.  MvKinley,  203. 

43.  If  the  conscience  of  the  court  in  reference  to  the  exercise  of  this  discretion,  is 
aided  by  the  trial  of  a  feigned  issue,  and  the  finding  is  in  favor  of  vacating 
the  judgment,  the  case  then  stands  for  pleading  and  trial.     Ibid.  203. 

44.  This  practice  not  approved  of.  Error  will  not  lie  to  correct  the  finding  under 
the  feigned  issue,  the  judgment  thereon  not  being  final.     Ibid.  203. 
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45.  A  default  admits  all  the  facts  well  pleaded.     Peck  v.  WiUon,  205. 

46.  A  writ  of  retmvw  liaherulo  need  not  be  issued  and  returned  at  length,  before 
an  action  can  be  brought  on  a  replevin  bond.     Ibid.  205. 

47.  In  order  to  re\dew  a  case  in  the  Supreme  Court  on  a  judgment  pronounced 
on  demurrer,  an  exception  to  such  judgment  is  unnecessary;  nor  need  it  be 
preserved  in  a  bill  of  exceptions.     Hamlin  v.  Reynolds,  207. 

48.  In  an  action  for  lost  baggage,  it  is  proper  to  instruct  that  damages  may  be 
assessed  for  such  articles  of  necessity  and  convenience,  as  passengei-s  usually 
carry  for  their  personal  use,  comfort,  instruction,  amusement  or  protection, 
having  regard  to  the  length  and  object  of  their  joui-neys.  Parmelee  v. 
Fischer,  212. 

49.  If  a  special  plea  and  the  general  issue  are  filed,  and  all  matters  pleaded 
specially  may  be  given  in  evidence  under  the  general  issue,  it  will  be  pre- 
sumed the  defendant  had  the  benefit  of  such  proof,  unless  the  contrary 
appears.  The  omission  to  answer  the  plea,  will  not  be  cause  for  reversal 
of  the  judgment.     Ibid.  212. 

50.  Where  there  is  a  general  demurrer  to  a  declaration  containing  several  counts, 
some  of  which  are  good,  the  demui-i-er  must  be  oven-uled.  Anderson  v.  Rich- 
arcls,  217. 

51.  The  misjoinder  of  a  fejti£  cove^-t  as  defendant,  cannot  be  cured  by  entei'ing  a 
jwlle  jyrosequi  sis  to  the  vnfe.      McLean  v.  Gf-risivold  et  al.  218. 

52.  A  party  is  entitled  to  a  continuance  if  a  ])laintiff  doe^  not  file  an  account  ten 
days  before  the  term,  if  he  has  common  counts  in  his  declaration.  Hawthorn 
v.  Cocqjer,  225. 

5S.  If  the  plaintiff  desires  to  avoid  a  continuance,  he  can  stipulate  against  using  the 
common  counts,  or  enter  a  nolle  prosequi  as  to  them.     Ibid.  225. 

54.  To  justify  the  continuance  of  a  cause  by  reason  of  the  absence  of  a  witness, 
something  more  than  the  writing  of  letters  and  maldng  inquiries  is  required. 
Stevenson  v.  Shenvood,   238. 

55.  A  court  trying  a  case  in  place  of  a  jury,  if  on  aniioimcing  a  finding,  a  motion 

for  a  new  trial  and  in  arrest  are  interposed,  may  render  a  judgment  at  a  future 
day,  after  the  motions  are  disposed  of.     Ibid.  238. 

56.  If  the  matters  alleged  in  a  special  jilea,  may  be  offered  in  defense  under  the 
general  issue,  it  will  be  pi-esumed  they  were  so  offered.     Ibid.  238. 

57.  Japheth  and  Japhath  are  too  much  alike  to  constitute  a  variance.  Morton  v. 
McClure,  257. 

58.  A  party  cannot  recover  a  larger  amount  than  he  claims  by  his  bill  of  partic-u- 
lars  filed  with  hi^  declaration.  He  may  amend  his  bill  of  particulars  by  leave 
of  the  court.     Ibid.  257. 

59.  Two  uuimpeached  witnesses,  sustaining  a  plea  of  set-off,  is  sufficient.  Ibid. 
257. 

60.  Uncontradicted  proof  that  the  defendant  in  an  action  of  ejectment,  commenced 
building  a  brick  house  on  the  premises,  in  1848,  and  that  he  and  his  family  had 
resided  in  the  same  since  1849  or  1850,  the  trial  taking  place  in  1858,  is  suffi- 
cient evidence  of  possession  at  the  time  the  suit  was  brought,  which  was  in 
September,  1856.     Goodhue  v.  Baker,  262. 

61.  A  verdict  in  ejectment  which  finds  the  defendant  guilty,  and  the  estate  estaV)- 
lished  in  the  plaintiff  to  be  an  estate  in  fee,  is  responsive  to  the  issue,  and  is 
sufficient.     Ibid.  262. 

62.  The  motion  for  a  new  trial  in  ejectment  upon  common  law  grounds,  may  be 
granted,  but  if  applied  for  under  the  statute,  the  conditions  required  must  be 
complied  with.     Ibid.  262. 

63.  A  party  may  take  a  judgment  by  nil  dicit,  to  that  portion  of  his  demand  not 
answered  by  a  plea,  even  though  a  demurrer  may  have  been  filed,  at  any  time 
during  the  term  at  which  the  plea  is  filed,  if  before  final  judgment,  on  payment 
of  costs  of  the  motion.     Safford  et  al.  v.  Vail,  327. 

64.  The  filin?  of  a  duplicate  plea  does  not  render  an  answer  to  it  necessary.  It 
may  be  struck  from  the  files,  or  tlisregarded.     Huwlett  v.  3Iills,  341. 
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65.  Objections  to  the  reading  of  papers  to  a  jury  should  be  made  in  the  Circuit 
Court.     WaugTiop  v.  Weeks  et  al.  350. 

66.  Declarations  of  a  witness  before  he  is  called,  do  not  disqualify  him.  The  in- 
terest of  a  witness  in  the  event  of  the  suit,  should  be  established  on  his  voire 
dire,  or  by  other  testimony.     Ibid.  350. 

67.  Where  the  evidence  as  to  the  persons  who  compose  a  copartnership  is  conflict- 
ing the  verdict  will  not  be  disturbed.     Smith  v.  Williams,  357. 

68.  The  court  may  send  a  jury  back  imder  instructions,  as  to  how  to  correct  a 
verdict.     Ibid.  357. 

69.  A  party  cannot  complain  of  an  instruction,  which  favors  himself.     Ibid.  357. 

70.  "Where  a  judgment  in  ejectment  does  not  award  the  plaintiff  possession  of  the 
land,  the  Circuit  Court  at  a  subsequent  term  may  correct  it,  or  the  Supreme 
Court  may  do  so  on  appeal.     Hadlock  v.  Eadlock,  384. 

71.  A  verdict  in  ejectment,  which  finds  that  the  plaintiff  is  the  owner^'of  the  land, 
is  sufficiently  exphcit  as  to  title.     Ibid.  384. 

72.  A  judgment  by  default  may  be  rendered  against  a  defendant  regularly  served 
with  process  for  an  amount  gi'eater  than  is  stated  in  the  summons,  if  within 
the  damages  claimed  by  the  declaration.     Thompson  et  al.  v.  Turner,  389. 

73.  An  amendment  of  the  summons  by  making  the  amount  claimed  by  it,  corres- 
pond with  the  praecipe,  is  proper.     Ibid.  389. 

74.  Advantage  cannot  be  taken  on  error,  of  a  variance  between  the  writ  and  dec- 
laration, when  the  pai-ties  were  regularly  defaulted  in  the  court  below.  Ibid. 
389. 

75.  A  plea  in  abatement,  which  avers  that  a  cause  of  action  arose  in  Logan  county, 
and  was  specifically  made  payable  there,  and  that  defendant  was  served  in 
Logan  county,  with  a  process  issued  from  Cook  county,  and  that  a  co-defend- 
ant who  was  served  with  process  in  Cook,  also  resides  in  Logan  county,  is  not 
obnoxious  to  a  demurrer.     Hamilton  v.  Deioey,  490. 

76.  Where  a  party  by  his  pleading,  brings  himself  within  section  two,  of  chapter 
eighty-three,  of  the  Revised  Statutes,  whether  it  be  to  the  writ  or  to  the 
jurisdiction,  the  suit  should  abate.     Tiffany  v.  Spalding,  493. 

77.  A  plea  of  failure  of  consideration  to  an  action  upon  a  note,  should  state  par- 
ticularly in  what  the  fail  iire  consisted.  If  for  mason-work  imperfectly  done, 
the  character  and  kind  of  imperfection  must  be  set  forth.  General  allegations 
are  not  sufficient.     Parks  v.  Holmes,  522. 

78.  A  defendant  who  has  the  benefit  of  a  question  under  one  plea,  that  he  would 
have  had  under  another,  to  which  a  demurrer  has  been  sustained,  cannot  com- 
plain.    Ibid.  522. 

79.  A  pai'ty  has  not  the  right  to  continue  to  present  the  same  defense  by  different 
pleas  ;  when  this  is  done,  all  but  one  may  be  struck  from  the  files.     Ibid.  522. 

80.  A  notice  should  be  given  a  party  to  produce  a  paper,  if  it  is  supposed  to  be,  or 
ought  to  be,  in  his  possession,  as  a  foundation  for  other  proof  in  relation  to  it. 
Holbrook  v.  Trustees,  539. 

81.  An  application  for  a  continuance,  on  account  of  the  absence  of  a  witness,  should 
not  only  show  diligence,  but  that  thei-e  are  no  others  to  prove  the  same  facts, 
and  that  the  witness  may  be  in  attendance  at  another  term.  A  delay  of  six 
months,  without  serving  process  on  a  witness,  is  a  want  of  diligence.  Barnes 
v.  Hennessy,  628. 

82.  A  party  asking  a  change  of  venue,  shoiild  give  notice  of  his  intention  at  the. 
earliest  period.     If  the  cause  for  the  change  is  known  in  vacation,  notice 
should  be  given  and  the  application  should  be  made  at  chambers.     Mosset  al. 
v.  Johnson,  633. 

83.  In  an  action  of  ejectment,  where  the  party  has  the  statutory  right  to  a  new 
trial  on  payment  of  costs,  a  new  trial  at  common  law  will  not  so  readily  be 
granted  in  any  case,  and  especially  because  of  the  absence  of  counsel.  Walker 
V.  Armour,  648. 

84.  The  want  of  a  similiter  in  actions  of  ejectment,  is  cured  by  a  verdict,  or  the  de- 
fendant may  add  it  if  he  chooses,  as  a  matter  of  form.  The  plea  of  not  guilty 
is  the  issue.     Ibid.  648. 
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85.  Affidavits  may  be  read  or  proof  heard,  to  show  that  words  have  been  improp- 
erly stricken  from  a  judgment ;  but  not  to  falsify  a  record  by  shoAving  that  an 
alteration  concerning  it  was  improperly  made.     Ibid.  648. 

86.  A  court  will  exercise  a  more  liberal  discretion  in  awarding  new  trials  on  feigned 
issues,  than  at  law.     Waddams  v.  Humphrey,  661. 

See  Administeatok,  2.     Security  for  Costs,  1,  2,  3. 

PRACTICE  IN  COOK  COUNTY. 

1.  The  Common  Pleas  should  not  assess  damages,  as  if  by  default,  while  a  plea  of 

the  general  issue  is  on  file,  though  verified  by  an  insufiicient  affidavit.  The 
plea  should  first  be  struck  from  the  files.     McDonnell  v.  HaHer,  28. 

2.  In  Cook  county,  where  a  note  is  the  cause  of  action,  and  the  declaration  besides 

special  contains  the  common  counts,  the  affidavit  of  merits  to  a  plea,  may  be 
general,  and  go  only  to  a  part  of  the  damages  claimed.  Former  decisions 
reviewed.     Hicrd  et  al.  v.  Burr,  29. 

3.  If  a  plaintiff  shall  abandon  the  common  counts,  and  the  defendant  shall  then 

refuse  to  swear  that  he  has  a  meritorious  defense,  the  plaintiff  will  be  entitled 
to  a  judgment.  .  Ibid.  29. 

4.  If  the  plaintiff,  after  a  plea  filed,  shall  limit  his  demand,  and  the  defendant 

refuses  to  make  a  further  affidavit,  judgment  may  pass  as  by  default.  Ibid. 
29. 

5.  Judgment  against  several  cannot  go,  upon  service  of  notice,  etc.,  on  one ;  nor 

does  filing  notice,  in  the  office  of  the  clerk  of  Cook  County  Court,  meet  the 
exigency  of  the  statute.     Ibid.  29. 

6.  An  affidavit  of  merits  to  a  plea  is  part  of  the  plea,  and  is  preserved  in  the 

record  without  a  bill  of  exceptions.  This  is  the  case  also,  where  a  plea  is 
stricken  from  the  files.     Whiting  v.  Fuller,  33 

7.  Persons  sued  jointly,  who  plead  the  general  issue,  may  sustain  it  by  an  affidavit 

of  merits,  made  by  one  of  the  defendants.  If  separate  pleas  are  filed,  each 
plea  must  be  sustained  by  an  affidavit  of  merits.     Ibid.  33. 

8.  "Where  there  are  joint  defendants,  and  one  files  an  affidavit  of  merits  to  a  plea 

in  his  behalf,  and  the  other  defendant  does  not  make  affida\'it,  the  Common 
Pleas  Court  of  Cook  county  may  default  the  pai'ty  who  has  not  verified,  even 
at  a  future  term,  the  suit  being  pending,  on  the  issiies  of  the  other  defendant. 
Anthony  v.  Ward,  180. 

PRESUMPTIONS. 

A  court  of  general  jurisdiction  will  be  presmed  to  have  acted  upon  the  necessary 
evidence.     Granjang  v.  Merkle,  249. 

See  Practice,  48. 

PRINCIPAL  AND  AGENT. 

See  Agent. 

PROBATE  COURT. 

See  Guardian  and  Ward.    Heirs.    Infants. 

PROMISSORY  NOTE. 

1.  It  is  no  defence  to  an  action  on  a  note,  that  it  was  given  to  the  payee  in  lien  of 

three  other  notes,  given  to  the  husband  of  the  payee.  The  widow  might  be 
acting  as  executrix,  in  her  own  wrong,  or  might  be  the  heir ;  in  either  case 
the  notes  suri-endered  would  be  satisfied.     Riley  v.  Loughrey,  97. 

2.  In  an  action  on  a  note,  a  plea  which  sets  up,  that  the  maker  and  payee  of  the 

note  were  owners  of  land,  and  that  the  payee  took  a  conveyance  of  the  land, 
in  order  to  sell  it  on  joint  account,  and  gave  the  note  as  security  for  the 
prompt  payment  of  the  purchase  money  when  the  land  should  be  sold,  that  it 
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remains  unsold,  etc.,  the  payee  being  anxious  to  sell,  e*^^.,  is  good,  as  showing 
a  want  of  consideration.     Marsh  v.  Bennett,  313. 

3.  Parties  or  privies  to  an  usurious  transaction,  have  the  nght  to  avail  themselves 

of  the  defense.     Safford  et  al.  v.  Vail,  327. 

4.  A  i^arty  to  a  note  as  surety,  afterwards  becoming  principal  to  another  note, 

covering  the  same  with  other  indebtedness,  with  a  diQ'erent  party,  may  set 
up  the  defense  of  usury,  to  the  tirst  note.     Ibid.  327. 
r>,  The  acceptor  of  an  accomodation  or  otlier  bill  of  exchange,  is  the  principal 
debtor ;  giving  time  to  the  acceptor  does  not  discharge  the  maker.     Diversy 
V.  Moor,  330. 

6.  The  accej)tor  of  a  bill  and  the  di-awer  of  a  note  are  the  principals,  the  indorsers 

are  sureties.     Ibid.  330. 

7.  Neglect  to  bring  suit  against  the  drawer  of  an  accomodation  bill,  on  request 

by  the  acceptor  to  do  so,  does  not  discharge  tlie  acceptor.     Ibid.  330. 

8.  Where  it  is  designed  to  recover  against  the  indorser  of  a  note,  action  must  be 

bi-ought  against  the  maker,  at  the  first  term  of  any  court  having  jurisdiction, 
although  there  may  not  be  ten  days  between  tlie  time  the  note  falls  due,  and 
the  commencement  of  the  term.     Chalmers  v.  Moore,  359. 

9.  As  an  evidence  of  diligence  against  the  maker  of  a  note,  an  execution  should 

be  levied  on  goods,  and  the  right  of  property  therein  tried,  if  the  goods  are 
in  the  possession  of  the  maker.     Ibid.  359. 

10.  Diligence  i-equires  the  issuance  of  an  execution  in  the  county  where  the  judg- 
ment shall  have  been  rendered.     Ibid.  359. 

11.  Property  in  the  possession  of  the  maker  of  a.note,  should  be  sold  subject  to 
the  claims  of  others,  so  that  the  rights  of  parties  may  be  ascertained.  Ibid. 
359. 

12.  An  execution  should  not  be  returned  before  its  life  is  extinct,  if  diligence  is  to 
be  shown  under  it.     Ibid.  359. 

13.  An  accomodation  acceptor  of  a  bill,  cannot  set  up  as  a  defence,  that  he  never 
received  any  consideration.     Diversy  v.  Loeb,  393. 

See  Indoksek — Indoksbb.     Interest.    Plbading,  52. 


PUBLIC  ROADS  AND  BRIDGES. 

The  decision  of  the  Circuit  Court  under  the  thirty-eighth  section  of  the  road  law 
in  the  Revised  Statutes,  is  final.     Coon  v.  Mason  County,  666. 

See  Highways  and  Streets. 


RAILROADS. 

1.  If  railroad  companies,  having  their  officers  and  offices,  do  business  and  have 

agents  and  property  in  this  State,  service  of  process  may  be  made  upon  such 
agents  in  this  State,  in  the  same  manner  that  it  may  be  on  agent  of  local  cor- 
porations.    Mineral  Point  Railroad  Co.  v.  Keep,  9. 

2.  If  the  fact  of  the  agency  is  denied,  the  return  of  the  officer  as  to  that  is  not  con- 

clusive, this  sliould  be  put  in  issue  by  a  plea  in  abatement.     Ibid.  9. 

3.  Corporations  are  persons,  under  the  attachment  law.     Ibid.  9. 

4.  The  corporators  of  a  railroad,  are  liable,  if  its  lessees  should  commit  a  trespass. 

So  if  the  road  is  operated  by  contractors,  while  constructing  it.  Chicago  and 
Hock  Island  Railroad  Co.  v.  Whipple,  105. 

5.  Miuiicipal  co7-porations  are  not  bound  to  discharge  indebtedness  elsewhere  than 

at  their  treasuries.  People  ex  rel.  Peoria  and  Oquawka  Railroad  Co.  v.  Taze- 
well  County,  147. 

6.  Counties  and  cities  have  not  the  right  to  make  bonds,  issued  in  aid  of  railroads, 

I>ayable  in  the  city  of  New  York.     Ibid.  147. 

7.  Authorities  representing  counties  and  cities  are  not  compelkv  I,  when  the  inhabi- 
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tants  thereof  have  voted  in  favor  of  issuing'  bonds  to  aid  in  constructing-  rail- 
I'oads,  to  issue  the  same,  or  to  subscribe  for  the  whole  stock ;  there  is  a  discre- 
tion resting-  with  such  authorities  in  that  regard.     Ibid.  147. 

8.  Only  a  proposition  to  aid  in  the  construction  of  one  railroad  should  be  submitted 

to  the  people.     Ibid.  147. 

9.  Where  the  question  of  damages  for  a  right  of  way  is  fairly  submitted  to  a  jury 

no  benefit  being  likely  to  result  to  the  owner  of  the  land,  and  the  company 
not  being  absolutely  boimd  to  erect  a  fence,  etc.,  the  Supreme  Court  will  not 
disturb  the  verdict.     Toyiica  and  Petersburg  Railroad  Co.  v.  Unsicker,  221. 

10.  The  Supreme  Court  will  not  disturb  the  verdict,  assessing  damages  for  a  right 
of  way,  merely  because  such  damages  are  large  ;  when  the  owner  of  the  land 
is  not  to  receive  any  particular  benefit  for  the  location  of  the  road.  Same  v. 
Roberts,  224. 

11.  An  unauthorized  proposition  to  the  president  of  a  railroad  corporation,  that  a 
person  injured  by  a  train  of  the  company,  should  be  sent  to  a  hospital,  is  im- 
propei'  to  go  to  a  jury  as  evidence,  in  an  action  by  the  injured  party  against 
the  company.     Galena  and  Chicago  Union  Railroad  Co.  v.  Dill,  264. 

12.  An  act  which  exempts  a  railroad  company  from  ringing  a  bell  or  sounding  a 
whistle  at  a  road  crossing,  is  not  unconstitutional.     Ibid.  264. 

13.  An  omission  to  give  a  signal,  by  sounding  a  bell  or  whistle,  is  not  of  itself  evi- 
dence of  negligence.     Ibid.  264. 

14.  A  railroad  company,  and  a  traveler  on  the  highway,  have  correlative  rights, 
and  each  must  use  proper  caution  where  there  is  danger  of  a  conflict.  Neither 
has  a  superior  right,  except  as  it  results  from  the  difficulties  and  necessities 
of  the  case.    Ibid.  264. 

15.  The  delivery  of  a  baggage  check  by  a  railroad  company,  is  p)%nM  facie  evi- 
dence that  the  company  has  the  baggage.  Davis  v.  Michigan  jSouthe)-n  a7id 
No7'thern  IndianM  Railroad  Co.  278. 

16.  If  on  a  change  of  passage  from  one  railroad  to  another,  the  agent  of  the  road 
does  not  find  the  baggage  which  is  checked,  he  should  give  immediate  notice 
to  the  owner,  or  the  company  owning  the  road  on  which  the  passenger  em- 
barks, will  be  held  hable.     Ibid.  278. 

17.  The  owner  of  lost  baggage  should  not  be  permitted  to  prove  the  value  of  the 
articles  in  which  it  is  packed.  So  of  othei-  ai-ticles,  the  value  of  which  may 
be  established  from  description.     Ibid.  278. 

18.  A  revolver  is  included  in  personal  baggage.     Ibid.  278. 

19.  In  an  action  of  trespass  against  a  railroad  company,  for  the  use  of  a  right  of 
way,  the  proceedings  of  the  company  procuring  the  condemnation,  are  com- 
petent evidence,  and  are  not  to  be  impeached  collaterally.  All  presumptions 
are  in  favor  of  the  regularity  of  the  proceeding.  Galena  and  Chicago  Union 
Railroad  Co.  v.  Pouml  et  al.  399. 

20.  The  service  of  the  preliminary  notice,  was  a  question  in  the  proceeding,  and 
if  then  adjudicated,  cannot  be  attacked  indirectly.     Ibid.  899. 

21.  The  same  land  sought  to  be  condemned,  must  be  described  in  the  orders  and 
judgment  of  the  person  who  condemns.     Ibid.  399. 

22.  The  averments  and  proof  should  correspond.     Moss  et  al.  v.  Johmon,  633. 

23.  A  person  who  obtrudes  himself  upon  a  locomotive  or  cars,  cannot  recover,  if 
he  sustains  injiiry.     Ibid.  633. 

24.  A  person  who  has  a  contract  with  parties  running  a  road,  as  an  employee, 
going  upon  a  railway  train,  with  full  knowledge  of  the  condition  of  the  road, 
and  its  management,  cannot  recover  for  injuries  he  may  sustain.     Ibid.  633. 


RECOGNIZANCE. 

The  Supreme  Court  will  not  inquire  into  the  reasons  why  the  legislature  requires 
certain  conditions  in  a  recognizance.     Van  Blaricum  v.  People,   86. 

See  Scire  Facias. 
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RECORDING  ACTS. 

1.  The  recording  of  a  deed,  is  notice  to  a  purchaser,  although  recorded  after  a 

conveyance  to  the  grantor  of  such  pui-chaser,  if  the  fact  is  brought  to  his 
knowledge,  or  such  notice  of  it  as  ought  to  have  instigated  inquiry,  before 
conveyance  to  the  purchaser.     Morrison  v.  Kelly,  610. 

2.  A  cestui  que  trust  has  such  an  interest  as  will  enable  him  to  put  a  pui-chaser 

on  inquiry.     Ibid.  610. 

3.  Under  the  registiy  laws,  notice  of  a  prior  conveyance  is  as  effectual  as  the 

registry  of  the  deed.     Ibid.  610. 

RECORD. 

A  record  should  show  the  scire  facias,  not  by  recital,  but  by  giving  a  copy  of  it ; 
or  the  judgment  upon  it  will  be  reversed.  It  is  the  duty  of  the  district  attor- 
ney to  see  to  the  regularity  of  such  proceedings.     Campbell  v.  People,  234. 

See  Affidavit.     Divoecb.     Evidence. 

REPLEVIN— REPLEVIN  BOND. 

1.  A  v/rit  of  retorno  Tiabendo  need  not  be  issued  and  returned  at  length,  before  an 

action  can  be  brought  on  a  rej^levin  bond.  It  will  be  sufficient  if  a  return 
was  adjudged,  and  proof  is  made  of  disobedience  to  the  judgment.  Peck  v. 
Wilson,  205. 

2.  A  default  admits  all  the  facts  well  pleaded.     Ibid.  205. 

3.  In  an  action  on  a  replevin  bond,  the  breach  need  not  be  set  out  broader  than 

the  condition,  nor  need  the  proof  be  more  extensive  than  the  breach.  Ibid. 
205. 

4.  A  forfeited  replevin  bond,  is  not  such  a  contract,  as  is  contemplated  by  the 

third  and  fourteenth  sections  of  the  practice  act  for  the  courts  of  Cook  county. 
Those  sections  allude  to  contracts  for  the  payment  of  money,  and  a  plea  to  an 
action  on  such  a  bond,  should  not  be  stricken  from  the  files  for  want  of  an 
affidavit  of  merits.     Ibid.  205. 

ROADS  AND  BRIDGES. 
See  Township  Organization.     Public  Roads  and  Bkidqbs. 

REDEMPTION  OF  LAND. 
See  Judgment  Debtor  and  Creditor. 

RIGHT  OF  WAY. 
See  Railroads. 

RULES  OF  COURT. 

See  Courts.    Practice. 

SCHOOL  FUND— SCHOOL  LANDS. 

1.  Two  of  the  board  of  tri;stees  of  schools,  when  they  concur  in  opinion,  may 

legally  perform  any  act  which  the  board  is  authorized  to  do.  And  their  acta 
will  be  held  valid,  until  vacated  by  certiorari,  or  some  other  direct  proceed- 
ing.    Sclwfield  V.  Watkins,  66. 

2.  "Wriere  the  cost  of  a  school-house  to  be  erected,  does  not  exceed  a  thousand 

dollars,  the  directors  may  make  such  levy  as  is  necessary  for  that  purpose. 

3.  Where  such  directors  hold  their  office  de  facto  or  de  jure,  their  acts  in  levying 

a  tax  will  not  be  inquired  into  for  irregularities  by  a  court  of  equity.  Ibid.  66. 

4.  Such  a  tax  will  be  binding,  although  persons  and  property  liable  to  assessment 

are  not  included.     Ibid.  66. 
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5.  If  a  tax  is  attempted  for  the  benefit  of  the  directors  acting  corruptly,  in  fraud 

of  law,  eqiuty  will  i-elieve.     Ibid.  66. 

6.  The  legislature  may  form  school  districts,  and  legalize  irregularities  in  the 

assessment  of  taxes,  etc.     Ibid.  66. 

7.  The  legislature  may  unite  or  divide  townships,  and  their  school  funds,  at  dis- 

cretion.    Cfreenleaf  v.  TovmsJiip  Trustees,  236. 

8.  \yhere  a  notice,  of  an  election  for  a  school  district  specifies  several  purposes, 

in  such  a  way  as  that  no  doubt  is  left  as  to  its  meaning,  it  will  be  sufficient, 
although  there  may  be  an  omission  in  it  of  a  copulative  conjunction.  MerHtt 
et  al.  V.  Farris  et  al.  303. 

9.  Tlie  dii-ecto]-s  of  a  school  district  may  levy  and  collect  a  tax  to  erect  a  school- 

house,  the  cost  of  which  is  not  to  exceed  one  thousand  dollars,  without  a  vote 
of  the  inhabitants ;  and  may  also  levy  and  collect  a  tax  to  keep  a  school  six 
months  in  the  year,  in  addition  to  the  amount  provided  by  the  State  and 
to^vnship  fund.     Ibid.  303. 

10.  There  is  not  any  limitation  upon  the  rate  of  taxation  for  school  tiurposes. 
Ibid.  303. 

11.  Where  it  appears  that  a  site  for  a  school-house  has  been  chosen,  it  will  not 
be  invali^lated  because  the  clerk  has  made  irregularities  or  omissions,  in  de- 
scribing the  site  selected.     Ibid.  303. 

12.  The  omission  to  tax  some  property  in  the  district,  will  not  vitiate  the  tax. 
Ibid.  303. 

13.  Directors  of  district  schools  have  power  to  levy  taxes  for  the  purpose  of  sup- 
porting a  school  for  six  months  in  the  year,  without  fii-st  submitting  the  ques- 
tion to  a  vote  of  the  inhabitants  ;  but  cannot  erect  a  house  costing  more  than 
^1,000,  nor  change  a  site.     Munson  v.  Minor,  594. 

14.  The  powers  and  duties  of  school  officers,  in  reference  to  imposing  and  collect- 
ing taxes  under  the  school  laws  of  1857,  considered  and  discussed.  Ibid. 
594. 

15.  The  provision  which  requires  a  map  of  the  school  district  to  be  furaished  to 
the  county  clerk,  to  aid  in  the  extension  of  the  tax,  is  directory,  and  the 
defects  may  be  cured  by  the  revenue  act  of  1853.     Ibid.  594. 

SCHOOL  LAWS. 

1.  Two  of  the  board  of  trustees  of  schools,  where  they  concur  in  opinion,  may 

legally  perform  any  act  which  the  board  is  authorized  to  do.  And  their  acts 
will  be  held  valid,  until  vacated  by  certorari,  or  some  other  direct  proceed- 
ing.    Schofieldv.  Watkitis,  66. 

2.  Where  the  cost  of  a  shool-house  to  be  erected,  does  not  exceed  a  thousand 

dollars,  the  directors  may  make  such  a  levy  as  is  necessary  for  that  purpose. 
Ibid.  66. 

3.  Where  such  directors  hold  their  office  de  facto  or  de  jure,  their  acts  in  levying 

a  tax  will  not  be  inquired  into  for  irregulai'ities  by  a  court  of  equity.     Ibid.  66. 

4.  Such  a  tax  will  be  binding,  although  persons  and  pi-ojierty  liable  to  assess- 

ment are  not  included.     Ibid.  66. 

5.  If  the  tax  is  attempted  for  the  benefit  of  the  directors  acting  corruptly,  in 

fraud  of  law,  equity  will  relieve.     Ibid.  66. 

6.  The  legislature  may  form  school  districts,  or  legalize  irregularities  in  the  as- 

sessment of  taxes,  etc.     Ibid.  66. 

7.  The  legislature  may  unite  or  divide  townships,  and  their  school  fiinds,  at  dis- 

ci-etion.     Crreenleafy.  Township  Trustees,  236. 

8.  Where  a  notice  of  an  election  for  a  school  district  specifies  several  purposes, 

in  such  a  way  as  that  no  doubt  is  left  as  to  its  meaning,  it  \vill  be  sufficient, 
although  there  may  be  an  omission  in  it  of  a  copulative  conjunction.  MeiTitt. 
et  al.  v.  Farris  et  al.  303. 

9.  The  directors  of  a  school  district  may  levy  and  collect  a  tax  to  ei-ect  a  school- 

house,  the  cost  of  which  is  not  to  exceed  one  thousand  dollars,  without  a  vote 
of  the  inhabitants ;  and  may  also  levy  and  collect  a  tax  to  keep  a  school  six 
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months  in  the  ypar,  in  addition  to  the  amount  provided  by  the  State  aad 
township  fund.     Ibid.  SUB. 

10.  There  is  not  any  limitation  tipon  the  rate  of  taxation  for  school  purposes. 
Ibid.  303. 

11.  Where  it  appears  that  a  site  for  a  school-house  has  been  chosen,  it  will  not 
be  invalidated  because  the  clerk  has  made  irregularities,  or  omissions,  in  de- 
scj-ibing-  the  site  selected.     Ibid.  303. 

12.  The  omission  to  tax  some  property  in  the  district,  will  not  vitiate  the  tax. 
Ibid.  303. 

13.  Equity  will  not  i-estrain  the  collection  levied  by  officers  dejure  or  de  facto,  be- 
cause of  irregularities  in  their  levy  or  collection.     Ibid.  303. 

14.  The  appointment  of  a  treasurer  by  school  trustees,  is  a  removal  of  the  prior 
officer.     Holbrook  v.  Tnistees,  539. 

15.  The  api^roval  of  the  bond  of  a  treasurer  of  a  school  district,  is  evidenced  by 
an  official  indorsement  of  the  members  of  the  board.     Ibid.  539. 

16.  A  school  trustee  is  a  competent  witness  to  prove  the  loss  of  a  ti-easurer's  bond, 
although  he  may  be  a  party  to  the  suit.     Ibid.  539. 

17.  A  notice  should  be  given  a  party  to  produce  a  paper,  if  it  is  supposed  to  be, 
or  ought  to  be,  in  his  possession,  as  a  foundation  for  other  proof  in  relation 
to  it.     Ibid.  539. 

IS.  Directors  of  district  schools  have  power  to  levy  taxes  for  the  purpose  of  sup- 
porting a  school  for  six  months  in  the  year,  without  tirst  submitting  the  ques- 
tion to  a  vote  of  the  inhabitants  ;  but  cannot  erect  a  house  costing  more  than 
$1,000,  nor  change  a  site.     Mniison  v.  Minoi^  594. 

19.  The  powers  and  duties  of  school  officers,  in  reference  to  imposing  and  collect- 
ing taxes  under  the  school  laws  of  1857,  considered  and  disussed.     Ibid.  594. 

20.  The  provision  which  requires  a  map  of  the  school  district  to  be  furnished  to 
the  county  clerk,  to  aid  in  the  extension  of  the  tax,  is  directory,  and  the  de- 
fect may  be  cured  by  the  revenue  act  of  1853.     Ibid.  594. 

SCIRE  FACIAS. 

A  record  should  show  the  scire  facias,  not  by  recital,  but  by  giving  a  copy  of  it ; 
or  the  judgment  upon  it  will  be  reversed.  It  is  the  duty  of  the  dir-t/ict 
attorney  to  see  the  regularity  of  such  proceedings.  Campbell  v.  Th-e  Ptople, 
234. 

SECURITY  FOR  COST. 

1.  On  an  apj)lication  for  security  for  costs,  the  affidavits  of  the  respective  parties 

may  have  equal  weight.     Hamilton  v.  Dunn,  259. 

2.  On  a  petition  for  a  mechanics'  lien,  the  x^i'oceedings,  where  the  statute  has  not 

otherwise  provided,  will  be  governed  by  chancery  rules.     Ibid.  259. 
8.  The  pendency  of  a  motion  for  security  for  costs  in  a  suit  pending  on  mechanics' 
lien,  will  not  necessarily  excuse  a  party  for  not  filing  an  answer ;  nor  wiU 
such  motion  prevent  the  rendition  of  a  decree  pro  confesso.     Ibid.  259. 

SERVANTS. 
See  Railroads. 

SERVICE  OF  PROCESS. 

t .  If  railroad  companies,  having  their  officers  and  offices,  do  business  and  have 
agents  and  property  in  this  State,  service  of  process  may  be  made  upon  such 
agents  in  this  State,  in  the  same  manner  that  it  may  be  on  agents  of  local 
corporations.     Mineral  Point  Railroad  Co.  v.  Keep,  9. 

2 .  If  the  fact  of  the  agency  is  denied,  the  i-eturn  of  the  officei-  as  to  that  is  not 
conclusive,  this  should  be  put  in  issue  by  a  plea  in  abatement.     Ibid.  9. 

S.  A  itarty  who  submits  himself  to  the  jui'isdiction  of  a  coui*t  by  pleading,  cannot 
afterwai'ds  complain  of  the  irregularity  of  the  sei'vice  of  process.  He  may 
give  jurisdiction  without  service  of  pi'ocess.     Ibid.  9. 
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4  The  service  of  a  process  upon  any  agent,  other  than  the  law  agent  of  a  corpo- 
ration, is  sufficient,  if  prope^rly  made  and  returned.  Chicago  and  Mock 
Island  Railroad  Co.  v.  Fell,  333. 

See  Chahcebt,  2.    Husband  and  Wipe,  1.    Sheriff, 

SET-OFF. 

A  court  has  discretion  to  allow  items  of  set-off,  that  have  been  withdrawn,  to  be 
again  filed.     Mineral  Point  Railroad  Co.  v.  Keep,  9. 

SHERIFF. 

1.  The  deputy  of  an  absconded  sheriff  may  continue  to  act,  until  the  office  of  the 

principal  has  been  vacated.     Ballance  v.  Loomis,  82. 

2.  A  party  aggrieved  has  a  remedy  at  law  to  compel  a  sheriff  to  correct  an  omis- 

sion in  a  certificate  of  sale  of  lands  made  by  him.  Puterbaugh  v.  £!lliot  et  al. 
157.  I 

3.  The  return  of  a  sheriff  is  only  prima  facie  evidence  of  the  facts  stated  in  it. 

Owens  V.  Ranstead,  161. 

See  Bond.    Office — Officer.     Surety. 

STATUTES  CONSTRUED. 

Corporations  are  within  the  word  "  person "  in  the  attachment  act.  Mineral 
Point  Railroad  Co.  v.  Keep,  9. 

See  School  Laws. 

STATUTE  OF  FRAUDS. 

1.  A  verbal  contract,  not  to  be  performed  mthin  a  year,  will  not  sustain  an 

action.     Comstock  v.  Ward,  248. 

2.  The  statute  of  frauds,  etc.,  is  presumed  to  have  been  pleaded  in  an  action 

before  a  justice  of  the  peace.     Ibid.  248. 

SUBMISSION  TO  ARBITRATORS. 

1.  Unless  the  submission  requires  it,  it  is  not  necessary  that  an  award  should  be 

published,  or  that  notice  of  it  should  be  given  to  the  parties.  Nor  need  it  be 
in  writing.     Denman  v.  Bayless,  300. 

2.  The  terms  and  directions  of  the  submission,  should  control  the  arbitrators. 

Ibid.  300. 

3.  It  is  not  error  to  refuse  to  let  one  of  the  arbitrators  testify,  that  he  did  not 

intend  to  suiTender  the  award,  after  it  had  been  agreed  upon  and  signed, 
unless  the  losing  party  should  consent.     Ibid.  300. 

SUPREME  COURT. 

1.  The  Supreme  Court  has  not  jurisdiction  of  a  case,  on  error,  while  it  is  pending 

in  the  court  below.     Oder  v.  Putman,  38. 

2.  The  Supreme  Court  will  not  inquire  into  the  reasons  why  the  legislature  re- 

quires certain  conditions  in  a  recognizance.     Van  Blaricum  v.  People,  86. 

3.  If  exceptions  are  not  taken  to  instructions,  the  Supreme  Court  cannot  consider 

them.     /Sedgwick  v.  Phillips,  188. 

4.  In  order  to  review  a  case  in  the  Supreme  Court  on  a  judgment  pronounced  on 

demurrer,  an  exception  to  such  judgment  is  unnecessary ;  nor  need  it  be 
preserved  in  a  bill  of  exceptions.     Hatnlin  v.  Reynolds,  207. 

5.  Where  the  question  of  damages  for  a  right  of  way  is  fairly  submitted  to  a 

jury,  no  benefit  being  likely  to  result  to  the  owner  of  the  land,  and  the  com- 
pany not  being  absolutely  bound  to  erect  a  fence,  etc.,  the  Supreme  Court 
will  not  disturb  the  verdict.  Tonica  and  Petersburg  Railroad  Co.  v.  Unsicker, 
221. 
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6.  The  Supreme  Court  will  not  disturl)  the  verdict,   assessing  damages  for  a 

right  of  way,  merely  because  such  damages  are  large  ;  when  the  owner  of 
the  land  is  not  to  receive  any  particular  benefit  from  the  location  of  the  road. 
Same  v.  Hoberts,  225. 

7.  In  actions  ex  delicto,  it  is  seldom  that  courts  will  interfere  with  the  finding  of 

juries  ;  but  in  actions  ex  contractu,  where  a  measure  of  damages  is  usually 
furnished,  and  the  proof  and  instructions  are  not  pi-operly  considered, 
verdicts  will  be  set  aside.     Fish  v.  Moseberry,  288. 

8.  The  judgments  and  orders  of  court  and  pleadings,  should  be  embraced  in  the 

record ;  and  if  they  ai-e  copied  into  the  bill  of  exceptions,  it  will  be  at  the 
expense  of  the  party  who  has  it  done,     ^afford  et  al.  v.  Vail,  327. 

9.  Objections  to  the  reading  of  papers  to  a  jury,  should  be  made  in  the  Circuit 

Court.     Waicghop  v.  Weeks  et  al.  350. 

10.  Where  a  bill  of  exceptions  does  not  state  that  it  contains  all  the  evidence,  the 

presumption  is  in  favoi-  of  the  verdict.     Wai-ner  v.  Carlton,  415. 

11.  If  an  unanswered  demui-rer  is  on  record,  and  the  party  filing  it  goes  to  trial 
by  consent,  it  will  not  be  cause  for  reversal  of  the  judgment.  Farker'  v. 
Palmer  et  al.  489. 

12.  Where  there  is  a  conflict  of  testimony,  and  the  jury  choose  to  discredit  a 
witness,  under  proper  instructions,  this  court  will  not  interfere.  Bradley  v. 
Geiselman,  494. 

13.  The  Supreme  Court  has  not  jurisdiction  to  issue  wi'its  of  injunction.  The  jus- 
tices of  this  court  will  not  award  such  writs,  except  under  extraordinary 
circumstances.     Campbell  v.  Campbell,  664. 

SURETY. 

1.  A  party  who  has  executed  a  bond  as  surety,  declaring  that  the  principal  in  it, 

who  was  coroner,  had  succeeded  to  the  office  of  sheriff,  cannot  gainsay  the 
fact,  so  as  to  i-elease  himself  from  liability.     Albee  et  al.  v.  The  People,  533, 

2.  To  give  a  creditor  the  right  to  be  substituted,  in  place  of  the  surety  of  his 

debtor,  the  relation  of  debtor  and  creditoi*  must  exist  between  the  creditor 
and  the  surety.  The  claim  on  the  surety  must  be  valid,  binding,  and 
capable  of  being  immediately  enforced.     Constant  v.  Matteson,  546. 

3.  If  the  relation  of  creditor  and  debtor  has  never  existed  between  a  creditor 

and  the  surety,  or  having  existed,  has  ceased,  there  cannot  be  any  substitu- 
tion to  the  rights  of  a  surety.     Ibid.  546. 

4.  If  a  surety  is  liable  for  the  immediate  payment  of  a  debt,  owing  by  his  princi- 

pal, he  may  pay  it  and  resort  at  once  to  any  funds  of  the  principal  he  holds 
as  an  indemnity,  without  waiting  for  the  money  to  be  collected  by  a  resort 
to  an  action  at  law.     Ibid.  546. 

5.  In  chancery,  if  the  creditor  applies  to  be  subrogated  to  the  rights  of  a  surety, 

the  fund  pledged  to  idemnify  the  surety,  will  be  directly  appropriated  to 
to  the  payment  of  the  debt  for  which  the  surety  is  liable,  if  the  surety  has 
the  immerliate  right  to  satisfy  the  debt  and  resort  to  the  indemnity  in  his 
hands.     Ibid.  546. 

6.  If  property  is  conveyed  to  a  trustee  for  the  payment  of  a  debt,  if  the  trustee 

fails  so  to  apply  it,  a  court  will  compel  its  application  to  that  purpose. 
Ibid.  546. 

7.  Where  a  debtor  gives  his  surety  a  mortgage  to  idemnify  him  against  loss,  the 

property  mortgaged  can  only  be  applied,  when  the  surety  has  either  paid 
the  debt  or  has  become  immediately  liable  for  its  payment,  and  until  then,  a 
court  of  equity  will  not  interfere.     Ibid.  546. 

See  Usury. 

TAXES  AND  TAX  TITLES. 

1.  The  courts  will  not  interfere  by  injunction,  to  prevent  the  collection  of  taxes, 
because  there  have  been  irregularities  in  the  assessment.     Chicago,  Burling' 
ton  and  Qnincy  Railroad  Co.  v.  Frary,  34. 
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2.  A  court  of  equity  will  not  enjoin  a  tax  for  mere  errors,  if  it  is  attempted  to  be 

levied  by  an  officer  cle  facto,  under  authority  incident  to  his  office  ;  but  may 
do  so.  if  the  levy  is  by  one  Avithout  pretense  of  authority,  or  color  of  office  to 
which  such  a  right  is  an  incident.     Mwnsoii  v.  Minor,  594. 

3.  The  payment  of  taxes  by  any  person  extinguishes  them,  and  if  a  voluntary 

attempt  is  made  to  pay  them  a  second  time,  the  last  wiU  be  considered  a 
gratuity  to  the  taxing  power.     Morrison  v.  Kelly,  610. 

See  Assessments.     School  Fund.     School  Laws. 

TENDER  OF  MONEY. 

1.  A  tender  of  money  will  be  presumed  sufficient  if  not  objected  to.     Conwav  v. 

Case,  127.  ^ 

2.  A  simple  inquiry,  as  to  whether  a  party  \vill  take  money,  is  not  a  tender. 

The  money  must  be  in  the  power  or  within  immediate  control  of  the  party 
offering  it.    iSteele  et  al.  v.  Biggs  et  al.  643. 

TIME. 

1.  At  law,  time  is  of  the  essence  of  a  contract  to  convey  land,  and  if  the  vendor 
is  not  able  to  perform  on  the  day,  the  vendee  may  consider  the  contract  at  an 
end.     Conway  v.  Case,  127. 

2.  Time  may  be  of  the  essence  of  a  contract,  and  where  that  is  made  clearly  to 

appear,  the  court  will  enforce  a  forfeiture,  unless  they  are  circumstances 
which  will  relieve  against  it.     Steele  et  al.  v.  Biggs  et  al.  643. 

TOWNS  AND  CITIES. 
See  Cities.     City  op  Chicago. 

TOWNSHIP  ORGANIZATION. 

1.  Supervisors  in  the  matter  of  opening  a  road,  when  they  dismiss  an  appeal  and 

adjourn,  without  any  intention  of  further  action,  cannot  resume  the  sub- 
ject, unless  notice  of  the  time  and  place  of  a  future  meeting  is  served  on 
the  commissioners  of  highways,  and  on  the  three  petitioners  before  served. 
Without  these,  the  action  of  the  supervisors  is  void.  Keech  v.  The  Peitple, 
478. 

2.  When  a  road  is  located  on  a  dividing  line  between  townships,  the  commission- 

ers of  the  towns  must  create  road  districts,  and  allot  the  expense,  etc.,  of 
keeping  up  the  road  among  the  districts,  as  nearly  equal  as  possible,  giving 
each  town  an  equal  number  of  districts,  each  road  district  to  be  attached  to 
the  town  in  which  it  lies.  Without  such  an  allotment,  the  road  cannot  be 
opened ;  neither  of  the  towns  having  power  to  act.     Ibid.  478. 

TRESPASS. 

1.  The  corporators  of  a  railroad  are  liable,  if  its  lessees  should  commit  a  trespass. 

So  if  the  road  is  operated  by  contractors,  while  constructing  it.  Chicago  and 
Mock  Island  Railroad  Co.  v.  Whipple,  105. 

2.  The  fact  that  a  justice  of  the  peace  renders  a  judgment  in  debt,  in  an  action  of 

trespass,  is  no  gi-ound  for  a  reversal — it  is  otherwise,  if  rendered  in  the  Circuit 
Court.     Ibid.  105. 

3.  In  an  action  of  trespass  against  a  railroad  company,  for  the  use  of  a  right  of 

way,  the  jiroceedings  of  the  company  procuring  the  condemnation,  are  compe- 
tent evidence,  and  are  not  to  be  impeached  collaterally.  All  presumptions  are 
in  favor  of  the  regularity  of  the  proceeding.  Galena  and  Chicago  Union  Rail- 
road Co.  V.  Pound  et  al.  399. 

4.  The  service  of  the  preliminary  notice,  was  a  question  in  the  proceeding,  and  if 

then  adjudicated,  cannot  be  attacked  indirectly.     Ibid.  399. 
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5.  The  same  land  sought  to  be  condemned,  must  be  described  in  the  orders  and 

judgment  of  the  person  who  condems.     Ibid.  399. 

6.  In  an  action  of  trespass  for  seizing  jiersonal  property,  there  is  no  objection  to 

allowing  interest  on  the  value  of  the  goods  from  the  time  they  were  taken 
from  the  possession  of  the  plaintift".     Bradley  v.  Geiselman,  494. 

7.  In  an  action  of  ti-espass,  a  plea  which  alleges  that  the  defendant,  as  agent  of 

plaintiffs  in  execution,  directed  the  marshal  to  levy  on  goods  in  the  hands  of 
another  than  the  defendant  because  they  had  been  fraudulently  sold  to  him  by 
the  defendant,  is  good,  and  not  obnoxious  to  a  demurrer.  McNall  v.  Vehon, 
499. 

See  Railroads. 

TRUSTS  AND  TRUSTEES 

1.  Courts  of  equity  will  not  assume  jurisdiction  to  establish  a  trust  in  eveiy  case 

were  confidence  has  been  reposed  or  credit  given.  Boyle  et  at.  v.  Murphy  et  ux. 
502. 

2.  Money  delivered  to  a  person  to  pay  debts,  which  he  converts  to  his  own  use, 

does  not  enable  the  heirs  of  the  party  who  repose  confidence,  to  convert  it  into 
a  trust  fund.     Ibid.  502. 

3.  If  a  pai-ty  abstracts  securities  not  entrusted  to  him,  and  substitutes  forged  secu- 

rities in  their  place,  this  does  not  create  the  relation  of  trustee,  and  cestui  que- 
tintst.     Ibid.  502. 

4.  "Where  a  testator  bequeaths  a  debt  due  him,  to  a  legatee,  the  legatee  cannot 

i-esort  to  a  court  of  equity  for  its  recovery.     Ibid.  502. 

5.  Bills  for  a  marshaling  of  assets  are  only  entertained  in  cases  where  various 

ci-editors  claim  equitable  liens,  in  priority  of  others.  As  where  one  creditor 
may  resort  to  two  funds,  and  another  to  but  one.     Ibid.  502. 

6.  A  school  trustee  is  a  competent  witness  to  prove  the  loss  of  a  treasurer's  bond, 

although  he  may  be  a  party  to  the  suit.     Holhrook  v.  Township  Trustees,  539. 

7.  A  trustee,  without  a  stipulation  to  that  effect,  cannot  claim  compensation  for 

his  services,  but  may  claim  for  necessary  expenditures  in  preservation  or 
management  of  the  trust  property.     Constant  v.  Matteson,  546. 

8.  A  solicitor's  fee  cannot  be  taxed  as  costs  in  a  case.     The  discretion  of  a  court 

of  chancery  in  awarding  costs,  must  be  confined  to  statutory  allowances. 
Ibid.  546. 

9  "Where  a  ti-ustee  is  appointed  by  deed,  with  a  provision  that  in  case  of  his  de- 
cease or  legal  incapacity,  that  the  chancellor  shall  be  vested  with  all  the  trusts 
and  confidences  I'eposed  in  the  trustee  named,  the  chancellor  may  ajppoint  a 
trustee,  by  virtue  of  his  office,  to  execute  the  desire  of  the  grantor,  and  the 
right  of  the  chancelloi-  does  not  depend  upon  his  acquiring  jurisdiction  over 
the  heirs  and  personal  representatives  of  the  cestui  que  trust.  MotTison  v. 
Kelly,  610. 

10.  A  cestui  que  trust  has  such  an  interest  as  will  enable  him  to  put  a  purchaser 
on  inquiry.     Ibid.  610. 

See  "Wills  and  Testaments,  3. 

USURY. 

1.  Parties  or  privies  to  an  unsvu-ious  transaction  have  the  right  to  avail  themselves 

of  the  defense.     Safford  et  al.  v.  Vail,  327. 

2.  A*  party  to  a  note  as  surety,  aftei-wards  becoming  principal  to  another  note, 

covering  the  same  with  other  indebteness,  with  a  different  party,  may  set  up 
the  defense  of  usury,  to  the  first  note.     Ibid.  327. 

3.  A  court  of  law  has  power  to  order  the  opening  of  a  judgment  rendered  upon  a 

cognovit,  whei'e  usury  is  alleged  to  constitute  a  part  of  the  judgment  and 
hear  the  parties  ;  and  reduce  the  amount  or  set  the  judgment  aside.  Fleming 
et  al.  V.  Jencks  et  al.  475. 
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4.  The  question  of  fairness  in  the  purchase  of  bills  of  exchange,  as  to  whether  the 

transaction  was  one  of  fair  business,  or  designed  as  a  cloak  for  usury,  having 
been  left  to  the  jurj%  under  proper  instructions,  their  finding  will  not  be  intei-- 
fered  with.     Earll  v.  Mitchell  et  al.  530. 

5.  A  plea  which  properly  avers  the  making  of  a  note   in  Iowa,  and  that  it  was 

tainted  wth  usuiy  by  the  laws  of  that  State  where  the  parties  to  it  resided, 
and  with  reference  to  the  laws  of  which  State  it  was  executed,  is  good.  But 
if  the  penalty  for  usury,  by  the  laws  of  Iowa,  goes  to  the  school  fund,  that 
part  of  the  law  will  not  be  executed.     Barnes  et  al.  v.  Whittaker,  606. 

VARIANCE. 

1.  Advantage  cannot  be  taken  on  error,  of  a  vai-iance  between  the  writ  and  declar- 

ation, when  the  parties  were  regularly  defaulted  in  the  court  below.  Thmnpson 
et  al.  v.  2'm-ner,  389. 

2.  Where  a  declaration  only  sets  out  an  indorsement  in  substance,  there  is  not  any 

variance  if  the  declaration  calls  the  indorsee  R.  Solon  Craig,  and  the  indorse- 
ment R.  S.  Craig.     jSpeer  v.  Craig,  433. 

VENUE. 

A  party  asking  a  change  of  venue,  should  give  notice  of  his  intention  at  the  earliest 
period.  If  the  cause  for  the  change  is  known  in  vacation,  notice  should  be 
given  and  the  application  should  be  made  at  chambers.  Moss  et  al.  v.  Jolm- 
son,  633. 

See  Peacticb. 

VERDICT. 

1.  Where  the  evidence  as  to  the  persons  who  compose  a  copartnership  is  conflict- 

ing, the  verdict  will  not  be  disturbed.     /Smith  v.  Williams,  357. 

2.  The  court  may  send  a  j  ury  back  under  instructions,  as  to  how  to  correct  a  ver- 

dict.    Ibid.  357. 

3.  A  party  cannot  complain  of  an  instruction,  which  favors  himself.     Ibid.  357. 

See  Courts.     Sdprbmb  Court. 

WAREHOUSEMEN. 

Where  goods  are  erroneously  shipped  to  a  fictitious  person,  and  after  remaining 
unclaimed,  are  sold  by  the  warehousemen,  the  surplus  proceeds,  after  pay- 
ing charges,  belong  to  the  shipper.     Boilvin  et  al.  v.  Moore  et  al.  318. 

WARRANTY. 

When  wheat  is  sold  in  the  stack,  there  is  an  implied  warranty  that  it  is  mer- 
chantable.    Fish  et  al.  v.  Roseberry,  288. 

WASTE. 
See  Action.    Executor,  4,  5. 

WILLS  AND  TESTAMENTS. 

1.  Where  a  will  directs  that  the  debts  of  the  testator  shall  be  paid  out  of  the 
avails  of  personal  property  unless  other  arrangements  can  be  made  ;  that  a 
house  shall  be  built ;  that  certain  legacies  shall  be  paid  his  children  at  their 
majority,  and  for  that  purpose  his  executors  may  dispose  of  real  estate  ;  thai 
his  wife  should  have  the  control  of  all  his  property,  until  the  youngest  child 
shall  become  of  lawful  age,  for  the  support,  education  and  maintenance  of 
the  children  ;  and  directs  how  the  property  shall  be  divided  :  Held,  That 
after  the  payment  of  the  debts,  and  the  resei'vation  of  sufhcient  estate  to  sat- 
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isfy  the  specific  legacies,  the  residuum  should  be  under  the  control  of  the 
wife,  until  the  event  should  occur,  when,  under  the  will,  the  remainder  was 
to  be  disti'ibuted,  and  that  the  wife  received  not  in  fee,  but  as  trustee.  In 
re  Estate  of  WJiitman,  511. 

2.  The  wife  has  not  even  a  life  estate  in  the  remainder,  but  only  had  the  power 

to  control  in  the  interim,  before  distribution  was  required,  mthin  the  limit 
directed  by  the  will.     Ibid.  511. 

3.  Should  the  wife  attempt  to  abuse  the  trust,  a  court  of  equity  would  restrain 

her,  and  compel  a  proper  application  of  the  estate.     Ibid.  511. 

4.  Under  such  a  will,  the  wife  is  not  to  account  to  the  Probate  Court,  until  the 

time  fixed  by  the  will  for  the  distribution  of  the  estate.     Ibid.  511. 

5.  Money  received  on  the  sale  of  land,  after  payment  of  the  debts,  and  the  spe- 

cific legacies  dxie,  after  reserving  enough  for  the  other  legacies,  should  be 
paid  to  the  widow.     Ibid.  511. 

WITNESS. 

1.  The  written  memoranda,  taken  at  the  time  a  deceased  witness  testified,  in  a 

suit  between  the  same  parties,  may  be  read  in  evidence.  The  correctness 
of  such  memoranda  may  be  disputed,  and  the  jury  may  pass  upon  it.  MiV/- 
eral  Point  Railroad  Co.  v.  Keep,  9. 

2.  If  a  party  relies  upon  the  promise  of  a  witness  to  be  present  at  a  trial,  he  can- 

not obtain  a  continuance  if  the  witness  does  not  attend     Day  v.  Gelston,  102. 

3.  An  agent,  acting  under  power  of  attorney,  is  a  competent  witness  to  prove  that 

his  pi'incipal  ratified  a  sale  made  by  such  agent.     Head  v.  Bogue,  117. 

4.  The  wife  of  a  defendant  in  execution,  is  not  a  competent  witness,  on  a  trial  of 

right  of  property.     Dexto'  v.  ParkiTis,  143. 

5.  Declarations  of  a  witness  before  he  is  called,  do  not  disqualify  him.     The  inter- 

est of  a  witness  in  the  event  of  the  suit,  should  be  established  on  his  voir  dire, 
or  by  other  testimony.     Wanghop  v.  Weeks  et  al.  350. 

6.  A  vendoi-  of  goods  with  a  warranty,  is  a  competent  witness,  in  an  action  be- 

tween his  vendee  and  a  judgment  creditor.     Warner  v.  Carlton,  415. 

7.  In  an  action  by  an  indorsee  against  the  indorser  of  a  note,  the  drawer  is  a 

competent  witness  to  prove  protest  and  notice.  Any  evidence  which  will 
satisfy  the  jury  of  that  fact,  is  sufficient.     Eddy  v.  Peterson,  535. 

8.  A  divorced  woman  is  not  a  good  witness  where  her  former  husband  is  a  party. 

Waddams  v.  Humphrey  et  al.  661. 

See  Evidence. 

WRIT  OF  ERROR. 

A  writ  of  error  will  not  lie,  while  the  case  is  pending  in  the  court  below.     Oder 
V.  Putonan,  38. 

See  Supreme  Couet, 
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